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PREFACE. 


THIS  volume,  oomprising  the  subject-matter  of  courses  of 
lectures  delivered  in  Cambric^e  during  the  last  two 
years,  may  be  regarded  as  an  attempt  to  define  in  brief  fashion 
the  rightful  position  in  the  field  of  Law  of  the  rules  which 
regulate  international  dealings,  and  to  demonstrate  Inter- 
national Law,  the  collected  body  of  those  rules,  to  be  something 
more  than  a  haphazard  compilation  of  disconnected  case-law, 
to  be,  in  iact,  capable  of  simple  and  scientific  appreciation.  In 
the  first  of  these  objects,  in  asserting  against  John  Austin  and 
his  school  of  analysts  a  right  in  those  rules  at  once  logical  and 
practical  to  the  title  of  "  Law,"  1  trust  I  may  be  thought  to 
have  in  some  measure  succeeded.  In  the  more  constructive 
portion  of  my  task  I  could  hardly  hope  to  do  other  than  fail. 
For  the  proof  of  the  possibility  of  recognising  the  existence  of  a 
living  science  of  International  Law  based  upon  the  actual  facts 
of  progressive  politics  could  only  be  satisfactorily  set  out  by 
induction  founded  upon  a  complete  review  of  the  history  of 
international  relations  in  times  past ;  and  to  the  possession  of 
the  necessary  encyclopaedic  equipment  I  can  advance  not  the 
shadow  of  a  pretence.  I  merely  state  that,  whilst  referring  con- 
tinually to  such  well-known  writings  and  text-books  as  came  to 
my  hand,  I  have  preferred  to  seek  out,  so  far  as  possible,  first- 
hand authorities  in  Treaties,  Memoirs  and  official  and  private 
Correspondence,  and  have  tried  to  sift  truth  from  falsehood 
unbiassed  by  the  prejudices  of  national  feeling. 


VI  PREFACE. 

My  obligations  to  various  recent  writers,  to  the  late  lamente< 
Sir  Henry  Sumner  Maine,  to  the  present  distinguished  Cam 
bridge  Regius  Professor  of  Civil  Law,  to  Professor  Holland,  t 
the  Rev.  T.  J.  Lawrence,  and  to  many  others,  are  as  great  a 
they  are  obvioua 

It  will  be  matter  of  life-long  satisfiu^tion  to  me  that  I  wa 
permitted  to  attend  the  only  course  of  lectures  which  Sir  Henr 
Sumner  Maine,  facile  princeps  amongst  modern  English  jurist 
was  fated  to  deliver  as  Whewell  Professor  of  International  La^ 
Encouraged  by  a  remark  which  fell  from  him  in  the  course  ( 
one  of  those  lectures,  I  ventured  to  submit  to  him  the  idea  oi: 
of  which  the  present  work  grew,  and  to  his  countenance  ma 
be  largely  referred  the  appearance  of  this  treatise. 

T.  A,  WALKER. 


PeTEBHOUSB,  CAMBRmOE. 
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THE  SCIENCE  OF 
INTEKNATIONAL  LAW. 
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CHAPTER  I. 
What  is  International  Law? 

"  I  confess/'  said  Lord  Salisbury,  replying  to  a  reso-  What  is 
lution  in  the  Upper  House  advocating  the  establishment  J2mi?* 
of  a  Court  of  International  Arbitration,  "  I  confess — and  I  Law? 
think  it  is  the  general  feeling — that  deeply  as  everybody 
sympathises  with  the  object  my  noble  iriend  has  in  view, 
and  earnestly  as  we  must  desire  to  see  the  day  when  the 
horrors  of  war  may  be  prevented  by  the  establishment  of 
some  species  of  international  arbitration,  it  ia  very  far 
from  us  now,  and  further  apparently  than  it  was  some 
years  ago.    No  one,  I  think,  can  watch  the  progress  of 
affairs  on  the  Continent  of  Europe,  and  the  tendency  of 
various  states,  without  seeing  that  the  pacific  spirit  has 
not  increased,  and  that  the  chances  of  avoiding  war  are 

not  more   favourable   than   they  were I   think,  my 

lords,  we  are  misled  in  this  matter  by  the  facility  with 
which  we  use  the  phrase  'International  Law/  Inter- 
national Law  has  not  any  existence  in  the  sense  in  which 
the  term  '  law '  is  usually  understood.  It  depends  gener- 
ally upon  the  prejudices  of  writers  of  text-books.  It  can 
be  enforced  by  no  tribunal,  and  therefore  to  apply  to  it 
the  phrase  'law'  is  to  some  extent  misleading,  and  I  think 
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has  given  rise  to  the  somewhat  exaggerated  hope  with 
which  those  persons  who  hold  the  views  of  my  noble  friend 
approach  this  matter." 

[The  Times,  July  26,  1887.] 

ItisaflAot.  For  two  centuries  and  more,  at  any  rate,  men  have 
been  reasonably  familiar  with  the  name  of  the  Law  of 
Nations,  and  diplomatists  and  lawyers  of  every  people 
have  wrangled  about  the  thing.  It  stands  beyond  con- 
tradiction that  the  peoples  of  today  have  advanced  far 
since  the  time  when  every  foreigner  was  an  enemy  or 
a  barbarian ;  since  the  dajrs  of  that  jealousy  of  foreign 
intrusion  which  yet  marks  the  international  relations  of 
China  and  Japan,  or  even  since  the  heyday  of  droit 
d'aubaine  and  traite  foraine,  of  Navigation  Act^  and 
trading  monopoly',  Assiento  Treaty*  and  Alien  Disability*. 
The  practice  of  the  modem  belligerent,  moreover,  albeit 
it  falls  short,  perhaps,  of  the  standard  of  Christian  per- 
fection, has  improved  no  little  since  Grotius  "observed 
throughout  the  Christian  World  a  licentiousness  in  making 
war,  which  barbarous  nations  would  be  ashamed  of;  a 
running  to  arms  upon  very  frivolous  or  rather  no  occa- 
sions; which  arms  being  once  taken  up  there  remained 
no  longer  any  reverence  for  law  either  Divine  or  human, 
just  as  if  some  Fury  were  sent  forth  with  a  general  licence 
for  all  manner  of  wickedness';"  since  Gustavus  Adolphus 
slept  with  the  "  Jus  Belli  et  Pacis  "  under  his  pillow  while 
Tilly  WSU9  sacking  Magdeburg,  and  the  Elector  Palatine 
instituted  Pufendorf  to  the  professorial  chair  in  his  war- 
worn capital.  And  very  clear  it  is  that  the  world's  peace 
depends  in  these  days  of  colossal  armaments,  of  dynamite 
and  torpedo,  and  every  agent  of  destruction  and  devilry, 
upon  the  being  and  growth  in  favour  of  some  certain  rules 
of  Equity,  which  shall  ease  betimes  the  tension  of  the 

1  Stat.  12  Gar.  II.  o.  18. 

s  Gf.  Toulmin  v.  Anderson,  1  Taant.  227:  Stat.  15  Gar.  II.  o.  7.  as.  5—9. 

'  Hosack,  Law  ofNationtt  Appendix  vii. 

4  Gf.  1  Dyer,  26;  King  v.  Boys,  3  Dyer,  283  b. 

&  Ju8  Belli  et  Pacis,  Prolog,  a.  28.    Transl.  1715,  a.d. 
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bonds  of  international  relations  without  appeal  to  the 
logic  of  the  big  battalions. 

And  yet  is  it  so,  that  there  has  not  been,  there  is  not, 
and  there  may  not  be,  an  International  Law  ? 

'  International  Law,  if  it  be  law,  consists,  we  may  not  Whether 

CMMDle  or 

doubt,  in  certain  rules  of  conduct  which  the  progress  of  inoapable 
civilisation  teaches  one  portion  of  mankind  to  observe  in  °'  p¥^*V 
J;heir  mutual  dealings  as  members  of  different  statesJbxpiana- 
And,  so  premising,  it  need  trouble  him  nothing  who  is  *'°"' 
willing  to  accept  Practice  itself  as  the  International  Legis- 
lator, and  State-Character  as  the  Foundation  of  Interna- 
tional Obligation,  that  another  regards  that  Practice  as 
evidencing,  as  being  the  outward  and  visible  sign  of  Con- 
sent, Conscience  or  Compulsion:  it  matters  nothing,  in 
effect,  that  with  some  definers^  International  Law  is  the 
expression  of  certain  principles  of  abstract  right  which 
ought  to  regulate  the  relations  of  nations.  Jus  Naturale 
or  Right  Reason,  Common  Sense  or  Incarnate  Justice, 
whilst  with  others'  it  is  merely  the  embodiment  of  State- 

^  For  example,  the  definitions  of : — 

*  Wheaton.  "A  collection  of  rules  dednoed  by  reason  as  consonant 
with  jnstice  from  the  nature  of  the  society  existing  among  independent 
nations,  together  with  snch  definitions  and  modifications  as  are  established 
by  general  consent.*' 

Lorimer.  **  The  Law  of  Nature  realised  in  the  relations  of  separate 
nations." 

'  For  example,  the  definitions  of : — 

Woolsey.  "The  aggregate  of  the  rules  which  Christian  States 
acknowledge  as  obligatory  in  relation  to  each  other  and  to  each  other's 
subjects." 

llanning.  **The  rules  which  control  the  conduct  of  independent 
states  in  their  relations  with  each  other." 

Kent.  "That  collection  of  rules,  customary,  conventional  and 
judicial,  which  independent  states  appeal  to  for  the  purpose  of  determin- 
iog  their  rights,  prescribing  their  duties  and  regulating  their  intercourse, 
in  peace  and  war,  imposed  by  opinion  and  based  upon  the  consent  of 
nations.'* 

Hall.  "Gertain  rules  of  conduct  which  modem  civilised  states 
regard  as  being  binding  on  them  in  their  relations  with  each  other  with  a 
force  comparable  in  nature  and  degree  to  that  binding  the  conscientious 
person  to  obey  the  laws  of  his  country,  and  which  they  also  regard  as 
being  enforcible  by  appropriate  means  in  case  of  infiingement." 
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practice,  the  plain  unvarnished  tale  of  international  life, 
the  sum  of  the  rules  which  have  been,  and  in  very  fact 
are,  actually  operative  amongst  peoples  in  their  relations 
with  each  other. 

But  it  does  matter,  and  it  is  an  affair  of  the  utmost 

moment,   that  men  should  clearly  appreciate  the  true 

nature  of  International  Law,  it  does  matter  that  a  definite 

and  certain  term  be  put  to  the  doubt  commonly  and  freely 

expressed  whether  there  can  indeed  be  "international  law," 

law  regulating  the  mutual  dealings  of  independent  states. 

And  what,  then,  we  ask  is  "  Law  ?" 

What  IB  Laws,  says  John  Austin, — in  the  outset  of  that  work 

"Law?"    which  must  now  constitute  the  starting  point  of  all  English 

Law  in  the  dissertations  on  legal  science,  a  work  of  which  the  sustained 

most  gene-  and  serried  logic,  and  masterly  marshalled  argument  have 

compre-     SO  far  sufficed  to  conceal  the  partial  character  of  his  pre- 

^tn^7ao-  ^^^^  thsLt,  just  as  the   Elizabethan   polite   world   went 

ceptation   mad  after  John  Lilly  and  his  Euphuistic  diction,  so  the 

J^f       language  of  the  Victorian  English  Law  School   is  the 

language  of  the  Province  of  Jurisprudence  Determined, 

and  each  jurist  of  the  mode  talks  Austinese — Laws  ''in 

the  most  general  and  comprehensive  acceptation  in  which 

the  term,  in  its  literal  meaning,  is  employed,"  are  rules  of 

conduct  "laid  down  for  the  guidance  of  an   intelligent 

being  by  an  intelligent  being  having  power  over  him,"  and 

so  embrace  two  species  of  regulation,  to  wit : 

A.  Laws  set  by  God  to  Men,  which  may  be  styled  the 
Laws  of  God,  or  Divine  Law,  and  B.  Laws  set  by  Men  to 
Men.    Laws  of  this  latter  class  are  either  set  by  Deter- 
minate, that  is,  by  definitely  assignable  and  recognisable 
Authors,  or  they  are  set  by  Authors  Indeterminate,  ie. 
Austin's    not  definitely  recognisable.    This  distinction,  Le.  in  re- 
Law!^    spect  of  imposition  by  Authors  Determinate  or  Indeter- 
minate, may  be  briefly  and  commodiously  marked  by  the 
antithesis  Proper  and  Improper.    A  Law  set  by  a  De- 
terminate Author  may  be  styled  a  Law  Proper.     The 
-   Laws  of  God,  therefore,  are  "  Laws  Proper ; "  as  are  like- 
wise certain  of  the  Laws  set  by  Men  to  Men. 
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A  Law  set  by  an  Indeterminate  Author  is  a  lam  Im- 
proper ^  or  a  Law  improperly  so-called. 

But  the  close  sequence  in  order  of  cause  and  effect 
observable  in  the  phenomena  of  the  natural  world,  and 
an  apparent  regularity  in  the  conduct  of  the  non-human 
animate  creation,  suggest  a  more  or  less  distinct  analogy 
or  resemblance  between  such  seeming  rules,  and  the  rules 
of  human  action  imposed  by  a  determinate  lawgiver. 

To  such  seeming  rules,  therefore,  the  epithet  properly 
belonging  to  rules  of  human  action  is  commonly  extended 
by  metaphor  or  figure.  Such  so-called  Laws  may  be 
styled 

Laws  Metaphorical  or  Figurative. 

Now  this  scientific  age  recognises  amongst  sciences  a  Anstiii^B 
science  of  Law ;  and  that  science  is  Jurisprudence.  JmSwi^' 

Jurisprudence,  however,  is  not  concerned  with  cM  the  denoe. 
rules  which  fall  within  the  field  of  ''Law  in  its  most 
general  and  comprehensive  acceptation."     Jurisprudence 
is  the  science  of  certain  rules  only. 

The  determination  or  definition  of  these  rules  it  is 
which  forms  the  end  and  object  of  "  The  Province  of  Ju- 
risprudence Determined." 

And  that  determination  Austin  effects  on  this  wise : 

Of  Laws  Proper  set  by  Men  to  Men,  some  are  set  by  a 
determinate  imposer  being  a  Political  Superior  acting  as 
such ;  that  is,  by  a  Sovereign  qua  Sovereign  to  Subjects 
directly,  or  by  a  Sovereign  qua  Sovereign  to  Subjects 
through  delegates.  Some  are  set  by  a  determinate  im- 
poser not  being  a  Political  Superior,  or  being  a  Political 
Superior  though  not  acting  as  such;  that  is,  by  a  Sovereign 
or  Magistrate  not  in  the  exercise  of  his  Sovereign  or 
Magisterial  duty,  or  by  a  mere  private  person. 

To  the  small  division  of  Law  Proper  set  to  Men  by 
Men  being  Political  Superiors  acting  as  such,  Austin 
applies  the  epithet  "  Positive  Law  " — "  Positive,"  ie.  set  Austin's 
by  Man  (as  opposed  to  set  by  God), "  Law,"  i.e.  Rule  set  by  *7*<»i*>^® 
a  Political  Superior  (as  against  Rule  not  so  set,  or  Morality). 
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And  this  "Positive  Law"  is  the  appropriate  sphere  of 
Jurisprudence. 

"  The  matter  of  jurisprudence  is  positive  law :  law, 
simply  and  strictly  so-called :  or  law  set  by  political  su- 
periors to  political  inferiors\''  For,  says  Austin,  the 
division  of  "  Laws  set  to  Men  by  a  Determinate  Human 
Imposer  not  acting  as  a  Political  Superior "  is  so  closely 
analogous  to  the  class  of  Laws  set  by  Mere  Opinion  that 
the  two  may  well  be  classed  together,  both  alike  being 
expelled  from  the  domain  of  Jurisprudence,  and  falling 
Aastin's  under  the  common  name  of  Positive  Morality,  And 
Morality/*  Positive  Morality  for  this  reason :  that,  whereas  they  are 
not  properly  "  Laws,"  or  only  a  portion  thereof  are  properly 
"  Laws,"  they  nevertheless  are  set  by  a  Human  Imposer, 
which  fact  of  setting  by  a  Human  Imposer  may  fitly  be 
marked  by  the  term  "  Positive,"  this  being  a  convenient 
term  for  distinguishing  the  Laws  which  are  set  by  God  to 
Men  from  the  Laws  which  are  set  by  Men  to  Men. 

In  brief,  then,  "  Law "  in  its  widest  and  most  com- 
prehensive sense  is  a  far-reaching  term :  "  Law "  in  its 
specially  Austinian  sense  is  strictly  limited ;  and  yet  more 
narrowly  defined  is  "  Law  "  the  appropriate  matter  of  Ju- 
risprudence.   "  Law  "  in  its  widest  and  most  comprehensive 
sense  includes  the  four  classes  styled  Divine  Law,  Positive 
Law,  Positive  Morality  and  Law  Metaphorical  or  Figu- 
**Law**     rative.     "  Law"  in  the  specially  Austinian  sense  is  "  Law 
Austin  is    Proper,"  law  set  by  a  determinate  author'* :  while  "  Law  " 
I*^'^P^    the  appropriate  matter  of  Jurisprudence  is  "  Positive  Law," 
fined  as     Command  directed  by  a  Determinate  Human  Political 
^nS^a  Superior  to  a  Human  Being  formerly,  that  is,  previously. 
Deter-       obliged  to  obey. 

Author.  "Laws  Proper,  or  properly  so-called,  are  commands; 

laws  which  are  not  commands,  are  laws  improper  or 
improperly  so-called." 

This  Lb  Austin's  fundamental  premise.     And  the  issue 
turns,  for  the  world  of  life  and  action,  not  on  his  inter- 

*  Austin,  Juriftjmidence,  Lecture  i. 
^  Austin,  Jurisprudence,  p.  98. 
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pretation  of  the  tenn  "Positive/'  an  interpretation  pe- 
culiar and  important  enough :  not  on  his  delimitation  of 
"Positive  Law,"  and  consequent  determination  of  the 
Province  of  Jurisprudence,  all-instructive  though  that 
delimitation  be;  but  on  his  employment  of  the  simple 
adjectival  epithets  **  Proper  "  and  "  Improper." 

There  remains  no  room  for  doubt  as  to  the  full  and 
exact  scope  of  Austin  s  meaning. 

"  These  essentials,"  he  says,  "  of  a  law  proper,  together 
with  certain  consequences  which  these  essentials  import, 
may  be  stated  briefly  in  the  following  manner ; 

1.  Laws  properly  s<HxUled  are  a  species  of  commands. 
But  being  a  Command,  every  law  properly  so-called  flows 
from  a  determinate  source^  or  emanates  from  a  deierminaie 
author.  In  other  words,  the  author  from  whom  it  pro- 
ceeds is  a  determinate  rational  being,  or  a  determinate 
body  or  aggregate  of  rational  beinga  For  whenever  a 
Command  is  expressed  or  intimated,  one  party  signifies  a 
wish  that  another  shall  do  or  forbear :  and  the  latter  is 
obnoxious  to  an  evil  which  the  former  intends  to  inflict 
in  case  the  wish  be  disregarded.  But  every  signification 
of  a  wish  made  by  a  single  individual,  or  made  by  a  body 
of  individuals  as  a  body  or  collective  whole,  supposes  that 
the  individual  or  body  is  certain  or  determinate.  And 
every  intention  or  purpose  held  by  a  single  individual,  or 
held  by  a  body  of  individuals  as  a  body  or  collective  whole, 
involves  the  same  supposition. 

2.  Every  sanction  properly  so-called  is  an  eventual 
evil  annexed  to  a  coinmand.  Any  eventual  evil  may 
operate  as  a  motive  to  conduct:  but,  unless  the  conduct 
be  commanded  and  the  evil  be  annexed  to  the  command 
purposely  to  enforce  obedience,  the  evil  is  not  a  sanction 
in  the  proper  acceptation  of  the  term. 

3.  Every  Duty  properly  so-called  supposes  a  command 
by  which  it  is  created.  For  every  sanction  properly  so- 
called  is  an  eventual  evil  annexed  to  a  command.  And  duty 
properly  so-called  is  obnoxiousness  to  evils  of  the  kind/' 

Austin,  Lect.  v.  p.  182. 
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In  a  word,  "  Laws  proper  "  are  a  species  of  Commands : 
Command,  implying  Superiority,  and  that  Superiority 
Determinate,  denotes  the  direct  expression  of  Desire, 
whilst  it  connotes  the  existence  of  Determinate  Evil  to 
be  incurred  upon  non-compliance. 
Are  Now   either  words  are   meaningless  or  they  bear  a 

positioDs  iiieaning.  But  if,  as  is  obvious,  they  be  at  root  mere 
maintain-  names,  mere  conductors  for  the  conveyance  of  ideas,  any 
usage  of  any  term  is,  fix>m  the  purely  logical  standpoint, 
equally  good  with  any  other,  provided  only  that  usage  be 
consistent:  any  naming  is  grammatically  valid,  provided 
only  that  it  fulfil  the  end  of  naming,  that  it  at  once  dis- 
tinguish and  describe  \ 
Ans.  Logi-  Austin  accordingly  is  free  to  lay  it  down  that  the 
haps,^'^'  appropriate  field  of  his  science  of  Jurisprudence  is  one 
division  alone  of  those  rules  which  commonly  go  by  the 
name  " Laws";  that  Jurisprudence  is  a  Science  of  Conduct 
and  of  Human  Conduct,  and  that  its  field  is  limited  to 
Laws  being  Rules  of  Human  Conduct  set  by  Determinate 
Man  in  virtue  of  Political  Superiority,  to  the  field  of  Will 
set  forth  in  External  Human  Act,  such  Act  being  induced 
by  Determinate  Influences  merely  Human  yclept  Political 
Superiority,  Political  Superiority  implying  Sovereignty 
and  so  a  State. 

And  he  may,  with  a  view  to  precision  and  exact  defi- 
nition, describe  this  division  of  the  wide  field  of  "  Laws  " 
commonly  so-called  by  one  distinct  and  special  name, 
whether  "  Positive  Law "  or  any  other.  Nay,  he  may, 
if  he  will,  apply  the  term  "  Proper  Law  "  exclusively  and 
solely  to  such  rules  as,  being  set  by  a  determinate  su- 
perior, and  so  imposing  a  duty  upon  a  determinate 
inferior,  operate  by  means  of  a  determinate  sanction. 
He  is  free  herein  to  act  the  Consult,  but  he  is  not  free 
to  play  the  Dictator,  to  deny  the  validity  of  the  applica- 
tion of  the  name  "  Law  "  to  such  other  varieties  of  rule 
as  have  hitherto  enjoyed  the  appellation,  to  characterise 
a  wider  employment  of  the  term  as  "  mere  jargon." 

^  Early  History  of  Instiiutiont,  p.  374. 
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Even  should  a  novel  term  be  taken,  a  term  to  which 
frequent  usage  has  not  as  yet  sanctified  any  special  and 
commonly  received  interpretation,  there  must  be  equal 
liberty  for  all.  The  one  man  may  create  the  name  for  a 
special  end,  but  popular  usage  will  point  the  fstte  of  the 
creation.  And  when  the  word  is  no  new  one,  but  well- 
known  and  well-worn,  considerations  other  than  logical 
come  into  play,  and  to  the  condition  of  consistency  is 
added  an  element  of  intelligibility :  then  we  have  to  do  bat  not  in 
not  alone  with  empty  words  but  with  speaking  language,   pn^noe.^ 

The  term  ''  Proper ''  is  in  this  latter  case,  a  word 
**  notorioua"  And,  if  the  term  "  Proper "  have  indeed 
any  meaning  determinate  and  intelligible,  that  meaning 
involves  the  notion  of  "exclusion."  ''Laws  Proper,"  if 
we  speak  the  language  of  intelligence,  are  true  laws,  and 
"  Laws  Properly  so-called  "  are  laws  truly  and  fitly  desig- 
nated, rules  of  conduct,  that  is,  to  which,  and  to  which 
(done  and  exclusively  the  epithet,  or  name,  "laws"  does 
in  correct  and  exact  parlance,  and  a^  of  right,  belong. 

"Laws  Proper,  or  Laws  Properly  so-called,  are  com- 
mands." So  to  assert  is  to  assert  the  present  existence 
of  some  certain  test,  some  canon  of  precise  speech,  by 
which  the  propriety  of  the  application  of  the  substantive 
term  may  be  measured  or  known. 

And  it  is  clear  that  that  test  or  canon  can  be  but 
one  or  other  of  two.  Either  the  application  is  appropriate 
because  it  is  in  harmony  with  the  usage  of  the  past,  or 
it  is  appropriate  because  it  is  instinct  with  the  hope  of 
the  future. 

To  assert  that  any  term  is  appropriate  having  regard 
to  the  usage  of  the  past  is  to  assert  that,  as  a  fact,  a  certain 
idea  has  been  wont  to  be  in  that  past  conveyed  by  that 
term. 

To  assert  that  any  term  is  appropriate  by  reference 
to  the  future  is  to  assert  that  a  certain  idea  should, 
as  a  precept,  be  conveyed  by  that  term  in  the  time  to 
come. 

But  if  Austin  assert  that,  as  a  fact,  the  idea  which 
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in  the  past  was  wont  to  be  conveyed  by  the  term  ''  law," 
was  the  idea  of  "  command/'  he  asserts  that  which  is  not. 

And  if  he  assert  that  the  notion  of  ''command" 
should,  as  a  precept,  be  conveyed  in  future  by  the  term 
"  law,"  he  advances  an  assertion  by  no  means  aziomatia 

If  a  term  have  meaning  in  past  usage,  that  meaning 
must  be  sought  in  History  and  in  Philology,  in  the 
Common  Speech  of  the  People  and  the  page  of  the  Classic 
or  standard  author. 

If  a  term  be  to  be  employed  by  reference  to  the  hope 

of  the  future,  the  employment  should  be  rested  upon 

considerations    of   utility,  should  be  addressed   to    the 

furtherance  of  the  greatest  happiness  of  mankind. 

Histoiy,  Qrammatieally  and  historically,  in  its  origin  and  in 

and  Usage  i^  application,  ''Law,"  with  its  concomitants  and  equi- 

uoite  a-     valents,  has  been  in  no  wise  restricted  to  the  meaning: 

Ramst  .... 

Aastin       "Command."    Philology  unites  with  History,  common  Ian- 

tical  CoB^  S^^S^  ^^^  common  experience,  and  the  united  testimony 

venience.   stands  clear  against  Austin. 

And  if  Austin  rest  the  justification  of  his  terminology 
upon  utility,  upon  manifest  logical  convenience  S  what 
shall  we  say  of  an  usage  which  alike  weakens  the  bonds 
of  State  Control  and  lets  slip  the  dogs  of  war?  How  shall 
the  convenience  of  scientific  definition  weigh  in  the  world's 
scale  with  the  inconvenience  of  lawlessness  and  turmoil  ? 

^  Holland,  Juriiprudence,  p.  43.  "It  is  oonvenient  to  recognise  as 
laws  only  such  rules  as  are  enforced  by  a  sovereign  political  authority, 
although  there  are  states  of  society  in  which  it  is  difficult  to  ascertain  as 
a  fact  what  rules  answer  to  this  description.** 


WHAT  IS  INTERNATIONAL  LAW?  11 


/.     The  Htstartcal  Objection. 

Custom  precedes  Law,  and  the  Judge  the  Law-QiTer. 

The  first  main  objection  to  Austin's  analysis  of  '*  Law  l    The 
Proper"  rests  for  its  justification  upon  the  hard  facts  of  qJjJ^JSo 
History.  to  the 

Austin  8  definition,  however  apt  it  be  to  the  circum-  of  Law^ 
stances  of  modem  state  life,  has  no  universal  application.  ^°^- 
For  albeit  in  the  present  days  laws  may  be,  and  laws  ^^^  j^^  ^ 
commonly  are,  the  declaration  of  the  will  of  determinate  not  Corn- 
authors,  determinate  lawgivers,  such  lawgivers  commonly  ™"*  ' 
passing  under  the  style  of  sovereigns,  it  has  been,  and  is, 
by  no  means  possible  at  all  times  to  point  out  any  such 
determinate  lawgiver. 

If  we  turn  to  Ancient  Society,  to  that  Society  wherein  In  the 
was  quickened  the  germ  of  the  Aryan  State,  we  discover  tachaix 
Societies  independent  and  under  the  undisputed  govern-  ^?^' 
ance  of  determinate  Rulers;  but  these  Societies  approach  have  Com- 
not  to  the  proportions  of  a  State,  nor  these  Rulers  to  the  "**"d» 
style  of  Sovereigns.     Probably  the  Family  is  nomadic: 
probably  its  numbers  are  but  few.     Here  then  there  is  no 
field  for  "  Positive  Law."     But  in  such  an  association  have 
we  "Proper  Law?"    Theoretically  indeed  we  might  in 
the  government  of  the  Household  discover  rules  of  conduct 
answering  to  Austin's  definition.     We  have  Command, 
and  that  Command  imposed  by  a  Determinate  Human 
Superior  upon  an  Inferior  formerly  obliged  to  obey,  and 
we  have  Determinate  Eventual  Evil  attached  to  non- 
compliance on  the  part  of  the  determinate  individual  who 
is  obliged  to,  or  under  the  Duty  of  obedience.    But,  in  but  it  is 
actual  fact,  the  government  of  the  Paterfamilias  partakes  J^Jc^"" 
not  of  the  character  of  regular  law,  but  of  particular  mand." 
Command.    And  not  unworthy  of  note  is  it  that,  when, 
after  the  lapse  of  centuries,  the  tyranny  of  the  One  has 
given  way  to  the  despotism  of  the  Few,  the  first  cry  of 
the  Many,  rising  against  their  oppressors,  takes  form  in 
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the  demand  for  a  Code,  a  demand  which  reveab  at  all 
events  the  suspicion  ofarbitraiy  rule\ 

When  we  pass  beyond  the  Family  it  would  seem 
essential  that  the  conduct  of  the  members  of  the  com- 
munity should  be  regulated  by  something  more  than  mere 
arbitrary  command :  when  we  pass  beyond  the  Family  we, 
in  fact,  enter  naturally  upon  the  sphere  of  political 
Early  Law  organisation  and  of  Law.  Yet  when  we  examine  primitive 
'  associations  larger  than  the  Family,  and  popular  society  as 
advanced  in  political  life  as  were  the  Germans  of  Tacitus, 
we  find  nothing  of  the  character  of  Austinian  "  Law :"  we 
find  rulers,  but  these  rulers  are  not  legislators  but  judges: 
we  find  Councils  of  Elders,  but  these  again  are  not  law- 
makers, but  assessors,  advisers  of  the  Headman  or  the 
Monarch:  we  find  popular  assemblies,  but  these  are  not 
legislative  Parliaments,  but  the  meetings  of  the  Host,  the 
meetings  of  the  whole  free  people  in  arms  for  deliberation 
as  to  some  external  movement,  or  for  the  supervision  of 
the  Customary  land  distribution. 

When  we  look  to  the  Qermania  depicted  by  Tacitus, 
we  stand  in  the  presence  of  a  race  of  free  warriors,  men 
who  wield  the  spear  and  the  shield,  but  at  no  master's 
beck  and  call;  men  who  come  togetl)^r  in  folkmeeting 
"non  simul  nee  ut  jussi;"  whose  orators  are  heard  "auc- 
'*  toritate  suadendi  magis  quam  jubendi  potestate;''  whose 
magistrates  are  merely  elective  principes""qui  jura  per 
"pagos  vicosque  reddunt,"  while  "centeni  singulis  ex 
''plebe  comites  consilium  simul  et  auctoritas  adsunt:" 
men  who  defy  the  lash  and  the  fetter  and  submit  to  cor- 
rection "  non  quasi  in  poenam  nee  ducis  jussu  set  velut 
"deo  imperante;"  yet  withal  the  historian  can  testify 
''  Flusque  ibi  boni  mores  valent  quam  alibi  bonae  leges'." 

The  rules  of  conduct  operating  amongst  primitive 
peoples  are  not  commands  issued,  or  set,  by  a  Sovereign 
One  or  Body,  and  sanctioned  by  a  definite  penalty  to  pro- 

^  Maine,  A.  L.  p.  14  seqq. 

'  Gerntania,  vn.  and  xi.    Such  a  Society  Austin  terms  a  *' Natural 
Society." 
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ceed  from  the  One  or  Body,  and  to  be  incurred  by  the 
offender.  Primitive  Law  is  Custom,  Custom  observed  on 
account  of  its  antiquity  or  on  account  of  its  supposed 
Divine  origin.  Custom  is  a  Law  in  itself:  its  own 
legislator  and  its  own  sanction. 

And,  turning  to  certain  of  the  empires  of  the  hide-  So  too  the 
bound  East,  the  late  Sir  Henry  Sumner  Maine  has  shown  certain 
that  there,  too,  while  there  exists  a  certain  well-recognised  ^^^*^j 
head,  which  head  sends  his  emissaries  or  rulers  into  various  states, 
portions  of  his   vast   territories,   the   subjects  of   these 
territories  are  in  no  way  indebted  to  that  head,  nor  yet  to 
his  delegates,  for  anything  in  the  nature  of  fixed  rules  or 
ordinances.      Arbitrary  command   there    is,  indeed,  on 
occasion,  command  of  Xerxes  or  of  Runjeet,  but,  so  long 
as  the  imperial  and  vice-regal  demands  for  tribute  are 
met  with  reasonable  acquiescence,  the  regular  life  of  the 
people  is  limited,  not  by  any  general  command  of  the 
Emperor,  or  his  delegates,  but  by  mere  Custom  *. 

"  Without  the  most  violent  forcing  of  language,"  says 
Maine,  '4t  is  impossible  to  apply  these  terms  Command, 
Sovereign,  Obligation,  Sanction,  Right  to  the  Customary 
Law  under  which  the  Indian  village  communities  have 
lived  for  centuries,  practically  knowing  no  other  '*  Law  " 
civilly  obligatory.  It  would  be  altogether  inappropriate 
to  speak  of  a  political  superior  commanding  a  particular 
course  of  action  to  the  villagers.  The  council  of  village 
elders  does  not  command  anything:  it  merely  declares 
what  has  always  been,  nor  does  it  generally  declare  that 
which  it  believes  some  higher  power  has  commanded. 
Those  most  entitled  to  speak  on  the  subject  deny  that  the 
natives  of  India  necessarily  require  Divine  or  Political 
authority  as  the  basis  of  their  usages.  Their  antiquity  is 
by  itself  assumed  to  be  a  sufficient  reason  for  obeying 
them.  Nor  in  the  sense  of  the  analytical  jurists  is  there 
Right  or  Duty  in  an  Indian  village  community.  A  person 
aggrieved  complains  not  of  an  individual  wrong,  but  of 
the  disturbance  of  the  order  of  the  entire  little  society. 

^  Biaine,  Early  Hut,  of  Inttitutians,  Leots.  xix.  and  zni. 
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More  than  all  Customary  Law  is  not  enforced  by  a  sanction. 
In  the  almost  inconceivable  case  of  disobedience  to  the 
award  of  the  Village  Council  the  sole  punishment,  or  sole 
certain  punishment,  would  appear  to  be  universal  dis- 
approbation \ 

On  this  Professor  Holland  observes : 

"  With  reference  to  the  relation  of  a  great  Oriental 
taxgathering  empire  to  the  village  customs  of  its  subjects, 
or  to  the  more  distinctly  formulated  laws  of  a  conquered 
province,  it  is  necessary  to  draw  a  distinction.  Dis- 
obedience to  the  village  custom  or  the  provincial  law  may 
either  be  forcibly  repressed,  or  it  may  be  acquiesced  in, 
by  the  local  authority.  If  it  be  habitually  repressed  by 
such  local  force  as  may  be  necessary,  it  follows  that  the 
local  force  must,  if  only  for  the  preservation  of  the  peace, 
be  supported,  in  the  last  resort,  by  the  whole  strength  of 
the  empire.  In  this  case  the  humblest  village  custom  is 
a  law  which  complies  with  the  requirement  of  being 
enforced  by  the  sovereign.  If,  on  the  other  hand,  dis- 
obedience be  habitually  acquiesced  in,  the  rules  which 
may  thus  be  broken  with  impunity  are  no  laws ;  and,  so 
far  as  such  rules  are  concerned,  the  taxgathering  empire  is 
lawless,  its  organisation  consisting  merely  of  an  arbitrary 
force,  acting  upon  a  subject-mass  which  is  but  imperfectly 
bound  together  by  a  network  of  religious  and  moral 
scruplesV 

But  the  very  gist  of  Maine's  argument'  is  that  dis- 

I  Maine,  ViU.  Comm.  pp.  67,  68. 

'  Holland,  Juriiprudencet  pp.  42—43. 

>  Ck>mpare  with  the  legal  condition  of  the  oommnnities  pointed  out  by 
Sir  Henry  Maine  the  position  of  GnBtom  in  a  society  so  distinct  as  that 
of  the  Shird  Highlanders  described  by  a  member  of  the  Blantyre 
mission : 

**  Native  castoms  are  many  and  varied,  and  it  is  long  before  one  gets 
at  the  root  of  one-half  of  them.  It  is  wonderful  how  they  do  things 
according  to  cnstom,  and  are  not  slow  in  many  cases  at  being  able 
to  give  yon  a  reason  for  them.  Of  course  they  follow  customs  in  many 
cases  that  have  been  derived  from  their  forefathers,  until  they  have 
literally  become  part  of  their  existence,  and  because  their  forefathers  did 
a  certain  thing,  they  also  must  do  the  same.    But  it  is  going  too  far 
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obedience  to  village  custom  is  repreased  by  "  local  force," 
and  by  local  force  only.  Little  it  profits  to  know  that 
such  and  such  "  must  be  "  if  such  and  such  in  actual  fact 
is  not.  Respect  for  Village  Custom  is  maintained  by 
local  force,  but  it  is  the  force  not  of  arms  but  of  opinion, 
a  force  practically  suiScient  for  the  purpose,  and  a  force 
which  binds  together  village  society  more  perfectly  than 
would  the  fear  of  interference  on  the  part  of  "  the  whole 
strength  of  the  empire."  To  one  to  whom  the  notion  of 
absolute  recalcitrance  would  be  inconceivable,  the  idea  of 
applying  for  the  support  of  "  the  whole  strength  of  the 
empire  "  to  punish  the  refractory  would  be  foreign  indeed.^ 
To  appeal  from  village  social  opinion  to  "  the  whole  strength  \ 
of  the  empire  "  represented  by  the  Central  Head  would  be  j 
in  effect  to  appeal  from  a  stronger  to  a  weaker  power.  / 
It  may  be  that  "local  force  must. ..be  supported,  in  the 
last  resort"  by  such  whol^ strength,  but  the  peculiarity  of 
the  case  is  that  the  villagers  themselves,  the  persons, 
presumably,  chiefly  interested  in  the  discovery  of  their 
powers,  appear  to  have  dwelt,  and  still  to  dwell,  in  blissful 
ignorance  of  the  sweets  of  their  position.  For  them  "  the 
whole  strength  of  the  empire"  speaks  in  the  Custom 
itself,  and  not  by  the  bared  sword  of  the  absent  and 
distant  ruler. 

Were  any  radically  minded  villager  in  the  dominions 
of  some  Eastern  tyrant  daring  enough  to  anticipate 
advancing  civilisation,  and  outrage  the  legacy  of  hoar 
antiquity,  would  his  fellows  in  any  case  invite  the  atten- 
tion of  their  sovereign  lord  ?  And  would  the  absence  of 
such  application  constitute  acquiescence  in  disobedience 
and  expose  the  community  to  the  epithet  **  lawless  ? " 

A  law  observed  must  be  in  some  way  enforced,  and,  if  The 
observance  cease  in  any  community,  that  community  is^^^^tw- 

k>  lay  that  they  have  noi  improved  on  their  forefkthera,  or  that  they  will 
not  reject  eastoniB  handed  down  for  oentnriee,  and  adopt  new  and  better 
ones.  To  introduce  a  new  onstom,  and  especially  a  good  one,  is  by  no 
means  easy,  but  it  is  not  insuperable." 

The  Shiri  Highlandt,    John  Boohanan,  pp.  186—7. 
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mj»»to      doubtless  80  far  "  lawlesa"     But  the  truth  is  that  the 
often  mora  Opinion  of  an  indeterminate  body  is  often  a  sanction  far 
a^cSm  ^^^^  effective  than  are  the  penalties  annexed  by  the 
than  the    determinate  legislator.     In  the  most  strongly  centralised 
imposed    community  the  success  or  failure  of  a  legislative  measure 
by  deter-    will  depend  upon  the  fact  that  it  is,  or  is  not,  a  reflection 
legis-         of  current  popular  opinion.    The  free  use  of  criticism  will 
lation.       secure  the  speedy  repeal  of  a  hateiul  edict,  unless  indeed 
that  edict  be  supported  by  the  free  use  of  the  axe  or  the 
scimitar,   the   knout  or  the    bayonet,   and   even    so,   in 
the  fulness  of  time,  it  may  behove  the  tyrant  to  reckon 
with  the  agents  of  his  tyranny,  praetorians  or  Mamelukes, 
janissaries  or  Strelitzes. 
Modern  Sovereignty,  doubtless,  being  the  union  of  Indepen- 

ty  is  deter- dence  with  Supremacy,  is  an  essential  characteristic  of 
Srlyde'  ^^^^  *^^^  State.  A  State  in  modem  parlanpe  might  be 
termi-  fitly  and  generally  defined  as  the  union  with  a  determin- 
80  aU  °°  *^^®  territory  of  a  people  combined  politically,  such  people 
Sovereign-  enjojring  independence  from  habitual  external  human 
control.  Sovereignty  is  Power.  But  the  wielding  of 
Sovereign  powers  may  be  committed  to  One  or  to  Many, 
and  not  everywhere  and  at  all  times  is  it  possible  to  point 
out  the  Sovereign  Delegate,  or  Representative,  with  in- 
stantaneous precision:  not  everywhere  and  at  all  times 
is  it  possible  to  predicate  of  any  person  or  body  of  persons 
forming  part  of  a  political  whole,  or  community,  that  he 
or  they  are  habitually  obeyed  by  the  bulk  of  the  members 
of  that  whole,  and  at  the  same  time  habitually  obey 
no  external  human  power.  Not  everywhere  and  at  all 
times  is  it  possible  to  designate  any  one  person,  or  any 
certain  aggregate  of  persons  less  than  the  whole,  as  pos- 
sessed of  exclusive  legislative  authority.  The  modem 
State-Sovereign  is,  in  troth,  fairly  determinate,  and  the 
modem  State-Sovereign  combines  distinctly  functions  ex- 
ecutive and  legislative.  But  in  such  a  state  of  society  as 
that  described  by  Maine,  there  is  rule,  and  mle  effectively 
enforced,  but  it  is  not  command  set  by  a  determinate 
author  to  a  human  being  formerly  obliged  to  obey ;  there, 


WHAT  IS  INTERNATIONAL  LAW?  17 

while  we  may  identify  no  determinate  legislator,  so  neither 
may  we  point  out  any  one  person,  or  body  of  persons  less 
than  the  whale,  as  at  once  representing  the  unity  of  the 
race,  and  admittedly  and  habitually  supreme  within. 
Sovereignty  may,  like  gravity,  have  existed  from  all  time, 
but  of  its  existence  as  of  that  of  gravity  men  were  for  a 
long  season  ignorant,  and  ascribed  its  operations  to  other 
causes.  If  the  apple  fell,  it  was  but  obeying  the  ever- 
lasting laws  of  God ;  if  rules  of  conduct  were  observed, 
they  were  observed  spontaneously,  unquestioned,  as  the 
law  primaeval,  the  ifT,  the  eternal,  the  unbroken  Custom, 
the  difu^,  the  foreordained  of  Heaven. 

Observance  precedes  Command,  and  the  Administrator 
the  Law-Giver.     And  even  when  the  people  dissatisfied  ^ 

with  the  judge  call  for  a  king,  and  a  Saul  stands  head  and 
shoulders  above  the  congregation,  it  by  no  means  appears 
that. he  is  regarded  as  absorbing  in  himself  exclusive 
legislative  and  executive  functions:  Sovereign  he  may 
be.  Judge  in  peace  and  Leader  in  war,  but  he  is  not  Law- 
Maker. 

Nor  is  the  definition  of  Austin  rendered  applicable  to  Aastin^B 
the  facts  of  universal  politics  by  the  admission  of  the  ^S^^i*^" 
thesis  that  "whatever  the  Sovereign  permits  he  com- bythepro- 
mandsV      For   Permission    predicates  power  to  refuse  SS'*'''' 
assent,  and  willing  abstention  firom  its  exercise.     Perm  is-  "What- 
sion  may  be  held  equivalent  to  Command,  where  one,  Soyereign 
having  the  power  to   ordain  the   contrary,  or  another,  J^^. 
course,  knowingly  assents  to  the  line  of  conduct  actually  mands." 
pursued,  and  assent  may  be  tacit  or  express.    But  there  The  pro- 
is  no  permission  where  there  is  no  power,  or  where  there  uinad- 
is  no  adverting  mind.     Permission  is  grounded  in  for-  n*i"»*>l«- 
bearance,  not  in  mere  omission.    Silence  may  be  admitted 
as  consent  when  the  possession  of  the  power  of  effective 
speech  have  first  been  plainly  shown. 

A  reasonably  profitable  classification  can  hardly  well 
be  rested  upon  a  confusion  of  ideas  in  common  parlance 
disparate.    Command  and  Permission,  Observance  and 

^  Early  Uittiyry  of  InstittUioM,  p.  863  scqq. 

w.  2 
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Its  ad-  Enforcement  are  notions  commonly  undeTsto<: :  '^i 
J^^rtB  commonly^,  clearly  distinguished  \  Austin  hims^  »t  .v 
eoofusion  that  it  was  only  "  remotely  and  indirectly  "  that  ev  .>  •*«  . 
Permissive  Laws  as  Laws  Repealing  Laws  "  are  <^^  •  <  «' 
always  imperative."  And,  in  common  speech,  "Pen  *  ^  . 
clearly  &lls  short  alike  of  "  Command  "  and  of  "  1 
ment." 

The  Indian  Sovereign,  be  he  Rajah  or  Emperor,  may 
be  allowed  to  permit  when  he  has  proved  his  power  to 
extend  to  the  subversion  of  villa^^e  custom :  to  paint  him 
commanding  the  observance  of  that  Custom  is  to  assert . 
that  which  is  not. 

And  the  Society,  be  it  Indian  or  be  it  Irish,  which 
knows  no  specially  consecrate  and  recognisable  Sovereign 
Ordainer,  is  equally  ignorant  of  sp^ially  consecrate  and 
recognisable  Sovereign  Enforcer.  The  Village  Council 
administers  and  declares,  and  Village  Society  enforces; 
the  Rajah  neither  permits  nor  commands,  nor  yet  enforces. 
The  Brehon  declares  the  law:  it  may  be  shrewdly  sus- 
pected that  he  sometimes  makes  the  law  which  he  pro- 
claims: superstition  may  even  lend  some  slight  enforce- 
ment to  his  declarations:  but  the  Brehon  is  not  a 
Sovereign  but  a  Judge. 
Even  were  If  "  Positive  Law  "  be  a  species  of  "  Proper  Law,"  and 
TOBiti^     if  "Proper  Law"  be  rule  set  by  a  determinate  author, 

^  To  me,  say,  belongs  the  ezolafdye  property  in  the  fishing  of  a 
Highland  bom.  Whether  by  reason  of  my  snpineness  or  by  reason 
of  my  good  natore,  but  with  my  knowledge  and,  it  may  be,  with  my 
assent,  tacit  or  express,  the  neighbouring  crofters  are  accustomed  to 
exercise  their  piscatorial  skill  in  my  waters.  Whatever  be  my  mental 
attitude  towards  these  artists,  I,  possessing  the  power  to  prevent  and  the 
knowledge  of  the  fact,  may  indeed  be  said  to  ** permit"  the  display 
of  their  art,  but  no  grammarian,  and  scarce  perhaps  a  jurist,  would 
accuse  me  of  "commanding**  the  tickling  of  my  trout.  Nor  yet  is  it 
Tery  certain  that,  should  my  keeper  at  last  think  fit  to  intervene 
between  the  would-be  captor  and  his  prey,  I  shall  deem  it  essential 
to  "enforce"  the  rights  of  the  craftsman,  even  for  the  preservation  of 
the  peace.  And  if  some  disciple  of  Isaak  Walton  have  tried  his  skiU  by 
stealth  and  undetected,  I  "permitted**  his  fishing  with  as  much  effect 
a9  that  with  which  I  permit  the  operations  of  the  deep-sea  fleet.  But 
this  is  the  language  of  mere  common  sense. 
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Custom  qua  Custom  may  in  no  case  be  "  Positive  Law/'  admitted 
With  Austin  ancient  Custom  becomes  "  Positive  Law  "  at  soveraign- 
the  moment  when   the  old  customary  rule  is  by  the  ^^*J?j^ 
Sovereign  directly  or  circuitously,  legishitively  or  judicially,  tenninAte. 
recognised  or  declared.    Prior  to  that  recognition  or  decla-  Whendoes 
ration  ancient  Custom  is  merely  "  Positive  Morality/'  and  beoome 
not  that  «  Positive  Morality  "  which  is  "  Law  Proper,"  but  "L»w?" 
that  ''Positive  Morality **  which  is  "Law  Lnproperly  so- 
called,"  as  being  set  or  imposed  by  the  mere  opinion  of 
an  indeterminate  body. 

"  At  its  origin,  a  custom  is  a  rule  of  conduct  which 
the  governed  observe  spontaneously,  or  not  in  pursuance 
of  a  law  set  by  a  political  superior.  The  custom  is 
transmuted  into  positive  law,  when  it  is  adopted  as  such 
by  the  courts  of  justice,  and  when  the  judicial  decisions 
fieiahioned  upon  it  are  enforced  by  the  power  of  the  state. 
But  before  it  is  adopted  by  the  courts,  and  clothed  with 
the  legal  sanction,  it  is  merely  a  rule  of  positive  morality : 
a  rule  generally  observed  by  the  citizens  or  subjects :  but 
deriving  the  only  force,  which  it  can  be  said  to  possess, 
from  the  general  disapprobation  falling  on  those  who 
transgress  it/'  Austin,  p.  104. 

And  moreover : 

"  Those  who  maintain  that  it  (Customary  Iaw)  existed 
as  law  before  it  was  enforced  by  the  legal  sanction,  or 
that  it  was  established  as  law  consensu  uierUium,  confound 
law  with  positive  mcvality,  and  run  into  numberless  in- 
consistencies which  they  cannot  possibly  avoid  They  are 
obliged  to  admit  that  its  continuance  as  law  depends  on 
the  sovereign  pleasure ;  although  if  it  existed  as  law 
independently  of  the  will  of  the  sovereign,  no  one  could 
abrogate  it,  except  its  authors."  p.  554. 

No  mere  usage,  however  ancient,  could  maJee  law.  If 
a  Custom  be  valid  as  law,  it  is  valid  not  as  a  thing 
antique,  but  as  an  emanation  from  the  Sovereign  Will\ 
If  the  One  or  the  Few  be  Sovereign,  Custom  qua  Custom 

'  Sir  Henxy  Bfaine  shows  how  in  actual  piactioe  Indian  Village  Custom 

2—2 
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may  never  be  "law,"  save  perchance  by  retrospective 

operation.     But  if  the  People  be  Sovereign,  Quid  interest, 

as  old  Julianus  said,  quid  interest  populus  suffiragio  volun- 

tatem  suam  declaret  an  rebus  ipsis  et   factis^?    If  the 

delegate  may  establish  law,  why  not  the  delegator  also  ? 

And  the  world  moves  on  towards  the  reign  of  AIL 

The  iBct  remains.    Custom,  though  an  emanation,  is  not 

the  formal  emanation,  of  determinate  Sovereign  Will 

CoBtom  Yet  the  first  historic  Law  is  Custom.     Elarly  Law  is 

F«  Proper    i^ot  command  enunciated  by  a  determinate  Sovereign 

tif^j"d°^  legislator,  and  guarded  by  regular  penalties  of  fine  or 

the  Law     corporal  punishment,  but  Custom  administered  by  some 

^^^*        headman,  priest,  patriarch,  princeps  or  popular  magistrate, 

and  sanctioned  by  social  ostracism,  descended,  perhaps, 

from  a  still  earlier  devotion  to  the  Infernal  Gods,  and 

has  oiystallized  into  ** Positive  Law"  through  the  operation  of  the  estab- 
lishment throoghont  the  Und  of  English  local  ooorts. 

"The  changes,"  says  he,  **  which  I  am  about  to  describe  arose  from 
the  mere  establishment  of  local  courts  of  lowest  jurisdiction ;  and  while 
they  have  effected  a  revolution,  it  is  a  revolution  which  in  the  first 
instance  was  conservative  of  the  rigidity  of  native  usage.  The  customs 
at  once  altered  their  character.  They  are  generally  collected  from  the 
testimony  of  the  village  elders;  but  when  these  eldera  are  once  called 
upon  to  give  their  evidence,  they  necessarily  lose  their  old  position. 
They  are  no  longer  a  half-judicial,  half-legislative  council.  That  which 
they  have  affirmed  to  be  the  custom  is  henceforward  to  be  sought  from 
the  decisions  of  the  Courts  of  Justice,  or  from  official  documents  which 
those  courts  receive  as  evidence;  such,  for  example,  as  the  document 
which  under  the  name  of  the  Record  of  Rights,  I  described  to  you  as  a 
detailed  statement  of  all  rights  on  land  drawn  up  periodically  by  the 
functionaries  employed  in  settling  the  claim  of  the  Government  to 
its  share  of  the  rental.  Usage,  once  recorded  upon  evidence  given, 
immediately  becomes  written  and  fixed  law.  Nor  is  it  any  longer 
obeyed  as  usage.  It  is  henceforth  obeyed  as  the  law  administered  by  a 
British  Ck>urt,  and  has  thus  really  become  a  command  of  the  sovereign. 
The  next  thing  is  that  the  vague  sanctions  of  customary  law  disappear. 
The  local  courts  have  of  course  power  to  order  and  guide  the  execution  of 
their  decrees,  and  thus  we  have  at  once  the  sanction  or  penalty  following 
disobedience  of  the  command.  And  with  the  command  and  with  the 
sanction,  come  the  conception  of  legal  right  and  duty." 

Maine,  Village  Community,  pp.  71 — 72. 

i  D.  1.  S.  32.  Austin,  Jur.  p.  557.  Ct  Holland,  Juritp.  p.  47.  Clark, 
Pract.  Juritp,  Chap.  xu. 
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descending  into  practical  downright  outlawry,  the  fixing 
of  the  wolfs  head. 

Custom  precedes  ''Proper  Law'*  in  the  beginning  of 
States,  and  not  infirequently  extends  its  sway  fiur  among 
the  facts  of  modem  political  organisation. 

And,  just  as  the  science  of  so-called  Political  Economy,  Aastiii*i 
restmg  upon  a  smgle  broad  assumption  and  despising  La^,  being 
contemporary  considerations  alike  of  sentiment  and  space,  <^oanded 
becomes  a  World  Economy,  inapt  as  the  guide  of  theinitiAl 
practical  statesman,  so  must  a  science  of  Law,  erected  on  ^^1^*^. 
an  initial  premise  not  universally  true,  be  partial  andv«rMl]y 
incomplete\    Austin  himself  cannot  keep  taut  the  guiding  noTbat 
lines,  and  is  obliged  to  admit  within  the  very  field  of»^*«*" 
Jurisprudence  itself  certain  objects  which  according  to  his  in  appU- 
principles  are  improperly  termed  laws.    The  admission  to  ^*^^^* 
rank  with  Positive  Laws  of  the  rules  which  are  known  as 
Explanatory  or  Declaratory  Laws,  being  acts  of  authentic 
interpretation,  of  Laws  to  Repeal  Laws,  and  Laws  of 
Imperfect  Obligation  or  laws  without  a  sanction,  can  only 
be  regarded  as  a  confession  of  failure*. 


//.     The  PhUoloffical  Objection. 

Job  ifl  not  the  *'Jns8nm*':  Law  ie  not  '*that  whioh  is  commanded.*' 

The  second  main  objection  to  the  Austinian  analysis  n.    The 
is  founded  upon  the  evidence  of  Philology*.    If  the  history  ^'qI^' 
of  facts  is  an  abiding  witness  against  Austin,  neither  is  jection  to 
the  history  of  words  silent.    Words  are  to-day  mere  titles,  aniyBis  of 
but  words  have  root-meanings.  Law  ae 

And,  if  words  may  speak  for  themselves  by  these  root-  nmnd. 
meanings.  Obligation  precedes  Command  with  the  Indo-***obii- 
European.  f^^ 

••Com- 
>  Cf.  Maine,  Early  Hut,  of  IwHtutumi,  p.  861.  mand"  in 

«  Anstin,  Juri^.  p.  219.  SSliinga; 

'  See  Clark,  Practical  Juriiprudence^  Chapp.  u.-vix. 
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Greek,  The   Greek ^   has  his  ''Law:"   he  acknowledges  the 

reign  of  Si^i*:*,  of  ^Uf)  and  of  Nofio^.  Bf/M9,  the  earliest 
of  these  in  point  of  time,  is  "  ordinance,"  ^  the  appointed," 
but  it  is  the  ordinance  of  Heaven  made  known  to  men 
the  subjects  thereof  through  the  inspired  mouth  of  some 
Hellenic  Dubhthach,  some  priestly  or  royal  judge,  touched 
by  the  sanctifying  hand.  A/zci;  is  "judgment,"  the  "indi- 
cated," "the  revealed:"  while  N0/X09  is  pure  "Custom." 

Bonum,  The  Roman,  again,  has  his  three  jural  conceptions,  Jus, 

Lex,  and  Rectum.  But  Jus  (the  abstract)  is  not  "the 
jussum,"  but  "that  which  joins,"  so  "the  binding,"  and 
"  the  proper." 

Lex  (the  concrete).  Statute,  is  "  that  which  binds "  or, 
may  be,  "  the  read  out,"  whether  in  rogation  or  otherwise. 
Rectum  is  not  "the  commanded"  (rego),  but  "the  straight" 
(Sanskrit  Riju),  while  to  do  wrong  is  to  twist,  to  wrench, 
to  adopt  crooked  coursea  And  so  the  derivatives  Diiitto, 
Derecho,  Droit,  which  descend  through  the  late  Directum, 
bring  down,  like  Right,  Recht  and  Richter,  the  root  notion 
of  "  physical  straightness." 

Engliflh,  The  primitive  English  law  was  M\  "the  eternal,"  "the 

everlasting,"  the  descended  from  old  tima  But  the  Saxon 
recognised  law  also  in  the  Dom,  "  the  judgment,"  he  rever- 
enced the  Domboc,  and  he  feared  the  Domesday.  He 
bowed,  no  doubt,  to  the  Asetnis,  "the  ordinance,"  but 
that  which  which  he  finally  accepted  at  the  hand  of  his 
Danish  conqueror  was  none  of  these,  but  Lagu,  "Law/' 
"that  which  lies." 

And,  if  I  am  rightly  informed,  Shemite  testimony  is 
in  accord  with  Aryan. 

Hebrew,  Amongst  the  Hebrews,  if  anywhere.  Law  might  well 

be  expected  to  be  "command."  And,  in  fact,  Brithj  trans- 
lated in  our  English  Bible  "Covenant"  is  Divine  Com- 
mand, but  it  represents  no  earthly  law  but  the  dreadful 
and  inscrutable  counsels  of  Qod.  Brith  as  definitely 
revealed  to  man  is  Edah,  translated  "testimony."    "Law" 

1  Maine,  A.  L.  Chap.  i.    Clark,  P.  J,  Chap.  it. 
^  Holland,  Jur.  pp.  18, 14  n. 
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in  the  abstract  {Jus)  is  with  the  Hebrew  Tora{h\  which 
is  "teaching,"  bat  "teaching  by  pointing  or  indication." 
Khoq  (Ehpk),  Statute,  is  "something  engraved"  (as  on 
a  rock),  "a  deep  line."  "  He  hath  compassed  the  waters 
with  bounds  (Khoq)'*  Job  xxvi  10.  But  "  It  was  a  cus- 
tom (Khoq)  in  Israel  that  the  daughters  of  Israel  went 
yearly  to  lament  the  daughter  of  Jephthah  the  Qileadite." 
Judges  XL  39 — 40. 

Miskpaty  the  most  concrete  of  Hebrew  epithets  for  Law, 
is  '''the  sentence  of  a  judge,"  but  "the  sentence  of  a  judge 
€L8  declaratory  of  custom"  and  so  Custom. 

A  great  leader  of  the  Hebrew  race  like  Samuel  is 
Shophet,  a  "Judge"  and  "Dictator,"  but  not  a  "Law- 
maker." 

The  Arab,  too,  has  his  8hereya{h),  or  Law  of  Gkxi  Arable, 
(Modus  or  Natura),  administered  by  the  Cadi,  the  "exe- 
cutor:" and  he  has  his  science  of  law,  Fikh  or  "  interpre- 
tation/' the  science  set  out  by  the  Mejlis,  the  legal  ad- 
visers who,  headed  by  the  Mufti,  assist  the  Cadi.  The 
"Books  of  the  Law"  expounded  by  these  luminaries  are 
four  in  number,  (1)  Tourat  =  the  Jewish  Pentateuch,  "the 
Law,"  (2)  Zolmr  ^  the  Prophetical  Books  of  the  Old  Testa- 
ment, (3)  /n/it^the  New  Testament,  and  (4)  Koran^ 
the  last  and  greatest,  which  seemingly  is  "that  which  is 
to  be  read"  (Ikra,  to  read).  But  Law  is  Din,  "submis- 
sion" or  "obligation,"  while  the  Dayyan  is  the  judex. 

And,  lastly,  the  very  Turk  has  his  Destux*  or  Code,  Turkish. 
as  well  as  his  Firman,  or  edict  of  the  Sultan.  But  JV»- 
zam  (Jus),  law  in  general,  is  "order,"  the  root  idea 
being  "arrangement"  or  "regulation,"  or  perhaps  more 
exactly  "linea,"  "a  measuring  cord."  Ultimately  Nizam 
is  "Custom."  Kanoon  (Lex)  is  clearly  teavwp,  with  a  root 
derivation  connected  with  "a  straight  reed  "  or  measuring 
rod  (tcHifva), 

The  term  law,  then,  translates  into  English  a  long  suc- 
cession of  other  terms,  which  have  been  employed  by 
various  peoples  from  time  to  time  to  express  their  concep- 
tion of  a  particular  notion.    The  analogies  set  forth  have 
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been  divers,  but  the  consistent  notion  to  be  extracted 
from  all  is  not  command  but  obligation,  not  imposition 
but  observance,  conduct  and  orderly  conduct. 
Thefanda-        It  is  common  ground  that  ''law,"  its  equivalents  and 
basis  of     concomitants,  have  to  do  with  conduct,  and  human  con- 
Law  is      duct.     But  with  Austin   the  human  *  conduct  which  is 

condnot. 

selected  for  exclusive  adornment  is  that  human  conduct 

which  accompanies  command,  accompanies,  that  is,  the 
expression  of  a  wish  by  determinate  sanctioning  authority. 
"  A  law  is  a  command  which  obliges  a  person  or  persons 
to  a  course  of  conduct," 

But,  when  we  look  to  the  past,  we  discover  the  exist- 
ence of  societies  political  and  independent,  living  under 
rule  indeed,  following,  that  is,  a  course  of  conduct  and 
holding  themselves  obliged  thereby,  yet  knowing  nothing 
of  command.  They  have  magistrates,  truly,  and  rulers 
and  kings,  kings  who  may  judge  the  people,  and  go  out 
before  them,  and  fight  their  battles,  judges  held  inspired 
and  chieftains  of  heroic  mould,  yet  these  are  not  legisla- 
tors, fi'amers  of  rule  for  future  conduct. 

And  men  so  living  gave  names  to  the  rules  by  which 
they  lived ;  and  the  men  died,  but  the  names  lived  on, 
lived  on  even  when  the  ealdorman  had  become  the  here- 
toga,  and  the  heretoga  the  king,  and  legislation  had 
become  de  facto  command;  lived  on  till  men  talked  of 
Droit  (droit  administratif),  and  of  Tort — ^as  well  they 
might — in  a  land  where  the  one  man  declared  himself 
the  State  ("L'Etat  c'est  moi!"),  and  government  was 
symbolised  by  the  lettre  de  cachet  and  the  Bastille. 

And  then  Rousseau  moved  a  world  with  the  slighted 
Law  of  Nature.  As  time  went  on,  the  old  terms  expressed 
The  deter-  the  old  notion,  but  annexed  to  that  old  notion  were  the 
Jj^^Jggy  new  accidents,  the  accident  of  the  determinate  imposer, 
and  the  and  the  accident  of  the  determinate  sanction*  Rules  of 
minate      conduct  nevertheless    remained    conforming   to   the   old 

sanction    notion,  and  without  the  modem  adjuncts,  rules  of  conduct 
are  merelj  . 

accidents,  observed  by  men,  and  by  them  held  obligatory.     In  re- 
spect of  the  character  of  the  authority  responsible  for  the 


WHAT  IS  INTERNATIONAL  LAW?  25 

different  rules,  and  in  respect  of  the  character  of  the  sanc- 
tion enforcing  them,  the  old  and  the  new  belong,  t^ 
may  be,  to  different  species^ ,  but  the  root-foundation  is 
the  same. 

And,  belonging  to  different  species,  it  might  be  well  to 
denote  them  by  apt  and  special  names,  names  which 
should  fulfil  the  end  of  naming,  at  once  distinguish  and 
describe. 

To  attempt  a  distinction,  however,  after  the  model  of 
Austin,  by  depriving  of  their  ancient  appellation  the  old 
rules  in  favour  of  the  new  were  to  add  yet  another  drop 
to  the  ah^ady  aching  sea  of  confusion* 


///.     Hie  Objection  of  Common  Usage. 

The  term  "Law"  is  not  by  standaid  writers  in  general  confined  to  the 

meaning  **  Command." 

For,  thirdly,  by  speakers  and  writers  of  every  tongue  ni.   The 
throughout  all  time  to  the  present  day,  the  term  "  law,"  ^^AMtfn'a 
its  equivalents  and  concomitants,  have  been  familiarly  Analyus 
employed,  and  employed  not  with  any  rigid  restriction  to  commmd 
Command  imposed  by  determinate  superiority  to  determi-  derived 
nate  inferiority  and  enforced  by  determinate  sanction,  mon 
but  with  every  shade  of  meaning,  from  the  wide  high-  ^^W- 
sounding  generalisations  of  Montesquieu  and  Hooker  to^^^^jj* 
the  trite  and  narrow   delimitations  of  Hobbes,  and  his  not  been 
admirer  Austin.  ?n  ^^ 

"  Law,  in  its  most  general  and  comprehensive  sense,"  reetrioted 
says  Blackstone, "  signifies  a  rule  of  action ;  and  is  applied  mand. 
indiscriminately  to  all  kinds  of  actions,  whether  animate  ^®V 
or  inanimate,  rational  or  irrational.     Thus  we  say,  the  "Law." 
laws  of  motion,  of  gravitation,  of  optics,  of  mechanics,  as 
well  as  the  laws  of  nature  and  of  nations.    And  it  is  that 
rule  of  action  which  is  prescribed  by  some  superior,  and 
which  the  inferior  is  bound  to  obey." 

Blackstone,  Vol.  i.  p.  38. 
'  Holland,  Jur,  p.  24. 
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And  again 

"  This  then  is  the  general  signification  of  law,  a  rule 
of  action  dictated  by  some  superior  being:  and  in  those 
creatures  that  have  neither  the  power  to  think  nor  to 
ivill,  such  laws  must  be  invaruMy  obeyed,  so  long  as  the 
creature  itself  subsists,  for  its  existence  depends  on  that 
obedience.  But  laws  in  their  more  confined  sense,  and  in 
which  it  is  our  present  business  to  consider  them,  denote 
the  rules,  not  of  action  in  general,  but  of  Kuma/n  action 
or  conduct" 

Here  speaks  the  practical  philosophy  of  common  sense. 
The  Field  of  Law  in  its  widest  acceptation  includes 
within  its  limits  Rules  of  Human  Conduct  and  Rules  of 
Conduct  not  Human.  It  includes  all  Rules  of  Human 
Action,  to  which  rules  or  to  certain  of  which  rules  the 
term  "  Law "  is  more  ordinarily  and  correctly  applied, 
together  with  certain  rules  the  extension  to  which  of 
the  term  "Law"  is  metaphorical  or  figurative,  rules 
governing  the  conduct  of  creatures  commonly  styled 
irrational  and  rules  governing  the  conduct  of  non-sentient 
or  inanimate  creation.  And,  of  Rules  of  Human  Action, 
some  are  of  Divine,  some  of  merely  Human  institution. 
Laws  set  by  Qod  to  Man  are  clearly  distinguishable  from 
other  laws  by  their  Super-human  Origin,  while  Laws  of 
the  Brute  and  of  Non-sentient  Matter,  with  Abstract 
Laws,  are  divided  off  in  like  manner  by  their  less  than 
human  nature. 

Blackstone,  setting  forth  and  interpreting  a  particular 

legal  system,  the  body  of  English  law,  is  content  to  trace 

the  boundaries  of   his  own  sphere  of   labour  without 

claiming  for  it  any  exclusive  monopoly  in  terminology. 

Black-       His  province  is  "Municipal  Law,"  and  a  Municipal  Law 

"Mnnid-   ^^  defines  to  be  "a  rule  of  Civil  Conduct  prescribed  by 

pal  Law."  the  supreme  power  in  a  State,  commanding  what  is  right 

and  prohibiting  what  is  wrong\" 
Compari-         Austin  defining  the  Province  of  Jurisprudence,  and  so 
po^tiona^  of  Positive  Law,  extends  his  admiration  of  his  own  special 

^  Videpofit. 
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domain,  and  of  rule  set  by  a  determinate  superior,  even  of  Aoitin 
to  the  denial  to  rule  not  so  set  of  the  very  name  of  J^e.     ' 
Law. 

Austin  admits  the  facts  of  common  usage :  he  confesses 
to  the  ''most  general  and  comprehensive  acceptation": 
but  he  denies  its  propriety,  its  precise  and  philosophic 
character ;  he  challenges  in  fact  the  presumption,  which 
stands  clear  in  support  of  the  older  and  more  usual  termi- 
nology. Qui  prior  est  tempore,  potior  est  jure.  And  he 
who  asserts  shall  prove. 

And  this  Austin  does  not  fail  to  recognise,  and  strives  AoBtin 
to  justify  himself,  in  some  degree,  upon  that  utilitarian  jQgtif/hiB 
ground  which  alone  is  open  to  him,  the  surpassing  ad-  termi- 
vantages  ensuing  to  mankind  from  the  acceptance  of  his  the  aooro 
postulates^  upon  the  ground  that  his  delimitation  is  that  ^  Utility. 
which  is  demanded  by  considerations  of  highest  philo- 
sophical and  logical  convenience,  that  by  the  acceptance 
of  that  delimitation  alone  can  be  laid  the  foundations  of 
a  complete  science  of  law,  can  the  field  of  jurisprudence 
and  morals  be  rescued  from  the  prevailing  deluge  of 
"muddy  speculation \"  shall  we  be  preserved  fit)m  ''the 
most  foolish  conceits'"  of  lawyers  like  Ulpian,  from  the 
"misleading  and  pernicious  jargon*"  of  those  modems 
who  still   affect    Natiual  Law,  and  the  "fristian^"  of 
authors  like  Hooker. 

It  were,  perhaps,  enough  to  urge  in  reply  that  Austin  But  herein 
is  herein  guilty  of  that  very  confusion  of  the  w  with  the  ^gJs^he 
ought  to  be,  which  he  so  often  and  rightly  denounces.  "t<"  with 
To  contend  that  men  should  employ  exact  language  is  to^be!" 
matter  of  opinion:   to  assert  that  they  do  is  matter  of 
fact. 

"Laws  proper  or  properly  so-called,  are  commands; 
laws  which  are  not  commands  are  laws  improper  or  im- 
properly so-called." 

So  to  assert  as  matter  of  fact  is  to  give  the  lie  to  all 


^  Austin,  Jurisprudence,  i.  p.  90.  '  Ibid.  i.  215. 

*  IMcL  I.  p.  216.  *  Ibid.  i.  p.  217. 
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History.    So  to  assert  as  matter  of  opinion  is  to  prefer  the 
logic  of  the  school  to  the  Peace  of  the  Human  Raca 

Austin  does  not  hesitate  to  push  his  theory  to  its  ut- 
most conclusioiL 
The  bear-         **  International  Law,  according  to  the  above-mentioned 
A^tiii'B    ^^*i^^(tl^^®  ancient  ideaof  a  Lawof  Nations)  supposes,"  wrote 
tenni-       he  in  a  marginal  note,  "  a  Law  of  Nature :  i.e.  a  law  ob- 
on  t^      ligatory  upon  all  mankind,  but  wanting  the  political  sane- 
character  tion.     If  there  be  no  law  without  that  sanction,  the  ad- 
national    mitted  maxims  for  the  conduct  of  international  transac- 
^^'         tions  are  not  Law,  but  Ethics.     Each  State  may,  however, 
adopt  an  International  Law  of  its  own;  enforcing  that 
law  by  its  tribunals,  or  by  its  military  force  (at  least)  as 
against  other  nationa 
If  Law  This,  however,  is  not  International,  but  National  or 

political    Civil  Law ;  i.e.  in  regard  to  the  sanction.     For  in  regard 
Banction  it  to  the  subject,  and  (where  there  is  good  faith)  to  the  object, 
Law:  if     ^^  ^^Y  ^  styled  international.    If  the  same  system  of  In- 
therebeno  temational  Law  were  adopted  and  fairly  enforced  by  every 
sanction    nation,  the  system  would  answer  the  end  of  law,  but,  for 
ttiere  is  no  ^j^j^^  of  a  common  superior,  could  not  be  called  so  with 
propriety.     If  courts  common  to  all  nations  administered 
a  common   system   of  International    Law,   this    system, 
though  eminently  effective,  would  still,  for  the  same  rea- 
son, be  a  moral  system.     The  concurrence  of  any  nation 
in  the  support  of  such  tribunals,  and  its  submission  to 
their  decrees,  might  at  any  moment  be  withdrawn  with- 
out legal  danger.   The  moral  system  so  administered  would 
of  course  be  eminently  precise." 

Austin,  Jur,  ll.  p.  594. 

In  other  words,  if  political  sanction  be  a  necessary 
essential  of  law,  International  Law  there  may  not  be.  For, 
while  rules  of  international  conduct  unenforced  by  state 
sanction  are  not  properly  law,  the  like  rules  so  enforced 
are  not  properly  international. 

There  may  be  rules  dealing  with  matters  of  inter- 
national conduct  de  facto  enforced,  and  enforced  on  men 
as  members  of  different  states,  but,  although  the  subject 
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of  such  rules  be  international,  the  object  international, 
and  the  rules  themselves  therefore  in  some  degree  inter- 
national, the  sanction  being  State-Force,  the  rules  them* 
selves  &11  short  of  the  complete  character  of  International 
Law. 

Further,  on  the  like  assumption,  even  were  the  sanie 
rules  of  international  conduct  accepted  by  all  states,  and 
by  them  enforced,  International  Law  were  little  nearer  its 
apotheosis.  The  rules  in  question  would  fulfil  the  end  of 
law,  would  have..a)f  the  effects  of  law,  but  could  not  with 
propriety  be  styled  by  the  name  "law":  for  such  rules 
were  not  enforced  by  a  determinate  common  superior,  and 
by  specially  international  sanctions. 

And  Proper  Law  is  command  set  and  enforced  by  a 
determinate  common  superior. 

Nay  more,  were  the  commonly  accepted  system  ad- 
ministered by  a  common  court,  were  the  rules  precise  to 
perfection,  and  the  enforcement  as  precise,  the  system 
were  still  merely  moral,  since  by  no  legal  coercion  could 
any  one  state  be  held  to  its  obedience  to  the  declara- 
tions of  the  common  court. 

But  in  what  then  does  "  Common  Superiority,"  in  The 
what  does  a  "  Sanction  "  consist  ?  '^^' 

"  Common  Superiority  "  may  be  one  or  other  of  two  What  is 
things.     It  may  be  the  power  of  effective  compulsion  in-  sup^i^r^*^ 
dependent  of  assistance  from  the  subjects  thereof,  or  it^^y?*' . 
may  be  the  power  o'f  wielding  compelling  force  with  the  •>sazic* 
aid  and  as  representative  of  the   individuals  under  its^^^*^^" 
control.    But  if  "Common  Superiority"   consist  in  the 
power  of  effective  compulsion  independent  of  assistance 
from  its  subjects,  there  is  no  State  sovereign  being  a  Com- 
mon Superior  on  the  fistce  of  the  earth:  no,  not  in  the 
grandest  and  sternest   tyranny  that    has  cursed   or  yet 
curses  the  lot  of  mankind.     And  day  by  day  the  power  of 
the  Many  is  more  certainly  felt,  day  by  day  State-Governors 
become  more  truly  Representative.     It  were  as  easy  to 
establish  a  Common  Police,  as  to  establish  a  Common  or 
Central  Court  of  Delegates,  but  the  power  of  a  Central 
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Court  constituted  of  delegates  from  every  State,  whose 
decrees  were  habitually  obeyed  in  every  State,  and  en- 
forced by  a  central  force  drawn  impartially  from  the  forces 
of  the  various  states,  were  as  truly  Superiority,  nay  So- 
vereignty, as  the  power  of  any  ruler  who  has  ever  held 
sway  over  men:  and  the  withdrawal  of  any  one  power 
from  allegiance  were  as  truly  rebellion  as  any  revolt 
which  in  times  past  purchased  the  punishment  of  treason. 
The  bringing  to  subjection  of  the  recalcitrant  power  were 
as  much,  or  as  little,  an  afiair  of  legal  coercion  as  would 
have  been  the  punishment  of  the  revolted  American 
colonists,  or  the  revolted  Greeks,  had  Great  Britain,  or 
Turkey,  recovered  her  authority.  And  what  were  the 
difference  between  a  single  Common  Court  and  a  number 
of  local  divisions  of  that  Court  ?  To  require  for  the  ex- 
istence of  International  Law  Common  Superiority  in  the 
sense  of  effectively  compelling  power  absolutely  inde- 
pendent of  the  force  of  the  individual  nations,  were  to 
demand  something  more  than  the  realisation  of  the 
ideal  of  a  Hildebrand.  But,  if  the  Common  Superiority, 
which  avails  for  Municipal,  will  equally  suffice,  for  Inter- 
national Law,  the  enforcement  of  a  commonly  accepted 
and  fairly  administered  international  system  by  State- 
force,  were  as  truly  an  affair  of  law  international,  as  is 
an  affair  of  the  law  municipal  the  enforcement  of  a 
commonly  accepted  municipal  system  by  local  police, 
and  a  court  of  exclusive  jurisdiction!  A  rule  of  conduct 
affecting  international  concerns,  and  enforced  by  a  State- 
Court,  were  as  much,  or  as  little,  international  law,  as  is 
a  like  rule  affecting  constitutional  affairs,  Constitutional 
law,  when  enforced  by  the  same  tribunal. 
"Sane-  But  after  all  is  Sanction  the  chief  end,  or  even  the 

bat  an  ao-  chief  characteristic,  of  law,  that  its  peculiar  species  should 
cident  of  \^  made  the  test  of  the  propriety  of  designation  of  the 
thongfa  rule  guarded  or  enforced  ?  Is  not  the  permanent  well-being 
its  topo^  ^^  ^^®  subject  the  end  of  the  legislator,  and,  if  so,  will  not 
anoeisnot  his  earliest  and  wisest  efforts  be  directed  to  the  securing 
hy^ia'     of  Order,  and  that,  not  by  the  attaching  of  particular 
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'material  penalties  to  particular  breaches  of  the  law,  but  deter- 
/by  the  creation  of  a  law-abiding  sentiment  in  the  people  7  ohwActer. 

"Those/*  says  Austin,  "who  have  inquired  into  the Paniah- 
causes  of  crimes,  and  into  the  means  of  lessening  their  ^^^"* 
number,  have  commonly  expected    magnificent    results  meani  to 
fix>m  an  improved  system  of  punishmentB.    And  I  admit 
that  something  might  be  done  by  a  judicious  mitigation 
of  punishments,  and  by  removing  that  frequent  inclina- 
tion to  abet  the  escape  of  a  criminal  which  springs  from 
their  repulsive  severity.    Something  might  also  be  ac- 
complished by  improvements  in  prison-discipline,  and  by 
providing  a  refuge  for  criminals  who  have  suffered  their 
punishments.   For  the  stigma  of  legal  punishment  is  com- 
monly indelible ;  and,  by  debarring  the  unhappy  criminal 
from  the  means  of  living  honestly,  forces  him  on  further 
crimes.    But  nothing  but  the  diffusion  of  knowledge  through 
the  great  mass  of  the  people  will  go  to  the  root  of  the  evil." 

Austin,  Jur.  I.  135. 

And  again,  "As  a  check  or  deterring  motive,  as  an  in- 
ducement to  abstain  from  crime,  the  fear  of  public  dis- 
approbation, with  its  countless  train  of  evils,  is  scarcely 
less  effectual  than  the  fear  of  legal  punishment  To  the 
purpose  of  forming  the  moral  character,  of  rooting  in  the 
soul  a  prompt  aversion  from  crime,  it  is  infinitely  more 
effectual." 

Austin,  Juris.  1. 134. 

It  is  not  precision  of  definition,  nor  yet  precision  of 
punishment,  which  lends  its  lasting  effect  to  law,  but  a 
law-abiding  spirit  in  the  people.  It  is  not  absence  of  de- 
terminate sanction  which  makes  a  people  lawless,  but  a  low 
morcUe.  "  An  enlightened  people  were  a  better  auxiliary 
to  the  judge  than  an  army  of  policemen."  Punish- 
ment ill-advised,  or  ill-proportioned,  defeats  its  only  end, 
and  certainty  is  better  than  severity.  Severity  of  punish- 
ment breeds  impunity,  and  multiplicity  first  irritates  and 
then  renders  callous.  But  even  where  there  is  the  most 
perfectly  adjusted  system  of  penalties,  administered  with 
calmest  judgment,  it  is  not  the  penalty  which  compels, 
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but  the  foreboding  dread  of  the  evil ;  and,  more,  it  is  not 

fear  of  concrete  punishment  which  is  the  great  factor  in 

securing  obedience,  but  fear  of  the  attendant  disgrace. 

Men  will  wince  under  a  trivial  fine  which  points  the  finger 

of  scorn,  who  would  endure  with  a  smile  the  keenest 

torture  to  win  the  martyr  s  crown.    Sovereign  indifference 

may  be  a  more  Draconic  measure  than  all  the  sanctions 

of  a  Penal  Code.    If  Sanction  be  determinate  evil.  Sanction 

is  not  an  essential  incident  of  all  law,  but  an  accident  of 

effective  law,  a  specific  annexed  to  rule  for  the  purpose  of 

Fear  of      securing  its  observance.      If  sanction  be   fear,  fear  of 

minate       determinate  evil  is  one,  and  but  one,  of  the  motive  powers 

evil  is  but  which  may  determine  the  mind  to  obey.     And,  in  historic 

many        fact,  when  we  first  meet  with  punishments,  they  appear 

wWchmay  "^  *  guise  which  points  to  their  origin  in  the  field  of 

determine  Order,  not  of  Force,  in  the  notions  of  justice  swaying  the 

to  oSy!     offended  party,  not  in  the  edict  of  the  State,  in  the  guise 

The  Gene-  of  approved  private  vengeance.     Self-help  comes  first,  in 

Sanction.  *^^  *™^  State-Enforcement.     In  early  days  he  who  is 

assailed  in  person  or  property  avenges  himself  straight- 

''The        way  upon  his  assailant,  and  public  opinion  approves  his 

^ancifflttt  ^0°^"^^-     Primitive    Law,   in   fact,   fails   to  distinguish 

oommu-     between  a  crime  and  a  civil  injury.    "  The  penal  law  of 

not  Uie      fitncient  communities  is  not  the  law  of  Crimes ;  it  is  the  law 

^?  °'  „    of  Wrongs,  or,  to  use  the  English  technical  word,  of  Torts*." 

Compensation  to  the  party  injured  is  the  basis  of  the 
primitive  administration  of  justice,  and  the  party  himself 
levies  execution.  Hence  arises  the  importance  in  most 
ancient  legal  systems  of  the  Law  of  Distress.  The  Roman 
creditor  defrauded  of  his  debt  laid  hands  upon  his  debtor, 
and  secured  him  as  a  slave  by  the  addictio  of  the 
magistrate,  or,  in  special  cases,  he  seized  the  chattels  of 
the  defaulter  (Manus  Injectio,  Pignoris  Capio)'.  The 
Brahmin  still  sits  "dhama*":  the  Brehon  instructed  his 
client  to  "fast  upon"  his  debtor  preparatory  to  levying 

^  Maine,  A.L.'g,  370. 

2  Ortolan,  Legislation  Romaine,  1. 105,  et  al.  mult. 

>  Maine,  Early  Hist,  of  Institutions,  p.  89  seq.     Ibid.  p.  297  seqq. 
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distress,  and  the  English  village  pound  remains,  and  until 
lately  the  English  Debtors'  Prisons  remained,  relics  of  an 
order  of  ideas  formerly  universal,  but  now  fast  departing. 

And  so,  too,  when  regular  criminal  sanctions  begin  to 
appear,  they  come  on  the  scene  in  the  garb  of  graduated 
private  vengeance. 

Private  vengeance  in  the  shape  of  regular  war,  or 
blood-feud  (open  morth\  seems  for  example,  to  have  been 
the  earliest  Anglo-Saxon  sanction,  a  position  of  affairs 
which  may  be  compared  with  the  Sicilian  vendetta,  or  the 
tribal  feud  of  the  Bedaween.  The  most  flagrant  of  offences 
were,  however,  amongst  our  Saxon  foreSeithers,  capable  of 
composition  by  payment  to  the  party  offended,  or,  in  the 
case  of  death,  to  his  relatives,  of  the  bdt  or  the  wer,  the 
price  of  the  injury,  or  of  the  life\  A  palpable  step  in 
advance  is  made  when  Private  Vengeance  is  itself  taken 
under  the  wing  of  the  law,  and  fixed  rates  of  compensation 
are  agreed  upon.  The  heat  of  the  moment,  however,  still 
plays  its  part.  Early  Saxon  laws  are  replete  with  clauses 
legalising  under  various  regulations  the  slaughter  of 
thieves.  The  marauder  caught  hotfoot  in  the  possession, 
"  hand-having "  or  "  back-bearing,"  of  goods  worth  more 
than  eight  pence,  he  being  above  twelve  years  of  age, 
was  by  a  law  of  Athelstan  surrendered  to  swift  judg- 
ment*. When  the  thief-slayer  receives  a  reward  from 
the  public  funds,  we  touch  upon  the  notion  of  a  crime. 
That  notion,  perhaps,  fiist  arises  when  there  crops  up, 
on  the  field  of  private  war  and  self-redress,  the  idea  of 
an  insult  conveyed  by  certain  actions  to  a  superior,  over 
and  above  the  wrong  done  to  an  individual  sufferer ;  and 
the  infringement  of  a  King's  or  lord's  mund  or  protection 
(Mundbryce)  is  in  itself  an  offence  to  be  visited  with 
exceptional  punishment*.  And,  following  upon  the  heels 
of  this  idea,  comes  the  proclamation  of  the  inexpiable 

1  Stabbs,  Doe,  III.  p.  61  seqq. 

*  Stephen,  Hut.  of  Crim.  Law,  i.  p.  62. 

*  Stobbe,  Const.  HUU  i.  p.  906  et  seqq.     Stephen,  UUt.  of  Crim.  L, 
I.  p.  60. 

W.  3 
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character  of  certain  offences :  treason  to  a  lord  is  bdtless, 
and  as  such  death  worthy  \ 

Similarly  the  law  of  the  Twelve  Tables  recognises  the 
propriety  in  certain  cases  of  retaliation*,  in  others  of  com- 
pensation :  the  nocturnal  thief  may  be  slain,  and  the  free 
man  who  steals  by  day,  and  does  not  attempt  forcible 
resistance,  becomes  the  slave  of  the  person  offended 
against,  whilst  the  pilfering  slave  is  hurled  from  the  fatal 
rock".  The  measure  of  the  offence  is  throughout  the 
measure  of  the  natural  resentment.  Even  in  the  time  of 
Justinian  the  display  of  prompt  resentment  was  essential 
to  the  grounding  of  action  for  Injuria,  and  even  to-day 
Provocation,  although  it  may  not  always  justify  an  other- 
wise wrongful  act,  is  admitted  to  reduce  the  severity  of 
the  penalty,  in  some  cases  to  alter  the  denomination  of 
the  crime. 

Sanction  then  has  various  characters  at  various  times, 
but  at  no  one  is  it  more  than  a  means  to  an  end. 
Sanction  First  it  is  the  quick  revenge,  retaliation  upon  the  of- 

vorious  fender,  an  eye  for  an  eye,  and  a  tooth  for  a  tooth :  then  follows 
characters  compensation  to  the  injured :  afterwards  it  may  be  some 
times,  but  d^ity,  or  some  lord,  is  incensed,  finally  the  State.  When 
18  at  no     ^Y^Q  community  first  takes  account  of  the  offence,  it  makes 

one  more  "^  . 

than  a       use   of  the  person   offended   for  the   correction   of   the 

ST^Sdf^    offender:  it  justifies  its  intervention  on  the  ground  partly 

of  retaliation  upon  the  criminal,  partly  of  his  amendment, 

partly  of  the  prevention  of  like  offences  by  the  same 

offender,  and  lastly,  and  chiefly,  of  the  deterring  of  the  like 

the  end  is  iu  others;  but  the  State  view  of  punishment  is  in  its 

perify^of    ^oot-essence  purification,  the  purging  of  the  unclean,  the 

the  com-    casting  without  the  camp  of  the  accursed  thing.     It  may 

Se^wn-^  be  that  the  Deity  is  appeased  by  the  sacrifice  of  the 

tenanoe  of  wrongdoer,  by  the  stoning  or  the  destruction  with  fire, 

1  Maine,  A,  L.  pp.  39S,  399. 

>  G.  3.  223.  Aul.  Qell.  Noct,  Ait.  20.  1,  and  16.  10.  Ortolan,  i. 
114—115. 

'  Gains,  3. 189.  Aul.  Gell.  Noet  Att,  11.  18,  and  7.  15.  Ortolan,  i. 
116. 
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but  the  human  end  is  the  proeperity  of  the  community  by 
the  restoration  of  order. 

A    delimitation    of   'Maw/'   which    differentiates   byAdefini. 
reference    to    the    common    superior  and  the   sanction,  ^'JJ^"^ 
may  well  suffice  for  a  purely  formal  science  of  juris-  to  aooi- 
prudence,  a  science  of  dead  logic.     But  a  science  of  law  ^ut  to 
which  shall  reform  and  improve  must  be  applied,  must  •■^"*'*^"- 
be  a  living  science  of  conduct.     Precision  of  language 
^  with  the  jurist  is  not  an  end  in  itself,  but  a  meana    The 

end  of  law  is  not  the  construction  of  a  formally  faultless 
Code,  but  Order  and  Education,  the  guarding  and  guiding 
of  the  destinies  of  Men.     It  were  a  poor  ethical  teaching  Poor  ethi- 
for  any  society  to  refer  right  and  wrong  to  the  bare  terms  inginvoW- 
of  Command.  ed  in  the 

And,  if  we  must  indeed  classify,  let  us  classify  by  of  Law  to 
reference  to  some  consistent  characteristic.    And  Sanction  ^™; 

mand. 

is  not  an  essential  of  Determinate  Law,  nor  is  Determi- 
nate Law  essential  either  to  the  maintenance  of  Order  A  fourth 
or  to  the  Moral  Progress  of  a  people.  toAw^S^e 

To  refuse  to  any  rule  the  mere  name  of  Law,  on  ^i"*^?"^* 
whatever  ground,  would  be,  in  the  popular  mind,  to  deprive  janons 
it  of  all  that  peculiar  halo  of  respectful  reverence  which  ^^{jg*^ 
has  undoubtedly  attached  to  the  term  in  the  passing  of  flowing 
the  ages.    The  popular  mind  does  not  draw  fine  dis-  aq^iu's 
tinctions ;  and,  if  the  choice  must  indeed  be  made,  rather  Analysis 

of  Ijaw  as 

effective  custom  in  harmony  with  the  great  popular  con-  command 
science   than   ineffective    statute  contrary  thereto,  and  '•**  ^°*: 

•^  weigh  Its 

rather  vagueness  of  speech  with  peace  and  peacefulness  ad^an- 
than  precise  language,  and  therewith  the  spirit  of  lawless-  ^^  )|} 
ness  and  unlaw.  logical 

The  criticisms  on  Litemational  Law  advanced  ijyP'*^*"®"' 
John  Austin  may  be,  as  the  late  lamented  Sir  Heniy 
Maine  remarked  in  on^of  the  last  lectures  which  he  was 
&ted  to  deliver,  "  very  interesting  and  quite  innocuous^ " 
in  themselves;  but  when  they  pass  outside  the  schools 
into  the  Cabinet,  and  into  the  public  speeches  of  re- 
sponsible Foreign  Ministers,  then  for  the  sake  of  gram- 

1  Maine,  IntematUmal  LaWt  p.  49. 
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matical  squeamishness  the  peace  of  the  world  is  put  in 
jeopardy. 

"Under  the  sanction  of  a  great  name  every  string 
of  words  however  unmeaning,  every  opinion  however 
erroneous,  will  have  a  certain  currency.  Reputation  adds 
weight  to  sentiments  from  whence  no  part  of  it  arose, 
and  which  had  they  stood  alone  might  have  drawn 
nothing,  perhaps,  but  contempt.  Popular  fame  enters  not 
into  nice  distinctions.  Merit  in  one  department  of  letters 
affords  a  natural,  and  in  a  manner  irrecusable  presump- 
tion of  merit  in  another,  especially  if  the  two  depart- 
ments be  such  between  which  there  is  apparently  a  close 
alliance.'' 

Bentham,  Frag,  on  Oovemment,  Pre&ce,  xxv. 

The  root-         The  hard-rock  basis  of  Austin's  reasoning  is  indeed 

basis  of  .  •    J-  11 

Austin's     iiot  mdiscoverable. 

"  How,"  says  Blackstone,  *'  the  several  forms  of  govern- 
ment we  now  see  in  the  world  at  first  actually  began,  is 
matter  of  great  uncertainty,  and  has  occasioned  infinite 
disputes.  It  is  not  my  business  to  enter  into  any  of 
them.  However  they  began,  or  by  what  right  soever 
they  subsist,  there  is  and  must  be  in  all  of  them  a 
supreme,  irresistible,  absolute,  uncontrolled  authority,  in 
which  the  jura  summa  imperii,  or  the  rights  of  sovereignty 
reside.  And  this  authority  is  placed  in  those  hands> 
wherein  (according  to  the  opinion  of  the  founder  of  such 
respective  states,  either  expressly  given,  or  collected  from 
their  tacit  approbation),  the  qualities  requisite  for  supre- 
macy, wisdom,  goodness,  and  power,  are  the  most  likely 
to  be  found  *." 

And  again: 

"  As  the  power  of  making  laws  constitutes  the  supreme 
authority,  so  wherever  the  supreme  authority  in  any  state 
resides,  it  is  the  right  of  that  authority  to  make  laws 
that  is... to  prescribe  the  rule  of  civil  action'." 

1  Blaokstone,  Comm.  i.  4S.  >  Ibid.  r.  51,  52. 
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And  the   Austiman   analysis    reduces   itself  in  the  is  hu  oon- 
long  run  to  an  exposition  of  a  similar  conception  of  ekweSSm- 
Sovereignty V*     For  "Positive  Law,"  the  law  which  isty. 
the  appropriate  matter  of  Jurisprudence,  consists  of  com- 
mands issued  by  a  Sovereign  One,  or  Sovereign  Body, 
to  a  member  or  members  of  the  Independent  Political     • 
Society  wherein    that    One    or    Body  is  Sovereign  or 
Supreme.     "  Positive  Law "  implies  or  connotes   Sove- 
reignty: Sovereignty  connotes  a  State. 

And  it  may  be  freely  admitted  that,  while  indepen- 
dence is  an  essential  characteristic  of  every  State-People, 
in  some  hands,  few  or  many,  the  government  of  that  State- 
People  must  be  reposed:  somewhere  or  other  must  be 
the  political  centre  of  gravity.  /But  there    is  Political  Politioal 
Sovereignty,  and  there  is  Legal  Swiffreignty.    Every  State-v^gtln.. 
People  unites  Independence  with    Constituent    Power,  foiahed 
Independence  as  against  and  acknowledged  by  the  outside  SoTereign- 
world,  and  Constituent  Power,  which  expresses  the  ability  *^* 
to  set  up  a  Home-Oovemment    And  this  union  is  Politi- 
cal Sovereignty, 

Further  Constituent  Power  put  into  exercise  is  ex- 
pressed in  Constitutional  Law,  which  at  once  points  out 
and  limits  the  authority  of  the  Functionary,  or  Repre- 
sentative of  National  Independence,  and  the  Exerciser  of 
National  Government  or  Supremacy.  And  the  Authority 
enjoyed  by  this  Functionary  is  commonly  called  Sove- 
reignty. Rightly,  however,  it  should  be  distinguished, 
and  may  with  a  view  to  such  distinction  be  styled  Legal 
Sovereignty.  Political  Sovereignty  is  one:  it  is  the 
Sovereignty  of  the  Whole.  Legal  Sovereignty  is  another, 
and  belongs  to  the  Delegate.  To  confuse  the  two  is  to 
legalise  and  perpetuate  tyranny,  to  condemn  the  oppressed 
to  eternal  slavery. 

Political  Sovereignty  is  one,  and  pertcdns  to  the  Sove  - 
reign  Whole.  The  exercise  of  Sovereign  powers  may  be 
committed  by  the  Sovereign  Whole  to  One  Individual,  or 
to  a  Body  of  Individuals.     And  the  Convenience  which 

1  Cf.  Early  HUt  of  InttittUiaiu,  p.  847. 
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Their  <»n-  suggests,  OF  the  Courtesy  which  demands,  the  application 
a  fre-  ^o  the  Delegated  One,  or  to  the  Delegated  Body,  of  the 
quent        style  which  belongrs  in  strictness  to  the  Sovereim  Whole 

Boaroe  of  .  "  ,  ,     " 

error.        alone,  is  the  f(ms  et  origo  of  the  predominant  chaos. 
/  Treason  is  the  offence  of  the  minority,  or  weaker  majority, 
vainly  seeking  to  cast  off  the  control  of  the  Delegate,  sup- 
ported, aj9  that  Delegate  is,  by  the  majority,  or  stronger 
minority :  successful  rebellion  there  may  not  be,  since  for 
rebellion  to  be  successful  is  that  it  cease  to  be  rebellion :  sue- 
V^^cessful  rebellion  is  revolution :  revolution  is  redistribution. 
Thetheory        So  thought  at  any  rate  old  John  Hancock,  and  Samuel 
Cramers  of  Adams,  and  Benjamin  Franklin,  and  Thomas  Jefferson,  and 
the  Decla-  the  rest  of  the  heroes  of  that  famous  Fourth  of  July  1776, 
Indepen-    £^  they  put  their  hands  to  the  great  declaration :  "  We 
denoe.       "hold  these  truths  to  be  self-evident: — that  all  men  are 
"created  equal,  that  they  are  endowed  by  their  Creator 
"with  certain  unalienable  rights ;  that  amongst  these  are 
"life,  liberty,  and  the  pursuit  of  happiness.   That  to  secure 
"these  rights,  governments  are  instituted  among  men,  de- 
"riving  their  just  powers  from  the  consent  of  the  governed ; 
"that  whenever  any  form  of  government  becomes  destruc- 
"tive  of  these  ends,  it  is  the  right  of  the  people  to  alter  or 
"to  abolish  it,  and  to  institute  new  government,  laying  its 
"foundation  on  such  principles,  and  organising  its  powers 
"in  such  form,  as  to  them  shall  seem  most  likely  to  effect 
"their  safety  and  happiness.  Prudence,  indeed,  will  dictate, 
"that  governments  long  established  should  not  be  changed 
"for  light  and  transient  causes;  and  accordingly  all  ex- 
"perience  hath  shown,  that  men  are  more  disposed  to  suffer 
"while  evils  are  sufferable,  than  to  right  themselves  by 
"abolishing  the  forms  to  which  they  are  accustomed.    But 
"when  a  long  train  of  abuses  and  usurpations,  pursuing 
"invariably  the  same  object,  evinces  a  design  to  reduce 
'*them  under  absolute  despotism,  it  is  their  right,  it  is 
"their  duty,  to  throw  off  such  government,  and  to  provide 
"new  guards  for  their  future  security." 

The  Declaration  of  Independence  of  the  Thirteen 
United  States  of  America. 


^ 
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r  The  rules  which  in  any  State  determine  the  distribu-  ConsU- 

tion,  and  guard  the  exercise,  of  that  Sovereign  Power  iJ^^detor- 
which  is  the  essence  of  State-Being  constitute  Constitu-  mine*  the 
tional  Law.     And  such  rules  &11  into  two  wide  classes  :  tion  and 
Laws  of  the  Constitution  which  the  courts  will  enforce,  K»»>^  *^5 

.  exercise  of 

laws  proper,  positive,  and  strictly  so-called  in  the  Aus-  Sovereign 
r  tinian  sense,  and  Laws  of  the  Constitution,  being  usages  thTstate. 

which  the  Courts  will  not  enforce*. 

When  law  is  "Positive  Law,"  every  supreme  government 
is  legally  despotic.  When  law  is  "Positive  Law,"  where 
the  sole  law  maker  is  the  Sovereign,  and  the  Sovereign  is 
i^  the  determinate  wielder  of  supreme  powers,  it  is  a  truism 

that  Sovereign  Power  is  incapable  of  legal  limitation, 
that :  "  Against  a  monarch  properly  so-called,  or  against  a 
''sovereign  number  in  its  collegiate  and  sovereign  capacity, 
"constitutional  law  is  enforced,  or  protected  from  infringe- 
"ment,  by  merely  moral  sanctions.  Against  a  monarch 
"properly  so-called,  or  against  a  sovereign  number  in  its 
"collegiate  and  sovereign  capacity,  constitutional  law  and 
"the  law  of  nations  are  nearly  in  the  same  predicament. 
"Each  is  positive  morality  rather  than  positive  law.  The 
former  is  guarded  by  sentiments  current  in  the  given 
community,  as  the  latter  is  guarded  by  sentiments  current 
"amongst  nations  generally." 

The  British  Parliament  with  the  British  Crown  re- 
presents the  Sovereign  Majesty  of  the  British  people,  and 
the  British,  Parliament  with  the  British  Crown  is  consti- 
tutionally supreme,  at  once  legislative  and  constituent. 
But  there  are  parliaments  which  are  legislative  though 
not  constituent.  The  British  Constitution  is  flexible,  but 
there  are  constitutions  rigid:  the  British  Constitution  has 
grown,  is  a  living  thing,  but  there  are  constitutions  which 
have  been  made,  things  of  line  and  paper. 

Constitutional  Law   may  be   exactly  equivalent    to  Consti- 
ordinary  law,  it  may  be  a  rule  which  the  executive  One  i^^may 
elects  as  regards  personal,  or  which  the  executive  Body  ^  9' 
elect  as  regards  united,  action  to  follow,  or  it  may  be  a  law  oharaoters. 

^  Dioey,  Law  of  tke  Constitution. 
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set  by  the  Sovereign  Whole  to  the  Delegated  One  or  Body, 
the  law  in  fact  by  which  the  lawgivers  of  a  state  them- 
selves are  invested  with  their  law-making  power. 

The  power  of  the  Delegate  is  matter  of  fact,  and  the 

sole  touchstone  of  the  validity  of  "  Positive  Law."    But  to 

equate  infinite  Sovereign  Power  in  act  with  the  power  of 

any  de  facto  government  is  to  refuse  to  recognise  things 

'^^  Pf?"    as  they  toe.    The  progress  towards  perfection  of  Represen- 

wards  per-  tative  Government  tends  doubtless  to  bring  about  the 

Bepreaen-  equation  by  the  coalescence  of  the  Ruler  with  the  Ruled, 

tative       but  as  yet  the  union  is  a  dream  of  the  future  for  which 

ment   *     the  world  pulpit  claims  realisation. 

tends  to 

reduce  the  gap  between  ConBtitutional  and  ordinary  Law. 


w 
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CHAPTER  II. 
What  is  International  Law?  {Continued). 

How,  then,  may  we  define  ''Law/'  define  it  so  that  The  defi- 
our  definition  may  accord  at  once  with  the  &cts  of  history,  H  ^J^^/jf 
and  with  the  building  up  of  a  reasonably  helpful  legal 
science  ? 

The  answer  is  not  fSu*  to  seek.  Law  is  an  affair  of 
^  Human  Conduct,  and  Human  Conduct  is  an  affitir  of 
Cause.  Day  by  day  with  the  progress  of  time,  the  Cause 
advances  to  greater  prominence ;  but  a  definition  historically 
perfect  must  take  as  its  main  foundations  the  article  of 
Conduct,  must  look  to  Order,  and  not  to  Force,  to 
Obligation,  not  to  Sanction. 

And,  being  an  affair  of  Human  Conduct,  Law  must  be 
always  personal;  and,  being  an  aflFair  of  Order,  it  must 
operate  within  a  definite  Sphere.     A  "Law"  is  a  rule  of  a  "Law** 
conduct  observed,  or  otherwise  recognised  as  binding,  by  ".*  ^^^^  . 
men,  and  observed  or  otherwise  recognised  by  them  as  obseired 
wearers  of  a  particular  character,  that  is,  as  members  of  a  ^embL" 
particular  body.  ot  a  par- 

The  sphere  of  operation  will  vary  with  the  time.     It  body, 
must  be  a  body  of  persons,  but  it  may  be  a  body  of 
individuals  considered  as  a  personal  group  or  corporation, 
or  it  may  be  a  body  of  individuals  considered  in  connection 
with  territorial  limits. 

Untrammelled  personal  authority  within  a  particular  What  is 
sphere  of  operation  is  Sovereignty :  Sovereignty  localised  Sovoreign- 
and  referred  to  geographical  limits  is  Territorial   Sove- 
reignty. 
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The  three        Three  types  of  Sovereignty  have  at   various   times 
typesof     commended   themselves  to  the  minds   of  men.     Two  of 
Sovereign-  them  were  brought  face  to  fiace  by  the  German  inroads 
Roman      ^^  ^^®  declining  Roman  Empire.    The  World  Sovereignty 
World-      of  the  Roman  was  confronted  by  the  Tribal  Sovereignty 
^^vereign-  ^^  ^^^  Barbarian.    The  Barbarian  victory  by  force  of  arms 
was  the  practical  denial  of  the  reality  of  the  World  Empire, 
till  ere  long  barbarian  chieftains,  usurping  the  claims  of 
the  conquered,  gave  form  and  life  to  the  scattered  bones*. 
But,  with  the  irruption,  the  central  authority  was  for  the 
Teutonic    time  beiuff  broken  and  eone.     Tribe  Sovereiernty   failed 
vereignty,  ^  dispossess  World-Sovereignty,  and  the  claims  of  World- 
Sovereignty  agreed  but  little  with  actual  facts.     Decen- 
tralisation, individualism,  was  the  tendency  of  the  day*. 
To  fend  off  absolute  unlaw  and  disorder  was  the  mission 
of  Feudalism. 
Feudal-  Feudalism  was  not  a  system  but  a  regime,  a  form  of 

*  society,  the  society  which  was  evolved  in  the  great  world 

seething  pot  when  the  barbarian  at  last  burst  the  barrier, 
and  overran  the  astonished  West.  It  was  the  product  of 
materials  both  Teutonic  and  Roman,  but  the  creation  was 
distinctly  Frankish.  The  Teuton  beyond  the  pale  had, 
past  doubt,  been  for  long  time  reasonably  familiar  with 
the  Roman  conception  of  land  tenure  in  the  emph}rteutic 
ownership',  as  developed  in  the  veteran -planted  agri" 
limitani  which  barred  his  onward  progress;  and,  associating 
with  the  system  of  the  imperial  marchland  his  own  native 
Comitatus,  with  its  adjuncts  of  fidelity,  ring-giving,  and 
heriot  return  of  horse  and  arms,  there  grew  up  naturally 
under  his  hand  within  his  new  dominions  the  machinery 
of  the  Beneficium,  the  FeuA  And  when  the  days  of  war 
and  overthrow  brought  with  them  Commendation  and 
local  Immunity,  the  feudal  framework  was  complete. 

Feudalism  was  a  link,  and  a  necessary  link^  between 

^  Maine,  A.  L. -p,  103  seqq. 

3  Guizot,  Civ.  in  Europe^  Leot.  iv.  p.  69. 

»  Maine,  A.  L.  pp.  299—301. 

^  Guizot,  Civ,  in  Europe,  Lect.  iv.  p.  66. 
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ancient  and  modem  political  unity,  between  the  unity  of 
the  World  Empire  and  the  unity  of  the  Nation,  between 
unity  from  without,  from  above,  and  unity  within,  from 
below,  between  unity  of  person  in  the  monarch  and  unity 
of  soul  in  the  people.  It  was  the  temporary  cement 
which  availed  to  bind  together  the  disintegrated  fragments, 
which  constituted  the  society  created  by  the  barbaric 
irruption  into  the  World  Empire  of  Rome,  until  new  links 
could  be  forged,  and  man  be  bound  to  man,  not  by  the 
force  of  fear,  but  by  community  of  interest,  community  of 
feeling.  ''Feudalism  was  a  pis-aller,"  and  its  work  was 
done  when  it  gave  birth  to  Territorial  Sovereignty.  "Ter- 
ritorial Sovereignty... was  distinctly  an  off-shoot,  though 
a  tardy  one,  of  feudalism  \" 

Modem  Sovereignty  is  territoriaL    The  modem  Sove-  Modem 
reign  is  a  Legislator,  commanding  and  permitting,  and  g^^^^J^! 
the  limit  of  his  jurisdiction  is  a  landmark,  the  boundary  ty. 
stone  of  the  State. 

The  Human  Law  of  to-day  is  the  expression  of  the  will 
of  a  Local  Ruler  in  terms  of  Human  Conduct. 

State-life  is  not  as  yet  universal,  but  State-life  is  the  Sovereign- 
common  lot  of  civilised  men.     Men  being  State -members  ^^Q^ed 
observe  or  recognise  laws,  and    the    laws  which    they  by  the 

Umit  lines. 

1  Maine,  A.  L.  p.  106. 

Continental  Feudalism  was  a  system  at  onoe  of  Land-Holding  and  of 
Government.  As  a  system  of  Land-Holding  it  combined  the  personal 
relation  of  lord  and  man,  with  the  territorial  relation  of  landlord  and 
tenant.  As  a  system  of  Government  its  root  was  private  jurisdiction, 
private  jurisdiction,  which,  freed  from  the  control  of  the  searching  eye  of 
the  missi  dominici  and  the  strong  hand  of  a  Karl  the  Great,  ran  wild 
into  the  imperium  in  imperio. 

In  England  the  elements  of  feudal  Land-Holding  already  existed 
before  the  Norman  Conquest  in  the  personal  relation  of  the  king  and 
thegn,  and  in  the  possession  of  land  by  the  latter.  Knut,  moreover,  went 
far  towards  setting  up  a  feudal  form  of  Government  when  he  created  the 
great  earldoms.  It  was  the  work  of  the  Normans,  assimilating  these 
elements,  to  familiarise  the  Saxons  with  the  conception  of  tenure t  while 
guarding  against  the  introduction  of  the  feudal  form  of  government;  and 
in  his  keen  and  statesmanlike  appreciation  of  this  mission  William  the 
Bastard  won  for  himself  greater  glory  than  he  gained  at  Senlac.  The 
reign  of  the  Conqueror  was  a  reign  of  Centralisation. 
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observe  or  recognise,  they  observe  or  recognise  either  as 

members  of  the  same  State,  or  as  members  of  different 

states.   And  thus  arises  the  distinction  between  Municipal 

and  International  Law.  ^__ 

The  rela-         Municipal  Laws  are  rules  of  conduct  observed  by  men, 

M^cipal  ^^  ^y  ^®^  recognised  as  binding,  towards  each  other  as 

and  Inter-  members  of  the  same  State. 

Law.  International  Laws  are  rules  of  conduct  observed  by 

men  towards  each  other  as  members  of  different  States, 

though  members  of  the  same  International  Circle.  '"^ 

Constitu-         Municipal  Laws  may  be  subdivided  in  respect  of  the 

Laws  are   subjects  with  which  they  are  conversant.     And  so  Con- 

%^f^^^'  stitutional  Laws  are  a  species  of  Municipal  Law:  they  are 

pal  Law,    rules  of  conduct  observed  by  men  towards  each  other  as 

members  of  the  same  state,  and  occupjring  the  relation  of 

governor  and  governed.    As  against  subjects,  or  members 

of  the.  Sovereign  government  individually,  such  rules  may 

be  mere  custom  resting  upon  opinion  and  so  alone  enforced, 

or  they  may  be  adopted  by  the  State,  and  by  it  endowed 

vdth  the  force  of  Municipal  Law.     But  as  against  the 

Sovereign  One,  or  Sovereign  Government    collectively. 

Constitutional  Laws   cannot  be  enforced  as   Municipal 

Laws:  they  may  be  Custom,  or  they  may  be  Constituent 

Law:  they  may  be  rules  of  conduct  imposed  by  the   will 

of  the  Sovereign  Whole,  though  not  expressed  in  solemn 

and  con-    form,  or  they  may  be  Fundamental  Law,  law  whereof  the 

*  ^  Jsljing®  maker  is  the  Sovereign  Whole,  the   Sovereign   Demos, 


yanu 


pomtof     legislating  in  his  might,  at  once  for  private  individuals 

Power.      and  for  the  Sovereign  Delegate. 

Fundamental  Law  is  the  vanishing  point  of  State- 
Power,  the  exact  expression  of  State-Power  in  terms  of 
conduct  State-Power  is  the  power  of  the  Territorial 
Sovereign.  And  International  Law  is  now  neither  more 
nor  less  than  the  expression,  in  the  like  terms  of  conduct, 
of  the  recognition  by  men  of  the  applicability  of  the 
doctrine  of  territorial  sovereignty  to  international  relations./ 
State  jurisdiction  is  conterminous  with  State-territory:  this 
is  the  foundation  of  all  Municipal  Law,  and  its  recognition 
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by  the  members  of  the  International  Circle,  together  with 
certain  similarly  recognised  exceptions,  must  constitute 
the  root-basis  of  the  science  of  International  Law/    In-  Interna- 
/f  ernational  Law  and   Municipal   Law  alike  express  the  i^^  and 
'  all-comprehensive  principle,  that  each  and  every  State-  Municipal 
/  Sovereign  is  over  all  persons,  and  in  all  causes,  within  his  based  on  a 
\jiominions  supremcj  The  Municipal  lawyer,  however,  finds  ^^^n^ 
that  principle  set  out  in  regularly  recognised  and  appro- premise: 
priate  fashion,  in  ordinance  and  enactment,  in  Reports  )>«*  the 
and   Statutes   at    Large.     He   hears   it    proclaimed  bynot'com-' 
specially  appointed  judges,  and  sees  it  enforced  by  specially  ™oniy  w- 
appointed  officials  in   specially   appropriate   ways.     And 
the  absence  from  International  Law  of  all  the  trappings 
to  which  his  trained  mind  is  accustomed,  the  absence  of 
specially    appropriate    and    recognisable    law    giver,    of 
specially  appropriate  and  recognisable  arbitrator,  and  of 
specially  appropriate  and  recognisable  court  and  police, 
cannot  but  militate  against  the  immediate  acceptance  by 
him  of  the  rules  of  the  less  familiar  system  in  the  same 
way  as  those  of  that  which  he  himself  professea 

And  his  perplexity  commonly  works  in  twofold  fashion. 
He  perceives  on  inspection  that,  "The  expression  4nter- 
"  national  law,'  is  sometimes  applied  to  principles  and  rules 
''which  obtain,  or  are  said  to  obtain,  as  between  nation 
''and  nation,  and  sometimes  to  parts  of  the  law  of  one 
"nation  in  which  other  nations  are  interested" 

And  he  goes  on,  "In  each  of  these  senses  the  expression  The  argu- 
"is  likely  to  mislead,  unless  its  inexactness  iind  ambiguity  Sterna- 
"is  borne  in  mind.     When  it  is  applied  to  principles  and  ^^^ 
"rules  prevailing  between  independent  nations,  the  word  not  "law" 
"'law'  conveys  a  felse  idea,  because   the   principles  and^J^J^®** 
"rules  referred  to  are  not,  and  cannot  be,  enforced  by  any  oommon 
"common  superior  upon  the  nations  to  the  conduct  of  which  *"P®"°^' 
"they  apply.     When  it  is  applied  to  parts  of  the  law  of 
"each  nation  in  which  other  nations  are  interested,  the  ?r .because 
"word  'law'  is  correct,  but  the  word  'international'  is  likely  of  the  law 
"to  mislead,  because  though  such  laws  are  laws  in  the  fullest  ^f  *»  "*^i- 
"sense  of  the  word,  and  are  enforced  as  such,  they  are  the  nation 
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"laws  of  each  individual  nation,  and  are  not  laws  be- 
"  tween  nation  and  nation\" 
The  But  to  premise  that  International   Law,  or  that  a 

answer.  certain  portion  of  International  Law  is  not  "law,'*  because 
it  lacks  a  common  superior  enforcing  its  rules,  is  to  limit 
to  the  species  the  generic  name:  while  to  claim  as  purely 
municipal  every  transaction  of  State  Legislature,  or  State 
Court,  is  to  adopt  a  basis  of  classification  not  merely  ar- 
bitrary, but  bald  and  threadbare. 

True  it  is  that  certain  of  the  rules  of  "International 

Law  "  are  administered  and  enforced  by  the  State  Courts 

of  various  nations,  while  certain  others  are  not  so.     A 

distinction,  too,  may  be  drawn  between  the  code  regulating 

the  relations  of  State  and  State,  of  nation  and  nation 

considered  as  corporations,  and  that  code   which  aspires 

to  the  decision  of  questions  arising  between  subject  and 

foreigner,  out  of  the  conflict  of  municipal  or  common  laws. 

And  if  the  basis  of  classification  be  the  character  of  the 

enforcement,  Private  International  Law  must  be  classed 

with  Municipal  Law.    For  all  cases  of  Private  International 

Law  are  justiciable  at  the  hands  of  the  State  Courts  of 

the  interested  Sovereigns. 

There  are         But  what  are  Prize  Courts  but  Municipal   Courts 

c  °^^^^^  administering  law  alike  International  and  Public  ?    And 

which  ad-  what  "law"  do  these  municipal  courts  administer  which 

Inknia-    ^^^  cognizance  of  the  peculiar  privileges  of  that  public 

tionalLaw  international  agent,  an  ambassador'? 

Pablic  Said  Lord  Mansfield  in  Triquet  v.  Bath, 

tTnal*  'The  privileges  of  foreign  ministers  and  their  domestic 

Law.         'servants  depend  upon  the  Law  of  Nations.     The  Act  of 

1  Stephen,  HUt,  of  Crim.  Law^  xi.  pp.  34,  35. 

3  Of.  Stat.  7  Anne,  cap.  12  (1708,  a.d.);  Poitier  v.  Croza.  1  Black.  47; 
Triquet  v.  Bath,  1  Bl.  471  and  3  Barr.  1476;  Hopkins  v.  De  Bobeck, 
3  D.  and  E.  79 ;  Masters  v.  Manby,  1  Burr.  401 ;  Darling  v.  Atkins,  3 
Wils.  83;  Seaoomb  v.  Bowley,  2  Wils.  20 ;  Carolino's  Case,  2  Wils.  78; 
Evans  v.  Hioks,  2  Lord  Baym.  1524;  B.  v.  Guerchy,  1  Black.  545;  Clarke 
v.  Cxetioo,  1  Taunt.  106;  Fontainier  v.  Heyl,  3  Burr.  1731;  New  ChiU 
Gold  Mining  Co.  v,  Blanco,  Q.  B.  Feb.  20,  1888;  Novello  v,  Toogood, 
1  B.  and  C.  554. 
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ParliamerU  of  7  Ann.  c,  12  is  declaratory  of  it  All  that 
'is  new  in  this  Act  is  the  clause^  which  gives  a  summary 
'jurisdiction  for  the  punishment  of  the  infractors  of  this 
'Law.  The  Act  of  Parliament  was  made  upon  occasion  of 
'  the  Czar  s  Ambassador  being  arrested.  If  proper  appli- 
'cation  had  been  immediately  made  for  his  discharge  from 
'the  arrest,  the  matter  might,  and  doubtless  would,  have 
'been  set  right.  Instead  of  that  bail  was  put  in  before 
'any  complaint  was  made.  And  information  was  filed  by 
'the  then  Attorney- General  against  the  persons  who  were 
'thus  concerned,  as  infractors  of  the  Law  of  Nations:  and 
'  they  were  found  guilty,  but  never  brought  up  to  Judgment. 
'The  Czar  took  the  matter  up  highly.  No  punishment 
'would  have  been  thought  by  him  an  adequate  reparation. 
'Such  a  sentence  as  the  Court  could  have  given,  he  might 
'have  thought  a  fresh  insult.  Another  expedient  was  fallen 
'upon,  and  agreed  to:  this  Act  of  Parliament  passed  as  an 
'apology  and  humiliation  from  the  whole  nation.  It  was 
'sent  to  the  Czar,  finely  illuminated,  by  an  Ambassador 
'Extraordinary,  who  made  excuses  in  a  solemn  oration.... 
'But  the  Act  was  not  occasioned  by  any  doubt  "Whether 
'the  Law  of  Nations,  particularly  the  part  relative  to 
'Public  Ministers,  was  not  a  part  of  the  Law  of  England, 
'  and  the  infr-action  criminal,"  nor  intended  to  vary  an  iota 
•from  it. 

'I  remember  in  a  case  before  Lord  TaJbot,  of  Buvot  v, 
'Barbut\  upon  a  motion  to  discharge  the  Defendant  (who 
'was  in  execution  for  not  performing  a  decree)  "because 
'he  was  Agent  of  Commerce,  commissioned  by  the  King  of 
'Prussia,  and  received  here  as  such,"  the  matter  was  very 
'elaborately  argued  at  the  Bar,  and  a  solemn  deliberate 
'opinion  given  by  the  Court.  These  questions  arose,  and 
'were  discussed — "  Whether  a  Minister  could  by  any  act  or 
'acts  waive  his  privilege." — "Whether  being  a  trader  was 
'any  objection  against  allowing  privilege  to  a  Minister, 
'personally." — "Whether  an  Agent  of  Commerce,  or  even  a 

1  Seo.  4.  '  Casei  in  Equity,  Temp.  Ld.  Talbot»  p.  281. 
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'Consul,  was  entitled  to  the  privileges  of  a  public  Minister." 

'  — "  What  was  the  Rule  of  Decision :  the  Act  of  Parliament, 

*or,  the  Law  of  Nations"    Lord  Talbot  declared  a  clear 

'opinion: — *'That  the  Law  of  Nations  in  itsfuU  extent  was 

'part  of  the  Law  of  England.*' — "That  the  Act  of  Parlia- 

'ment  was  declaratory;  and  occasioned  by  a  particular 

'incident." — "That  the  Law  of  Nations  was  to  be  collected 

'from  the  Practice  of  different  nations,  and  the  authority  of 

'writers."     Accordingly,  he  argued  and  determined  from 

'such  instances,  and  the  authority  of  Orotius,  Barbeyrac, 

'Bynkershoek,  Wicquefort,  &c.,  there  being  no  English 

'writer  of  eminence  upon  the  subject.     I  was  Counsel  in 

'  this  Case,  and  have  a  full  note  of  it. 

'I   remember,   too,   Lord  Hardwicke's    declaring  his 

'opinion  to  the  same  effect,  and  denying  that  Lord  Chief 

'Justice  Holt  ever  had  any  doubt  as  to  the  Law  of  Nations 

'  being  part  of  the  Law  of  England  upon  the  occasion  of  the 

'arrest  of  the  Russian  Ambassador*.' 

Municipal        If  Sanction  be  the  basis  of  classification,  if  no  state- 

no^how"  enforced  law  be  international.  International  Law  must,  in 

ever,  com-  time  of  peace,  be  banished  to  the  open  sea  and  the  earth's 

deal  with   ^ow  empty  places.    There  are  indeed  international  disputes 

every         which   no  State  Court  could   solve,  children  of  national 

interDa- 

tional        ambition    and    international    rivalry,    of   acquisition    of 

question:  j^jji^^y  qj.  acquisition  of  influence.  In  the  case  of  In- 
ternational applied  to  such,  as  of  Municipal  Law  applied 
to  the  Constitution,  there  must  be  a  point  of  vanishing. 
The  international  cases  which  are  not  justiciable  by 
State-Courts  belong  to  the  Constituent  Law  of  Nations ; 
there  ia  a  &^d  just  as  the  rigidity  of  Constitutional  Law  has  more 
Gonstitu-   ^Ijj^jj  QjjQg  excited  revolution,  when  the  Sovereign  Whole 

entLawof  '  .  . 

Nations,     resumes  its  delegated  power,  so  must  such  international 

A  Triquet  v,  Bath,  Peaoh  v.  Bath,  8  Burr.  14S0: 

Gf.  Clarke  v.  Cretioo,  1  Taunt.  106:  and 

Lookwood  V,  Dr  Coysgame,  8  Burr.  1676  (where  Lord  Mansfield  declared 
again  that  the  statute  of  7  Anne  was  only  declaratory  of  the  Law  of  Nations 
and  that  the  Law  of  Nations  was  **  in  ftill  force  in  these  kingdoms  ") : 

Heathfield  v,  Chilton,  4  Bnnr.  2016: 

Novello  V.  Toogood,  1  B.  and  C.  662. 
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disputes  be  settled  either  by  the  whole  body  of  interested 
states  in  the  way  of  arbitration,  or  resort  must  be  had  to 
the  bitter  logic  of  war.    The  hope  of  the  world's  peace 
rests  not  upon  the  realisation  •  of  one  or  other  of  the 
many  schemes  for  the  establishment  of  regular  boards  of 
international  arbitrators,  which  have  hovered  like  Will-o' 
-the- Wisp  before  the  eyes  of  the  earth's  best  and  noblest, 
but  in  the  growth,  slow,  it  may  be>  but  certain  and 
universal,  of  an  opinion   which  shall  react  upon  State 
legislatures.  State  courts  and  State  diplomacy  alike,  in 
the  living  and  growing  faith  in  the  existence  of  a  desire 
for,  and  a  willingness  to  grant,  justice  on  the  part  of 
foreigners  as  well  as  fellow  countrymen,  and  in  the  conse* 
quent  acceptance  of  decisions  of  foreign  state  courts  with 
that  confidence  which  attends  the  judgment  of  a  home 
tribunal^     When  men  believe  in  one  another's  honesty,  Municipal 
then    national    municipal    courts    may   be    the    trusted  j^^^j  ^^ 
mouthpieces  of  International  Law  as  local  divisions  of»?\of»l 
the  great  High  Court  of  Nations.     But  men  must  first  of  a  great 
be  honest  ^^  . 

Court  of 

State  Court  or^tate  paper  cannot  maJce  International  Nations. 
Law,  but  each  may  evidence  that  law  s  existence*.  ^®  ^^}' 

'  ^  sions  of 

State 

1  Cf.  Sir  W.  Scott  in  Dalrymple  t>.  Dalrymple,  Doda.  Rt^^,  6.  Courte 

_  _  »  «,  evidence 

*  Intebhatiomal  Law  and  Tbbatibb.  Interna- 

International  Law  consisting  in  the  practice  of  nations  any  record  of  tional 
that  piMtiee  mast  eonrtitnte  evidence  of  that  Law.  Treaties,  then,  like  ^''- 
other  public  records,  although  they  do  not  themseWes  make  International 
lisw,  are  not  a  source  of  International  Law,  and  are  not  even  eon- 
elasively  binding,  are  evidence  as  to  the  existence  of  certain  rules 
obflerved  as  International  Law,  but  according  to  their  character  the 
evidence  afforded  by  these  treaties  may  be  positive  or  negative  in  tend- 
ency :  they  may  declare  the  existence,  or  they  may  demonstrate  the  non- 
existence, of  sufficient  recognition  to  make  a  certain  rule  of  conduct 
binding  upon  the  International  Circle.  Treaties  of  peace  are  all  im- 
portant therefore,  but  the  importance  of  the  evidence  derivable  from  any 
particular  treaty  depends  entirely  on  the  character  of  that  treaty. 
Treaties  may  be  of  three  kinds: — 

(1)  Declaratory  of  common  International  Law  as  understood  by  the 
parties.  Treaties  of  this  sort,  by  their  nature  invaluable  as  being  in  their 
inoeption  directly  intended  by  the  parties  to  them  to  express  their  view 
of  actually  existing  law,  are  equally  by  their  nature  exceedingly  rare. 

W.  4 
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International  Law  is  evolved  in  the  practice  of  States 
I  under  the  dictates  of  advancing  civilisation  \  It  is  a 
living  fact.  )  Though  there  be,  indeed,  no  specially  ap- 
pointed and  recognisable  International  Legislator,  though 
there  be  no  specially  appointed  and  recognisable  Inter- 
national Court,  though  there  be  no  specially  appointed 
and  recognisable  International  Sanction,  International 
Law  18,  and  moves,  and  has  its  being.  International 
legislators  are  aU  legislators  who  deal  with  questions  of 
the  relations  of  men  as  members  of  different  states: 
International  Courts  are  all  courts  which  take  to  cog- 
nisance the  like  problems:  and  International  Sanctions 
are  aU  sanctions  which  enforce  the  decisions  of  these 
courts.  And  beyond,  and  behind,  these  courts  is  in  the 
last  resort  the  stern  arbiter  War,  once  the  unchecked 
private  vengeance,  now  the  regulated  self-help  of  nations. 
State  Lawgiver,  State  Judge  and  State  Enforcement, 
these  are  so  many  unconscious  international  agents,  when 

Snch  a  treaty  is  represented  by  the  Declaration  of  Paris  1856,  the  De- 
claration of  the  Conference  of  London  1870,  and  (perhaps)  the  Bules 
of  the  Treaty  of  Washington  1870. 

(2)  Stipulatory  for  practices  which  the  parties  desire  to  incorporate 
into  International  Law,  although  they  are  aware  that  the  present  rule  is 
otherwise.  In  their  inception,  and  by  their  very  necessity,  these  imply 
the  existence  of  International  Law  in  the  sense  oontraiy  to  that  from 
which  they  stipulate,  or,  at  least,  that  International  Law  is  silent,  or  has 
not  sufficiently  declared  itself  upon  the  point.  And,  when  made,  these 
treaties  can  have  operation  only  as  between  the  parties  to  them,  and  the 
multitude  of  treaties  in  the  same  sense  can  do  no  more.  At  best  such 
multitude  might  be  brought  forward  as  an  argument  as  to  the  popularity 
of  the  practice  they  represent.  Treaties  of  this  class  therefore  are  uncer- 
tain, unreliable  as  CTidence  of  International  Law. 

(S)  Mere  Personal  Contracts.  Treaties  of  this  kind  are  as  common 
as  they  are  valueless  as  evidence  of  International  Law.  The  parties  to 
treaties  belonging  to  both  the  other  classes  contract  with  an  eye  directly 
or  ultimately  to  International  Law,  but  parties  to  a  treaty  of  this  third 
class  refer  only,  and  contract  only,  with  an  eye  to  their  own  private 
interest.  The  evidence  derivable  from  them  is,  if  anything  at  all,  merely 
negative. 

De  Martens,  i.  pp.  164—190.    Vattel,  i.  pp.  868—514. 

1  Cf.  Sir  William  Scott  in  the  "Flad  Oyen,"  8  Durn.  and  East, 
270  n. 
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they  have  to  do  with  rules  of  conduct  observed  by  men  as 
members  of  different  states,  even  when  they  declare 
doctrines  the  reverse  of  cosmopolitan. 

And  whether  it  be  by  comity,  whether  it  be  of  grace, 
or  whether  it  be  of  fear,  civilised  peoples  in  fistct  do  take 
into  account  the  existence  of  systems  of  law  other  than 
their  own. 

In  Hughes  v.  Cornelius,  where  action  was  brought  in  Prize 
respect  of  an  English  ship  captured  by  the  French  during  SS^plu 

war  between  France  and  the  United  Provinces,  condemned  CJourte  but 

111 , ,,   Jt 

as  Dutch  in  a  French  Prize  Court,  and  ultimately  sold  to  a^ster 
the  plaintiff,  in   whose  hands  it  was  seLzed  by  the  de-  ^te™*- 
fendants  as  agents  of  the  original  English  owner,  it  was  Law. 
held  by  the  unanimous  judgment  of  the  Court  of  King  s 
Bench,  that  the  sentence  of  the  foreign  Court  of  Ad- 
miralty decreeing  the  ship  lawful  prize,  although  erroneous, 
was  conclusive,  and  the  plaintiff  must  recover  in  trover. 
And  per  Curiam;  "It  is  but  agreeable  with  the  law  of 
nations  that  we  should  take  notice  of  and  approve  of  the 
laws  of  their  countries  in  such  particulars.    If  you  are 
aggrieved,  you  must  apply  yourself  to  the  King  and 
council ;   it  being  a  matter  of  government,  he  will  re- 
"  commend  it  to  his  liege  ambassador  if  he  see  cause ;  and 
if  not  remedied,  he  may  grant  letters  of  marque  and 
reprisal" 

Hughes  V.  Cornelius,  Rep.  Trin.  32  Car.  2  BR  2 
Shower,  232.  2  Smith,  Z.  C.  434  Mich.  T.  34 
Car.  2.  Raymond  T.  473.  Cf.  Ewer  v.  Jones, 
2  Lord  Raym. 

And  the  principle  here  laid  down',  the  principle  that  The  sen. 
a  sentence  of  a  competent  prize  court,  that  is  of  a  regular  J^'J^^  *t 

1  Bemardi  v.  Motteuz,  Doug.  575:  Christie  v.  Secretan,  8  Dnm.  and 
East,  192 :  Lothian  v.  Henderson,  3  B.  and  P.  499 :  Garrels  v,  Kensington, 
8  D.  and  £.  280:  Saloucci  v.  Johnson,  B.  B.  Tr.  25  G.  8 :  Price  v.  Bell, 
1  East,  668:  Pollard  v.  Bell,  8  Dam.  and  East,  484 :  Bond  v.  Appleton,  Ih. 
562:  Bich  v.  Parker,  7  Dum.  and  East,  705  :  Baring  v.  Clagett,  8  B.  and 
P.  215:  Bolton  v.  Gladstone,  5  East,  155,  2  Taunt.  85  :  Calvert  v.  Bovill, 
7  D.  and  E.  523 :  Omychund  v.  Barker,  1  Atkyns  21. 
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Prize         piize  court  of  the  captor  sitting  within  the  territory  of 

conduSve  *^*^*  captor  or  his  coally*,  is  conclusive  against  all  the 

against      world  on  all  points  within  the  scope  of  the  verdict*,  until 

'  reversed  by  the  regular  court  of  appeal,  has  been  again 

and  again  in  subsequent  cases  upheld. 

"Since  the  judgment  of  the  House  of  Lords  in 
"  Lothian  v,  Henderson,"  said  Lord  Ellenborough,  "  it  may 
**  be  assumed,  as  the  settled  doctrine  of  a  Court  of  English 
"law,  that  all  sentences  of  foreign  courts  of  competent 
"jurisdiction  to  decide  questions  of  prize  are  to  be 
received  here  as  conclusive  evidence  in  actions  upon 
policies  of  assurance  upon  every  subject  immediately 
and  properly  within  the  jurisdiction  of  such  foreign 
courts,  and  upon  which  they  have  professed  to  decide 
judiciaHy." 

Bolton  V.  Gladstone,  5  East,  160". 
Ordinaiy         English   Courts,  again,  enforce    the    rule    that    the 
l^  '       validity  of  any  contract  is  prima  fiusie  to  be  referred  to 
Courts  in  h^q  1|^^  q{  ^h^  place  of  contract  (lex  loci  contractus),  the 
caBeare-    presumption  yielding  only  to  the  contrary  intention  of 

1  The  Flad  Oyen,  8  Darn,  and  East,  270  n. :  Oddy  v.  BoYill,  2  East,  478 : 
The  William,  1  Peters  12:  The  Fanny,  2  Pet.  809 :  Havelock  v.  Kockwood, 
8  D.  and  £.  268. 

*  Lindo  V.  Bodney,  Dongl.  613  n.:  Le  Cans  v,  Eden,  Dong.  594:  Faith 
v.  Pearson,  2  Marsh.  188 :  Tomer  and  Gary  v,  Neele,  1  Lev.  248. 

'  The  sentence  of  a  competent  Prize  Coort  is  conclusive  on  that  which 
it  affects  to  decide.  Matter  appearing  on  the  face  of  the  sentence  as  being 
the  ground  of  condemnation  is  conclusive  per  se,  but  aliter  where  the 
sentence  is  on  its  face  ambiguous.  A  sentence  of  a  foreign  Prize  Court 
setting  out  without  addition  condenmation  as  ''lawful  prize"  is  con- 
clusive against  warranty  of  neutrality :  aliter  a  sentence  reeiting  further 
certain  grounds  insufficient  in  themselves  to  repel  the  claims  of  neutral 
character  and  not  a$$erting  the  non-existence  of  such  character, 

Saloucci  V.  Woodmas. 

Calvert  v.  Bovill,  7  Dum.  and  East,  528. 

Baring  v.  Clagett,  8  Bos.  201. 

But  where  enemy  character  if  asserted  and  the  grounds  are  set  out, 
although  these  grounds  be  insufficient,  this  is  conclusive  against  warranty 
of  neutrality : 

Gayer  v.  Aguilar. 

Kindersley  v.  Chace,  2  Park.  6  ed.  486. 
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the  parties  either  by  them  definitely  expressed  at  the  eogniM 
time,  or  to  be  gathered  from  the  surrounding  circum-  f^^j^. 
stances.  tionof 

Robinson  v.  Bland,  1  Black.  234,  256.    Lloyd  v.  [^J*" 
Guibert,  L.  R  1  Q.  B.  115.    P.  O.  Company  v. 
Shand,  3  Moore,  Privy  Council  U.S.  272;  In  Re 
Missouri  Steamship  Company,  Chan.  Div.  Feb. 
28, 1888. 

Cf.  Alves  V.  Hodgson,  7  Dum.  &  East,  241 ;  Dewar 
V.  Span,  3  D.  &  E.  425 ;  Potter  v.  Brown,  5  East, 
124 ;  Hunter  v.  Potts,  4  D.  &  E.  182;  Burrows  v. 
Jemino,  2  Stra.  733 ;  Smith  v,  Buchanan,  1  East, 
6;  FoUiott  v.  Ogden,  1  H.  Bl.  123;  Wright  v. 
Nutt,  1  H.  BL  136. 

They  will  recognise,  for  example,  a  marriage  contract  e.g. 
valid  by  the  law  of  the  place  of  contract,  albeit  the^^^^^ 
ceremonial  followed  were  insufficient  for  a  marriage  in 
England,  even  though  the  contracting  parties  be  British 
subjects,  provided  that  the  contract  be  formed  on  the 
same  basis  as  marriages  throughout  Christendom,  and  be 
in  essence  "the  voluntary  union  for  life  of  one  man  and 
one  woman  to  the  exclusion  of  all  others." 

Dalrymple  v.  Dalrymple,  Dodson's  Report.  Lautour 
t;.  Teesdale,  2  Marsh.  243.  R.  v.  Inhabitants  of 
Brampton,  10  East,  282.  Hyde  v.  Hyde  and 
Woodmansee,  L.  R  1  Prob.  D.  130.  Warrender 
V.  Warrender,  2  Clark  and  Finelly,  488.  The 
Baralong  Marriage  Case,  Chan.  Div.  Feb.  18, 
1888.  Cf.  Brook  v.  Brook.  Brinkley  v.  The 
Att-General,  Prob.  Div.  Feb.  8, 1890  (where  on 
application  under  the  Legitimacy  Act  1858,  the 
marriage  of  a  British  subject  with  a  Japanese 
lady  in  accordance  with  Japanese  ceremonies  at 
a  registrary  office  in  Tokio  was  proved  and 
supported). 

They  have  enforced  foreign  contracts  for  the  execution  Smuggling 
of  purposes  illegal   according  to  English  law,  although   ^°  ^^  ** 
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legal  by  the  law  of  the  place  of  contract.  When,  for 
example,  a  foreigner  has  contracted  with  a  subject,  or 
even  a  subject  with  a  subject,  without  the  country  for  the 
supply  of  goods  to  be  run  into  England  in  fraud  of  the 
English  revenue  law,  the  vendor  himself  having  taken 
no  active  part  over  and  above  mere  knowledge  of  the 
intent  in  the  smuggling  transaction,  English  Courts  have 
supported  the  contract  against  the  vendee. 

Holman  v.  Johnson,  Cowp.  341 ;  Biggs  v.  Lawrence, 
3  Dum.  and  East,  454;  Clugas  v,  Penaluna,  4 
Durn.  and  East,  466 ;  Vandyck  v»  Hewitt, 
1  East,  96;  Waymell  v.  Bead,  5  Dum.  and 
East,  596. 

Slave-  English  judges  have  even  upheld  a  contract  for  the 

trading,     g^j^  ^f  ^  slave  made  within  a  state  where  slavery  is  a 

legal   institution,  although   slavery  is  abhorrent  to  the 

English  national  conscience,  and  slave  trading  is  in  an 

English  subject  piracy. 

Santos  V.  lUidge,  6  C.  B.  N.  S.  841  and  29  L  J.  C.  P. 
348. 

And  the  English  Court  of  Sang's  Bench  has  approved 
a  verdict  with  ruinous  damages  given  against  the  com- 
mander of  an  English  man-of-war  on  action  by  the  Spanish 
owner  of  a  captured  slaver,  in  days  when  Spain  had  not  yet 
entirely  discountenanced  the  hideous  traffic.  Said  Be8t,  J. 
"The  Statutes  which  have  been  referred  to,  speak  in  just 
"terms  of  indignation  of  the  horrible  traffic  in  human 
beings;  but  they  speak  only  in  the  name  of  the  British 
nation.  The  declaration  of  the  British  legislature,  that 
"  the  slave  trade  is  contrary  to  justice  and  humanity,  can- 
"  not  affect  the  subjects  of  other  countries,  or  prevent  them 
"  from  carrying  on  this  trade  out  of  the  limits  of  the  British 
"  dominions.  The  assertion  of  a  right  to  control  the  sub- 
"  jects  of  other  states  in  this  respect  would  be  inconsistent 
"  with  that  independence  which  we  acknowledge  that  every 
"  foreign  government  possesses.  If  a  ship  be  acting  con- 
"  trary  to  the  genei-al  law  of  nations,  she  is  thereby  subject 
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"  to  confiscation;  but  it  is  impossible  to  say  that  the  slave- 
"  trade  is  contrary  to  what  may  be  called  the  common  law 
of  nations.  It  was,  until  lately,  carried  on  by  all  the 
nations  of  Europe.  A  practice  so  sanctioned  can  only  be 
rendered  illegal  by  the  consent  of  all  the  powers.  Most 
of  the  states  of  Christendom  have  now  consented  to  the 
"abolition  of  the  slave-trade,  and  concurred  with  us  in 
"  declaring  it  to  be  unjust  and  inhuman.  The  subjects  of 
any  of  these  states  could  not,  I  think,  maintain  an  action 
in  the  courts  of  this  country  for  any  injury  happening 
to  them  in  the  prosecution  of  this  trade;  but  Spain  has 
reserved  to  herself  a  right  of  carr}dng  it  on  in  that  part 
of  the  world  where  this  transaction  occurred.  Her  sub- 
ejects  could  not  legally  be  interrupted  in  buying  slaves 
"  in  that  part  of  the  globe,  and  have  a  right  to  appeal 
"  to  the  justice  of  this  country  for  any  injury  sustained 
"  by  them  from  such  an  interruption. 

"  These  principles  are  confirmed  by  the  decisions  of  the 
Court  of  Admiralty,  and  also  by  a  judgment  of  Sir  Wil- 
liam Grant  pronounced  at  the  Cockpit.  The  cases  to 
which  I  allude  are,  the  Fortuna,  the  Donna  Marianna, 
and  the  Diana,  in  the  Admiralty  Court;  and  the  Admedie, 
before  the  Privy  Council.  These  cases  establish  this  rule, 
"  that  ships  which  belong  to  countries  that  have  prohibited 
"  the  slave-trade,  are  liable  to  capture  and  condemnation, 
"if  found  employed  in  such  trade;  but  that  the  subjects 
of  countries  which  permit  the  prosecution  of  this  trade, 
cannot  be  interrupted  while  carrying  it  on.  It  is  clear, 
from  these  authorities,  that  the  slave-trade  is  not  con- 
demned by  the  general  law  of  nations.  The  subjects  of 
"  Spain  have  only  to  look  to  the  municipal  laws  of  their 
own  country,  and  cannot  be  affected  by  any  laws  made 
by  our  government.'* 

Madrazo  t;.  Willcs,  3  Bam.  and  Aid.  353.  Dod.  Ad. 
Rep.  81,  91,  95.  Cf.  Le  Louis,  2  Dods.  210. 
The  Amedie,  1  Acton,  240.  The  Fortuna, 
1  Dods.  81.     The  Diana,  1  Dods.  95. 
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and  so  Let  it  be  that  Private  International  Law  is  "mere 

mU^tiio      comity:"  herein  it  enjoys  the  fate,  in  effect,  of  all  law;  and 
*'~*^.  ,     the  Comity  of  Nations  expresses  the  universal  sense  of 

pnnoiple     .  . 

ofTerri-  mter-state  obligation.  The  common  lawyer  ever  con- 
vM^ni^  servative  of  fiction,  whether  it  be  of  exterritoriality,  of  a 
kingdom  of  Spain  in  London  city,  or  of  vessels  which  ride 
and  lie  at  anchor  in  Parochi&  Sanctae  Mariae  de  Bow\ 
may  salve  his  conscience  with  the  faith  that  in  the  very 
yielding  to  the  foreign  rule  he  exercises  his  power  of 
independent  self-government':  his  yielding  none  the  less 
may  evidence  international  obligation:  he  yields  in  ac- 
cordance with  the  international  conscience  of  civilised 
state-members,  and  he  yields  to  a  single  broad  principle, 
the  principle  of  Territorial  Sovereignty,  Territorial  Sove- 
reignty  recognised  in  others  as  well  as  in  himself 

^  Ezton,  Maritime  Dieaeologie,  p.  53. 

'  Sir  W.  Soott  in  Dabymple  v.  Dalrymple,  Dods.  p.  6. 

'*  Being  entertained  in  an  English  Court,  it  (the  oanse)  mast  be  adju- 
dicated according  to  the  prinoipleB  of  English  law,  applicable  to  sach  a 
case.  But  the  only  principle  applicable  to  such  a  case  by  the  law  of 
England,  is,  that  the  validity  of  Miss  Gordon's  marriage  rights  mnst  be 
tried  by  reference  to  the  law  of  the  oonntry  where,  if  they  exist  at  aU, 
they  had  their  origin.  Having' furnished  this  principle,  the  law  of 
England  withdraws  altogether,  and  leaves  the  legal  question  to  the 
exclusive  judgment  of  the  law  of  Scotland.** 


CHAPTER  HI. 
Sketch  of  Interkational  Relations  before  QRonua 

The  Growth  of  Territorial  Sovereignty, 

Not  always  indeed  has  International  Law  been  capable  TenitorUl 
of  such  trite  description.    International  Law,  as  a  fact,  ty  U"**** 
being  the  embodiment  of  State  practice,  may  date  from  sw^l^  of 
the  birth-time   of  States,  or  from  the  time  when   each  times: 
State  became  aware  of  its  own  corporate  existence,  and 
prepared  to  accord  recognition  to  the  same  quality  in  the 
case  of  others. 

But  International  Law  as  matter  of  scientific  apprecia- 
tion, resting  upon  Territorial  Sovereignty,  dates  fix>m  the 
Peace  of  Westphalia,  1648. 

That  peace  set  the  final  seal  on  the  disintegration  of  its  com- 
the  World- Empire  at  once  of  Pope  and  Emperor,  andg^j^*' 
made  possible  the  complete  realisation  of  the  doctrine  of  ^ongs  to 
Grotius,  the  doctrine  of  the  Sovereignty  of  States.     The  irab^^° 
Peace  of  Westphalia  did  not  create  International  Law,  but  J"®^  *^ 
it  made  a  true  science  of  International  Law  realisable.         of  West- 

Amongst  the  peoples  of  antiquity  the  existence  of  a  1^3  ^ 
Law  of  Nations  might  have  been  possible  ere  the  rise  of  The  Law 
the  World-Empire  of  Rome  had  reduced  into  subjection  ^^^^or  to 
the  nations  of  the  earth.    But  from   the  days  of  the  the  Peace 
Caesars  to  the  Peace  of  Westphalia  a  World-Empire  not  phaiis! 
only  continued  in  theory,  but  also  to  some  small  degree  in 
practice.     From   1648   to   1806   the  shadow  of  the  old 
Empire  remained,  but  that  too  disappeared  before  the 
assumption  by  the  Corsican  Bonaparte  of  the  title  of  the 
Teuton  KarL 
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The  first  International  Law  was  Law  Universal,  rule 
of  conduct  observed  by  all  men,  by  men  as  men  acting  in 
accordance  with   the  dictates  of  certain  moral   feelings 
implanted  in  them  by  Nature  or  by  God.     The  Greek  in 
Ij     ,  times    most   remote    recognised    ret    iravrtov    avOpdmfov 

^  K »  xAi*^  vofufia]  the  Roman  even,  while  yet  he  bowed  to  a  king, 
^  bowed  also  to  the  sway  of  Jus  Gentium  which  was  Jus 

'^'^j  ^  '^  Naturale,  and  Eastern  despots  obeyed  the  same  all  per- 
vading law. 

International  Law  so  apprehended  was  rude  and 
primitive  enough.  It  might  in  its  earliest  stages  justify 
the  wildest  torture  of  Iroquois  or  of  Aztec,  of  Druid  or  of 
Moloch  priest;  it  could  crucify  the  invading  sovereigns  or 
insult  a  fallen  Hector. 

But  when,  beside  the  vague  and  fleeting  World  Law, 

the  law  of  all  humanity,  was  recognised  a  law  special  to 

certain  peoples,  when  the  distinction  was  drawn  between 

the  progressive  and  the  stationary,  between  civilisation 

and  barbarity,  when   the   Greek   noted   ra   vofiifjLa  r£v 

^^Xkrivfov,  apd  the  Roman  felt  the  ties  of  a  particular 

Jus  Fetiale  and  a   particular  Jus   Belli,   International 

Law  cast  off  its  swaddling  bands,  and  began  its  walk  on 

earth. 

Interna-  The  Greeks  followed  a  few  customary  observances  with 

among  Uie  regard  to  foreign  states,  and  the  broad  distinction  between 

Greeks.      Hellene  and  Barbarian'  may  be  regarded  as  marking  the 

knernd    recognition   of  a  common  interpolitical  bond  and  of  a 

the  Bar-    primitive  international  circle,  while  the  Sacred  Truce  of 

^j!^^*      Olympia  was  an  early  Truce  of  God'.    The  Hellenes,  like 

Sacred       their  neighbours^  and   like  most   half-civilised  peoples, 

"*^*       attached  high  sanctity  to  the  tie  of  hospitality,  and  the 

The  noble  institution  of  the  Xenia,  extended  from  the  mutual 

relations  of  private  individuals  to  the  public  reception  of 

"  Thuc.  I.  110. 
2  Ibid.  I.  3:  lb.  I.  118. 
8  Thirlwall,  i.  p.  441. 

'  TbemistocIeB  in  virtue  of  the  hearth- tie  was  received  and  protected 
by  his  enemy,  Admetus,  king  of  the  Molossians;  Thuc.  1. 136,  137. 


Xenia: 
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representatives  of  Statesi  was  a  prototype  of  the  consulates 
of  modem  times*. 

The  Amphiktiooic  Council,  which  has  been  by  some  The  Am- 
erected  into  a  board  of  international  arbitration  after  the 

model  of  the  Kantian  scheme,  was  in  reality  a  religious,   .4, .^ 

not  a  political^  assembly',  but  nevertheless  did  operate  as 
a  symbol  of  international  good  fellowship,  and  to  a  certain 
degree  as  an  active  international  agent.  An  Amphiktiony 
was  in  essentials  a  confederation  of  neighbouring  states 
for  the  protection  of  some  common  temple  and  its  worship, 
and  to  the  providing  of  that  protection  were  mainly 
directed  the  terms  of  the  Delphic  Amphiktionic  oath'. 
True  that  oath  went  on  to  prohibit  the  utter  destruction 
of  an  Amphiktionic  town,  and  the  cutting  off  of  the  water- 
supply  of  a  besieged  city;  but  this  early  attempt  at  a 
restraint  of  mutual  violence  was  more  necessary  than 
effectual.  When  the  Amphiktionic  league  of  Delphi  was 
active  in  lay  matters,  it  worked  rather  as  the  engine  of 
encroaching  Macedon  than  as  a  Court  of  equity. 

"A  review,"  says  Thirlwall,  "of  the  histoiy  of  the 
"council  shows  that  it  was  almost  powerless  for  good, 
"  except  perhaps  as  a  passive  instrument,  and  that  it  was 
"only  active  for  purposes  which  were  either  unimportant 
"or  pernicious.  In  the  great  national  struggles  it  lent 
"no  strength  to  the  common  cause;  but  it  now  and  then 
"threw  a  shade  of  sanctity  over  plans  of  ambition  and 
"  revenge.  It  sometimes  assumed  a  jurisdiction  uncertain 
"in  its  limits,  over  its  members;  but  it  seldom  had  the 
"power  of  executing  its  sentences,  and  commonly  cora- 
"  mitted  them  to  the  party  most  interested  in  exacting  the 
"  penalty.  Thus  it  punished  the  Dolopes  of  Scyrus  for 
"  piracy,  by  the  hands  of  the  Athenians  who  coveted  their 
"island.      But  its  most  legitimate  sphere  of  action  lay 

1  Thno.  1. 13 ;  lb.  ix.  29 :  Arnold's  Thucydidet,  i.  231  n. 

'  FreemtkUy  Fed,  Gov.:  Thao.  i.  112. 

*  The  Athenians,  having  fortified  the  temple  at  Beiinm,  were  held  by 
the  Bceotians  to  have  thereby  outraged  rd  ¥6fufia  tQw  *EXXi)vb>i»,  and  the 
restoration  of  their  slain  was  refused  until  ite  evacuation :  Thuc.  nr.  97. 
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"in  cases  where  the  honour  and  safety  of  the  Delphic 
sanctuary  were  concerned;  and  in  these  it  might  safely 
reckon  on  general  cooperation  from  all  the  Greeks." 

Thirlwall,  Vol.  I.  pp.  435—436. 

Greek  notions  of  international  right  were  never 
The  Greek  peculiarly  liberal.  The  Greek  coastmen  and  islanders, 
pira  s:     jjj,^   ^^^   ^^^^    Saxon   ancestors   and    the    Scandinavian 

Vikings,  at  first  regularly  practised  piracy  and  held  it  no 
disgraced  Hellenic  maritime  history  begins  with  Mare 
Clausum.  Minos,  the  first  lord  of  the  sea,  obtained  his 
title  to  supremacy  by  ridding  the  seas  of  pirates'.  The 
Greek  built  his  city  back  from  the  sea  as  some  prevention 
against  piratical  surprises*.  So  late  as  the  days  of 
Thucydides  the  Ozolian  Locrians,  the  ^Etolians,  and  the 
Acarnanians  habitually  plundered  and  raided  the  neigh- 
bouring lands,  while  the  Carians  and  Phoenicians  across 
the  ocean  were  practised  pirates\  Atalanta  was  fortified 
by  the  Athenians  in  431  B.C.  as  a  check  on  the  piracy  of 
the  Locrians. 

The  Am-  The  legatine  character  was  by  the  Greeks  commonly 
^''  respected,  and  the  slaughter  by  the  Athenians  and 
Spartans  of  the  envojrs  of  Persia  was  clearly  an  admitted 
breach  of  custom,  intended,  as  it  would  appear,  rather  to 
proclaim  in  the  clearest  &shion  the  character  of  the 
struggle  upon  which  the  culprits  were  prepared  to  enter, 
than  to  express  the  Greek  view  of  international  obligation. 
And  Xerxes,  at  all  events,  bowed  to  higher  law,  when, 
refusing  the  proflFered  retribution  of  the  Greeks,  he 
declined  to  transgress  "the  laws  of  all  mankind*." 

The  Even  in  the  midst  of  war  the  herald*  and  the  trophy^ 

Herald  •       •  • 

and  the     were  inviolate,  and  truces  were  fairly  observed.     But  the 
Trophy:     Greek  temper  too  often  got  the  better  of  rule.    For  the 

1  Thuc.  I.  6. 

3  Ibid.  I.  4:  lb.  i.  8:  of.  Herod.  1. 171.. 

9  Ibid.  I.  7. 

«  Ibid.  I.  6:  lb.  i.  8:  xi.  82. 

^  Herod,  vni.  136 :  cf .  Thuc  i.  67. 

<  Thao.  IL  12:  in.  24. 

7  Ibid.  X.  29;  i.  54;  x.  105;  n.  22;  xx.  79;  ii.  84. 
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citizen  soldier  life  had  no  value,  and  he  wreaked  his 
vengeance  in  frightful  fashion.  Pitiless  ravage  and  de- 
struction marked  his  path\  Private  individuals  belonging  Greek 
to  the  enemy  state  caught  in  the  field,  or  upon  the  seas, 
were  ruthlessly  slaughtered,  and  there  were  not  wanting 
instances  wherein  not  only  allies,  but  unarmed  neutrals, 
shared  the  &te  of  the  merchants  of  the  belligerent  city  in 
whose  company  they  were  found*.  No  mercy  could  be 
looked  for  by  the  defenders  of  a  stormed  city\  and  even  a 
capitulation  might  purchase  for  the  women  and  children, 
and  the  stranger  but  the  poor  privilege  of  slavery^ 
Prisoners  of  Hellenic  race  were-  slaughtered  in  cold  blood*, 
and  the  £ftte  of  the  survivors  of  the  hapless  Platae*,  sons 
of  the  men  whose  appearance  on  the  field  at  Marathon 
had  roused  to  wildest  enthusiasm  the  heart  of  Hellenic 
patriotism,  was  but  another  instance  of  the  spirit  which 
guided  the  conquerors  of  Melos',  and  narrowly  failed  of 
moving  the  conquerors  of  M3rtilene*;  which  signed  the 
death  warrant  of  Nikias  and  the  poor  remnant  of  the  great 
Sicilian  expedition.  Even  Solon,  like  Belisarius  in  later 
days,  could  poison  the  water  supply  of  a  besieged  city*, 
and  an  Athenian  captain  could  lead  a  troop  of  barbarous 
Thracians  to  the  massacre  of  every  soul  in  a  defenceless 
and  peaceful  country  town'*. 

In  ancient  Rome  in  the  days  of  World-Sovereignty  Interna- 
there  could  hardly  be  an  international  law  being  a  law  |^'||^ong  tlM 
regulating  the  relations  of  independent  nations :   there  Romans, 
might,  however,  have  been  such  a  law  before  the  time 
when  there  was  but  one  people  in  the  Roman  World, 
when  that  World  through  its  length  and  breadth  observed      ^-^ ' 
the  Pax  Romana,  a  peace  unbroken  save  in  the  far  east  by 
the  restless  Parthian,  and  in  the  far  north  by  the  wild 
bands  of  the  Teuton '\ 

^  Thuc.  1. 114;  n.  19;  ii.  33;  ii.  25;  n.  81 ;  n.  47;  n.  66;  in.  7. 

>  Ibid.  I.  67:  lb.  m.  82.  '  Ibid.  ii.  68:  lb.  iv.  67. 

«  Ibid.  1.  29.  •  Ibid.  i.  80 ;  n.  5. 

•  Ibid.  m.  68.  ^  Ibid.  v.  116. 

»  Ibid.  nx.  86—60.  •  ThirL  i.  487. 

10  Thuc.  vu.  ^^  Kent,  Int,  L.  ed.  Abdy,  p.  16* 
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And,  in  fact,  the  Romans  did  at  all  times  recognise 

certain  institutions  and  customs  which  might  be  regarded 

as  international. 

The  Jus  The  Roman  Jus  Gentium*,  thoucfh  it  trenched  upon, 

Gentium :  .  -it  -it  r\      % 

^was  not  coextensive  with,  International  Law.     On  the  one 

hand,  it  included  rules  which  had  no  international  opera- 
tion, whilst,  on  the  other,  it  excluded  rules  which  were  at 
once  recognised  in  Rome,  and  were  truly  international. 
Jus  Gentium  was  not  law  international,  but  law  universal : 
the  foundation  of  the  system  was  community  of  observance 
by  men  of  whatsoever  nationality,  by  men  as  men,  not  by 
men  as  members  of  different  bodies  politic. 

The  Greek  teacher  explained  this  common  observance, 
if  the  Roman  himself  had  not  already  conceived  of  some 
such  ascription,  as  the  setting  forth  of  a  certain  Jus  Natu- 
rale  or  i^vaiKov  SUcuov,  a  law  which  Nature  herself  had 
implanted  in  man,  immutable  and  unchangeable,  exact 
justice,  self-evident  to  man  exercising  the  right  reason  or 
the  moral  faculty  with  which  he  is  naturally  endowed*. 
But,  whatever  may  have  been  the  origin  of  the  Jus 
Gentium,  whether  as  an  abstractum  of  the  laws  common 
to  the  nations  of  the  Roman  world  made  by  Roman 
magistrates  for,  and  applied  to,  the  disputes  in  which 
foreigners  were  engaged  at  Rome*,  or  whether  it  was  in 
the  outset  a  Roman  Equity,  its  root  basis  was  not  even- 
handed  Justice,  but  the  actual  practice  of  mankind.  The 
Roman  lawyer  confessed  that  Slavery  was  in  accordance 
with  Jus  Gentium,  though  contrary  to  Jus  Naturale* ;  and 
the  Roman  historian  Sallust  recognises  the  same  distinc- 
tion, when,  speaking  of  the  desire  of  the  Roman  people  to 
bring  to  justice  Bomilcar,  the  Numidian  chieftain,  who, 
whilst  in  attendance  on  his  master  Jugurtha  at  Rome, 
and  doubtless  by  his  instigation,  caused  the  assassination 
of  the  Roman  prot^gd  and  rival  pretender  Massiva,  he 

1  Maine,  A,  L,  oh.  iii. ;  Clark,  Pract.  Jur,  ch.  xiii.;  AoBtin,  Jur,  Leot. 
xzxi. 

3  G.  Dig.  1. 1.  9.  '  Maine,  i.  L.  p.  49. 

«  Just.  J.  8.  2  and  8. 
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declares  "  Fit  reus  magis  ex  aequo  bonoque  quam  ex  jure 
"gentium'." 

The  Romans  recognised  certain  customary  rules  with  Jqb 
regard  to  the  declaration  of  war,  the  making  of  peace,  the 
framing  of  treaties,  and  the  protection  of  ambassadors. 
But  these  rules  were  not  referred  to  the  Jus  Qentium, 
but  constituted  a  special  system,  the  Jus  Fetiale,  the 
guardianship  of  which  was  committed  to  a  special  body  of 
officials,  the  College  of  Fetials.  The  Fetials  were  the 
Heralds  of  the  Roman  people,  and,  though  their  science 
may  have  been  essentially  Roman,  their  very  existence 
evidenced  Roman  recognition  of  international  obligation, 
and  their  duties  were  purely  international". 

The  Romans,  again,  recognised  certain  customary  rules  Jas  BellL 
in  the  carrying  on  of  war,  a  certain  Jus  Belli*.  But  in  ^ 
practice  they  showed  but  small  sign  of  the  sway  of  any 
ameliorating  influence.  Their  war-waging  was  cruel  and 
treacherous  to  the  last  degree.  The  phrase  "Punica 
Fides "  little  became  the  lips  of  the  men  of  the  Caudino 
Forks^  or  the  Numantian  War ;  and  the  aristocratic  Sulla 
and  the  millionaire  Crajssus  might  dispute  with  a  Cumber- 
land the  title  of  "  Butcher."  The  men  who  sacked  Agri- 
gentum  and  Syracuse,  who  slew  noble  prisoners  even  of 
Italian  race  by  thousands  in  Roman  theatres,  whose  cap- 
tives were  happy  to  escape  by  lifelong  slavery  the  horrors 
of  mutual  slaughter  in  the  arena,  had  small  claim  to  be 
regarded  as  peculiarly  inspired  with  the  spirit  of  humanity, 
and  exponents  of  a  specially  notable  international  law. 
«  «  «  »  • 

During  the  Middle  Ages  international  practice  was  Intema- 
still  rude  and  unformed.    A  few  attempts  to  introduce  Ji^Sie^*^ 
something  like  the  reign  of  law,  order  and  justice,  were  Middle 
indeed  made  from  time  to  time  during  the  Dark  Ages :  a    ^^* 
few  divinely-provided  agencies  were  at  work  even  at  the    ^  ' 

1  Sallast,  Jug,  35;  of.  Sail.  Jug.  22. 

',  Kent,  Int  Law,  ed.  Abdy,  ohap.  i.  p.  15  Beqq. 

s  Sallast,  Jug,  c.  91;  Kent,  pp.  23,  24. 

*  Livy,  Lib.  ix. 
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darkest  hour,  striving  with  their  dim  rushlights  to  dispel 
the  general  gloom,  and  herald  the  coming  day.  But, 
despite  them  all,  international  relations  were  down  to  the 
16th  century  characterised  by  the  rudest  and  most  unre- 
strained demeanour. 
Mvate  Private  War  was  an  almost  necessary  incident  of  the 

yeraal:  a  all-prevailing  feudal  regime  which  rose  on  the  ruins  of  the 
Soident  f  ^^^  Empire.  And  so  long  as  Private  War  remained 
Feudal-^AHirestrained,  there  was  small  hope  for  the  wider  intema- 
**™*  tional  practice.    And,  indeed,  the  ground  plan  of  interna- 

tional law,  the  group  of  nations,  was  almost  non-existent 
The  World  On  the  one  hand,  the  Emperor  claimed  superiority  over 
'  the  civilised  world ;  on  the  other,  each  separate  kingdom 
was  little  more  than  a  conglomeration  of  "imperia  in 
imperio."  The  Feudal  System  was  in  fiewst  a  Confedera- 
tion. The  Emperor  might  advance  his  claim  to  a  world 
obedience,  and  men  might  from  time  to  time  find  it  their 
interest  to  grant  some  small  recognition  to  his  claim ;  but, 
at  the  same  time,  a  King  of  France,  or  a  King  of  Italy, 
was  confronted  by  a  body  of  nominal  vassals  whose  power 
individually  often  rivalled,  sometimes  exceeded,  his  own. 
A  King  of  France  was  de  facto  forced  to  maintain  himself 
by  the  support  of  a  Duke  of  Normandy,  and  a  Mortemer 
or  a  Varaville  might  teach  barons  and  suzerains  alike  to 
beware  of  a  William  the  Bastard. 

And  even  the  assuming  Emperor  found  himself  in 
his  own  Germany  scarce  more  than  the  head  of  a  loose 
confederation  of  powerful  princes,  and  Frederick  Barba- 
T^&a,  was  thwarted  and  defied  by  Henry  the  Lion.    No 
and  th^^x^real  advance  could  be  made  until  Private  War  was  re- 
Church,     strained  within  bounds.    And  here  the  Catholic  Church 
^'did  a  great  and  noble  work.    For  black  and  evident  as 
may  have  been,  and  were,  the  faults  of  individual  Church- 
men, and  great  the  sins  chargeable  to  the  account  of  high 
ecclesiastics,  and  even  of  the  Holy  Pontiff  himself,  sins  of 
commission  and  omission,  ambition  incompatible  with  the 
character  of  disciples  of  the  lowly  Jesus  and  successors  of 
the  Galilaean  fisherman,  partiality  and  gross  self-seeking. 
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which  not  merely  forgot  the  spiritual  in  the  woridly,  but 
set  at  nought  the  plainest  dictates  of  morality  and  justice,    \ 
these  failings  of  the  preachers  of  the  gospel  of  peace  must    ) 
not  blind  us  to  the  vast  importance  to  the  world  at  large 
of  the  preaching  of  mighty  truths^  though  byjmperfect 
agent&     The  conception  of  the  Unity  of  the   Church  The  Unity 
could  not  but  produce  a  lasting  influence,  despite  the  churoh. 
struggle  of  Papacy  and  Empire  whereby  that  conception 
was  sought  to  be  realised.     Nor  could  the  proclamation  of 
the  blessedness  of  peace  be  wholly  robbed  of  its  efficacy  by 
the  exploits  of  such   exponents  of  the  practice   of  the 
Church  Militant  us  an  Odo  of  Bayeux,  or  a  Julius  II. 
And  much  could  be  pardoned  in  priests  who  secured  the 
observance  of  a  Treuga  Dei,  or  Peace  of  God,  although 
individual  popes  were  skilful  leaders  of  men,  and  indi- 
vidual bishops  were    proficient  at  the  dashing  out  of 
brains. 

Beginning  with  a  few  bishops  in  a  particular  locality.  The  Trace 
the  system  of  the  Truce  of  God  became  universal,  whilst  ^1141  ^j,^ 
in  see  after  see  the  prelate  wielded  his  spiritual  weapons  (^^^^ a'*) 
for  the  suppression  of  war  and  feud*. 

And  a  yet  mightier  work  the  Church  wrought  for  / 
mankind  when  she  hurled  united  Christendom  against  the 
Saracen*.  The  motive  actuating  an  Urban  II.  might  be  The 
by  no  means  disinterested,  might  be  the  clearing  of  a  new 
path  to  universal  empire  by  turning  to  good  account  the 
enthusiasm  aroused  by  a  Peter  the  Hermit,  and  confound- 
ing the  crosier  of  Rome  with  the  Cross  of  the  Crusade. 
But  however  diverse  might  be  the  inducements  swaying 
the  parties  to  the  movement, — inducements,  according  to 
the  individual,  low  and  unworthy,  or  visionary  and  useless, 
— although  the  Pope  might  be  moved  by  self-interest,  the 
King  by  King-crait,  the  Knight  by  the  sheer  love  of 
fighting,  the  desire  for  glory,  or  the  desire  to  wipe  out  the 
stain  of  a  crime,  whilst  the  great  mass  of  the  common 
herd  were  impelled  by  blind  enthusiasm,  or  the  desire  to 

*  Cf.  Howell,  Syn,  Canonum,     Canonest  p.  9,  pp.  38 — 36. 
3  Presoott  and  BobertBon's  Charles  V,  section  1. 
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expiate  a  life  of  sin,  with  here  and  there  a  Qod&ey  of 
Bouillon,  and  here  and  there  a  Louis  the  Saint,  pure 
hearted  heroes  who  accepted  in  simple  faith  the  Divine 
Call  (Deu  le  volt !)  to  the  war  for  the  Truth,  the  defence 
of  the  Pilgrim  and  the  Holy  Sepulchre;  although,  too,  the 
practical  outcome  in  the  Ekust  itself  was  in  no  way  pro- 
portionate to  the  exhausting  expenditure  of  energy,  of 
I  blood  and  of  treasure ;  yet  the  direct  gains  to  Europe  and 
^'  '   European  civilisation  were  more  than  equal  to  the  cost, 
^   imipense  and  all-profitable. 

^^'''  The  Crusades  wrought  a  social  revolution.  While  the 
cnisading  baron  wasted  his  strength  and  his  substance  in 
distant  lands,  the  burghers  of  his  domain  were  enabled,  by 
taking  advantage  of  his  necessities,  to  purchase  trading 
privileges,  and,  doubtless,  some  serfe  to  buy  their  freedom. 
And  the  clergy  reaped  a  new  and  rich  harvest  by  their 
advocacy  of  the  great  cause.  For  was  not  the  Cause  of 
God  the  Cause  of  his  Church,  the  cause  to  which  monk 
and  secular  alike  urged  on  the  layman  who  came  under 
his  influence  ?  And,  while  in  the  preaching  the  influence 
itself  extended,  the  monarch  or  baron,  from  whom  the 
vow  of  the  crusade  had  once  been  extracted,  knew  no 
peace  until  either  he  had  performed  it,  or  purchased  an 
indulgence  from  the  preacher.  The  crusading  vow  became 
a  penance,  a  new  engine  in  the  hands  of  the  cleric,  fatal 
even  to  a  Frederick  II. 
their  in-  The  Crusades,  if  they  did  not  create,  extended  and 

Ch^°1uT  °  S'^^fi®^  *^®  institution  of  Chivalry.  The  German  youth 
in  the  days  of  old  had  been,  on  coming  to  man's  estate, 
solemnly  endued  with  spear  and  shield  in  the  presence  of 
the  assembled  host:  now  the  ceremony  of  knighthood 
raised  the  aspirant  to  warriors  fame  to  membership  of  an 
order  independent  of  birth  and  country,  sworn  to  the 
honour  of  woman,  and  the  protection  of  the  distressed 
The  vows  of  knighthood  could  not  but  react  upon  the 
manner  of  warfare.  The  code  of  Honour,  the  watchword 
of  Chivalry,  approved  the  formal  defiance  of  the  foe  prepa- 
ratory to  attack,  and  dictated  the  employment  of  only 
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knightly  methods  of  combat:  it  protected  the  herald, 
sanctified  the  pledged  word,  and  in  some  sort  alleviated 
the  horror  of  war.  But  that  code  laid  down  the  law  for  Cruelty  of 
equals  only,  and  the  rascal  rout,  the  man-at-arms,  the  Wftrfare. 
archer,  and  the  common  footman,  met  with  small  kindness 
in  the  time  of  defeat,  while  the  peasant  and  the  towns- 
man were  ridden  down  without  mercy.  The  history  which 
tells  of  Coeur  de  lion  and  the  Saracen  prisoners  at  Acre, 
of  Barbarossa  at  Crema,  and  Frederick  II.  at  Brescia,  of 
Edward  III.  at  Calais,  and  of  Henry  V.  at  Harfleur,  of 
Charles  of  Burgundy  at  Nesle',  and  Nancy*,  and  of  the 
Black  Prince  at  Limoges,  the  history  of  almost  every  pro- 
longed siege,  reveals  with  abundant  clearness  how  little 
Chivalry  sufficed,  even  in  its  brightest  ornaments,  to 
restrain  the  storms  of  passion,  and  expel  the  lust  of 
cruelty*.  * 

The  Crusades  gave  rise  to  new  military  orders.  Knights 
Templars,  Knights  of  St  John,  Teutonic  Knights,  and 
Knights  of  the  Sword,  various  in  origin,  various  in  aim 
and  various  in  fate,  but  all  Knights  of  the  Cross,  and 
preparing  the  way  for  brotherhoods  of  charity,  for  the 
hospital  and  the  lazarhouse. 

New  paths  were  opened  to  commerce;  and  the  cities  of  Effect 
Italy,  Genoa,  Florence,  Pisa,  Venice,  and  the  rest,  through  cnifiades 
which  flowed  the  tide  of  the  movement  eastward,  spran?  ^^ 

*^     .  °  Commerce 

suddenly  to  greatness.  Nor  was  the  new  commercial  and  Com- 
activity  confined  to  the  South.  The  Hanseatic  League,  ™®^^ 
commencing  with  the  union  about  1260  A.D.  of  certain 
Baltic  towns,  extended  to  no  fewer  than  ninety  cities,  and 
established  trading  posts  throughout  the  entire  North; 
while  the  League  of  the  Rhine  (cir.  1250)  and  the  Swabian 
League  (1376  A.D.)  linked  the  Baltic  Confederacy  with 
the  Mediterranean  traders*.  Freedom  was  in  the  air, 
freedom  through  federation:  federation  which  worked  its 

*  Philip  de  Commines,  p.  95. 
»  Ibid.  pp.  160, 167. 

'  Ibid.  p.  C9,  and  p.  40;  Cf.  Hallam,  3f.  A,  Chap.  ix.  Part  n. 

*  Cf.  Ibid.  n.  p.  8S8. 
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noblest  exploit  when  it  bound  together  the  mountaineers 
of  the  Swiss  marchlands.  Drawing  together  first  in  1291, 
the  confederates  vindicated  the  independence  won  at 
Morgarten  (1315  A.D.),  now  against  the  Austrian  at  Sem- 
pach  (1386  A.D.),  now  against  Charles  of  Burgundy  at 
Granson,  and  Morat,  and  Nancy  (1476 — 1477  A.D.). 

And,  meanwhile,  the  liberty  which  throbbed  in  every 

beat  of  the  mainland  heart,  breathed  betimes  in  the  free 

air  of  the  wide  sea,  and  the  maritime  Codes  of  Oleron,  of 

Wisbuy*,  and  the  Consolato  del  Mare  marked  the  growing 

importance  of  the  ocean  track  of  trade,  and  formed  the 

Rhodian  Law  of  the  Middle  Ages'. 

Saraoenio         New  ideas,  again,  were  imparted   by  communication 

tion."*      ^^^  ^^®  infidel  himself;  for,  infidel  though  he  was,  the 

Saracen  yet  possessed  a  store  of  peculiar  learning,  and  a 

peculiar  civilisation,  far  in  advance  of  that  of  the  Christian 

West.     The  Crusader  might  even  learn  from  the  Saracen 

a  lesson  in  mercy.     Touran-Shah,  indeed,  the  last  of  the 

Eyoubite  sultans  of  Egypt,  put  to  death  large  numbers  of 

French   prisoners  (1249 — 50   A.D.),  but    his  fierce    and 

arbitrary  temper  led  to  his  speedy  murder  at  the  hands 

of  his  own  Mamelukes'.     And,  whilst   his  conduct   had 

some  show  of  justification  in  the  immense  numbers  of  the 

captives,  it  was  altogether  exceptional  in  Saracen  practice, 

which,  though   it   enslaved,  otherwise   treated   Christian 

prisoners  with  comparative  leniency,  and  freely  admitted 

ransom*. 

Growth  of       The  Crusades  taught  the  unity  of  Christendom :  yet 

National^  ™<^re,  they  taught  the  unity  of  nations.     When  French 

Unity  as    and  German  baron  journeyed  in  company  to  the  Crusade, 

of  the        ^^^y  entered  not  merely  upon  a  contest  with  the  Saracen, 

Grnsades.  |jy|j  upon  a  mutual  rivalry :  a  rivalry  which  showed  itself 

in  the  extolling  by  each  of  the  power  and  majesty  of  his 

own  sovereign,  Conrad  III.  or  Louis  VIL,  the  symbol  of 

1  Lea   U$  et  Coiitumet  de  la  Mer,  Boaen,  1671:  Godolphin,  A  dm. 
Jurisdiction, 

>  Hallam,  M,  A,  Chap.  iz.  Part  n.  ii.  896. 

'  Chronicles  of  the  Crwadet, 

«  Cf.  HaUam,  M.  A,  Chap.  n.  Part  n.  pp.  462— S. 
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his  race.    The  lesson  spread  to  the  people  at  home ;  and 
Kings  to  whom   the  Crusades  had  brought  new  honour 
found  it  so  much   the  easier  to  overcome  the  strictly 
defended  independence  of  vassal  barons.     Feudal  power  Feadal 
was  in  its  essence  territorial.    The  lord  was  lord  of  his  SoSoT' 
castle,  and  within  the  limits  of  his  own  domain :  and  his 
vassals  owed  him  service  in  respect  of  landholding.     So 
therefore,  when  the  various  barons  bowed  their  heads  to 
the  central  power,  the  sovereignty  which  resulted  was  not, 
as  it  had  been  in  the  old  days,  personal,  the  kingship  of  Temtorua 
the  race,  but  territorial,  the  kingship  of  the  kingdom.  w ImoiS^' 

In  the  Reformation  days  men  reaped  in  the  political  oom^  of 
field  the  harvest  of  the  Crusading  seed-time.  ism. 

Hemmed  in  and  thwarted  on  every  side,  Monarchy  had  Political 
caught  at  any  chance  prop  capable  of  lending  it  support :  ^  R^for. 
it  had  won  over  the  lawyer  by  favour  and  promotion,  and  mation. 
by  his  love  of  the  imperial  principles  of  the  Roman 
Civilians,  until  the  royal  Courts,  the  royal  Parliaments, 
and  the  royal  law  became  a  power  in  the  land,  and  things 
to  charm  by:  it  had  allied  itself  with  the  burgher  against 
the  baron  by  the  grant  of  privilege  and  charter,  hanshus 
and  market-toll,  and  balanced  the  wealth  of  the  trader 
against  the  wealth  wrung  from  the  free  tenant  or  the  serf: 
it  had  been  fain  to  constitute  itself  the  advocate  and 
protector  of  the  Church,  to  strike  for  Christianity  against 
the  Moor  and  the  Albigensian,  and  for  morality  against 
English  John:  it  had  watched  quietly  and  astutely  to 
profit  by  the  penury  of  a  Robert  of  Normandy,  or  the 
rashness  of  a  Charles  the  Bold :  it  had  matched  with  the 
heiress  of  broad  domains,  Eleanor  of  Poitou  or  Breton 
Anne,  Burgundian  Mary  or  Isabella  of  Castile :  it  had 
studied  economy,  and  saved  money,  and  therewith  bought 
a  train  of  artillery,  or  taken  into  pay  a  Free  Company,  or 
a  Company  of  Ordonnance :  and  then  it  had  assumed  a 
bold  tone,  it  had  introduced  a  Star  Chamber,  and  a 
Statute  of  Liveries,  it  had  fined  and  attainted,  escheated 
and  judicially  murdered:  and  it  had  gone  on  and  prospered. 
And  in  the  sixteenth  century  it  might  raise  the  paean. 
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The  for  the  scale   had   finally  turned,  and  gone  down,  and 

ofZ^     Monarchy  had  triumphed  over  Feudalism. 
Central  The  shadow  of  the  Empire  meanwhile  remained,  but 

ment  orer  ^^  wasted  itself  in  a  struggle  against  the  rival  claims  of 
Fendal-      ^^^  Papacy,  until  at  length  the  Emperor  sank  back  into 
£^  ^jf    a  mere  German  Suzerain  Prince  indebted  for  his  de  facto 
the  Holy    force  to  his  ancestral  dominions ;  while  the  Pope  was  de- 
Empiie,     graded  to  an  intriguing  Italian  potentate,  whose  exorbitant 
and  of  the  temporal  claims,  veiled  under  a  spiritual  disguise,  were 
repelled  in  more  than  one  quarter  of  the  Christian  world. 
The  imperial  throne  of  Karl  and  Otto,  the  throne  of  the 
Hohenstaufen,  became   the  heritage   of  the   Habsburgs, 
dukes  of  the  Austrian  marchland:    Quelf  and  Ghibelin 
denominated  Italian  political  parties ;   and  good  men  be- 
lieved  that   they  might  yet   be  Christians  even  though 
they  denied  the  spiritual  claims  of  an  Alexander  Borgia. 
And  when,  at  length,  the  spirit  which  had  burned   in 
Wiclif,  and  Hus,  and  Savonarola,  blazed  out  anew  at  the 
call  of  Luther  in   the  Reformation  movement,  and  the 
Emperor  allied  himself  with  the  Pope  to  crush  the  rising 
revolt,  the  success  of  that  movement  was  fatal  to  both, 
and    territorial    sovereignty   declared    itself   in    all    its 
nakedness, 
state  of  ^^  ^he  fifteenth  century  Europe  awoke  from  a  long 

^^iBth°  sl^^^r*  *^d  shook  off  the  glamour  of  the  Middle  Ages  : 
and  16th  the  Middle  Ages  with  their  outward  pomp  and  grandeur, 
Centanes:  i^^j^j^  corruption  and  misery,  their  external  chivalry  and 
The  Be-  gallantry,  internal  cruelty  and  oppression.  Men  had  lived 
uaiBsanoe  ^  ^^j.  ^j^j  jj^ .  ^^^  ^j^^y  ^^^^  more,  as  in  old  time,  lived 

to  learn.  The  spirit  of  enquiry  was  abroad.  While 
1492.  Copernicus  taught  men  the  secrets  of  the  universe, 
Columbus  gave  them  a  New  World,  and  Vasco  di  Gama 
opened  up  a  new  way  round  the  Cape  to  the  treasure 
1453.  house  of  the  East.  The  fall  of  Constantinople  sent  forth 
over  the  West  little  groups  of  Greek  exiles,  who,  received 
and  welcomed  by  the  Medici,  became  for  Europe  mes- 
sengers from  the  world  of  ancient  lettera  The  invention 
of  printing  spread  the  New  Learning  with  unexampled 
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speed      Greece  crossed   the    Alps,  and  found   a  home 
even  in  English  Oxford.    The  New  Learning  paved  the  pavM  the 
way  for  the  Reformation.     Men  cast  off  the  fetters  ot^^^^^, 
the   Schoolmen,  and,  so   doing,  loosed   the  links  which  nmtion. 
bound  them  to  Rome.     The  Church,  with  strange  lack  of 
insight,  threw  herself  into  opposition  to  the  Humanists, 
at  a  time  when  the  Monastic  Orders  had  ceased  to  be 
teachers  of  the  people,  and  had  sunk  into  sloth  and  sen- 
suality, and  the  prelate  was  a  Prince-bishop.     From  the 
ranks  of  the  Grecians  the  Reformer  appeared;  Reuchlin 
sowed,  Erasmus  watered,  Luther,  in  the  fulness  of  time, 
went  forth  to  the  harvest. 

When  Luther  first  appeared,  and  nailed  his  famous  The  Befor- 
propositions  to  the  old  Kirk-door  of  Wittenburg,   the  ^as  essen. 
Emperor  thought  to  see  in  him  a  new  pawn  in  the  old  *^^y  • 
game  of  the  Empire  against  the  Papacy.     But,  when  it  move- 
became  clear  that  there  was  more  involved  in  Luther's  ™®°*' 
teaching  than  academic  theses,  that  Luther  was  not  to  be 
the  puppet  of  a  political  party,  but  the  preacher  of  a 
purer  faith,  then  Charles  V.  stood  aside  from  his  cause, 
and  the  friends  of  the  prisoner  of  the  Wartburg  recalled 
the  days  of  Hus,  and  the  plighted  word  of  Sigismund. 
But,  while  the  Emperor  hung  back,  the  people  gathered 
round  the  Champion  of  Reform,  and  even  leading  German 
princes  were  found  to  lend  him   countenance  and  pro- 
tection.    The  Movement  advanced,  and  the  gulf  between 
the  Emperor  and  the  Reformers  grew  wider  day  by  day. 
The  Peasants'  Revolt,  vigorously  condemned  though  it  was      1625. 
by  Luther,  lent  a  handle  to  his  enemies,  and  the  premature 
movement  of  knights-errant  like  XJlrich  von  Hiitten  and 
Franz  von  Sickengen  did  new  injury  to  the  Cause.  saril/Sok 

Steadily,   however,   the   Truth   gained  ground.     The  °^'  ^  *^® 
Schmalkaldic  Union  followed  after  the  Diet  of  Spires;  and  poUtical 
it  became  clear  that,  in  no  long  period,  the  Reformers,  if  °^*J^*®'' 
they  would  secure  their  liberty,  must  be  prepared  to  come  D.  of 
to  blows  with  their  imperial  ruler.    The  Princes  hesitated  isST* 
and  doubted ;  and  the  fate  of  Zwingli  might  by  some  be  B.  of 
accepted  as  an  omen.  I63i*^' 
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But  the  Battle  of  Muhlberg  (1547)  rang  the  death- 
knell  of  all  hopes  of  a  pacific  termination  of  differences ; 
and,  for  the  moment,  Charles  was  master  of  the  situation : 
the  leaders  of  the  Protestant  party  were  his  prisoners,  and 
to  him  seemed  to  fall  the  dictating  of  the  terms  of  peace. 
1552.  But  Maurice  of  Saxony,  cool-headed  and  scheming,  was 

biding  his  time,  and,  when  at  last  he  threw  off  the  mask, 
and  the  Emperor  fled  for  his  life  through  the  Innspriick 
pass,  the  Treaty  of  Passau  proclaimed  to   Europe  the 
triumph  of  the  Lutheran  cause.     The  united  force  of  a 
proud  and  powerful  Papacy,  and  an  Empire  directed  by 
the  most  sagacious  and  successful  of  rulers,  had  failed 
before  the  resistance  of  the  Protestant  princes.  The  Peace 
1565.      of  Augsburg  confirmed  the  verdict.     The  great  Charles 
Protest-     himself  was  compelled  unwillingly  to  jdeld  the  toleration 
i°di*M"  w^i^^  ^®  ^^  80   long  refused,  and  Protestant  Indivi- 
alism.       dualism  stood  free  and  fetterless  in  the  face  of  Central 

Authority. 

Xhe  Yet  the  Peace  of  Augsburg,  promising,  as  it  did,  to 

Y^*?w    ^®*^^®  ^^^  religious  contest,  was  in  fiact  no  peace,  but  a 

was  in  one  mere  pacification :   intended  to   heal  all  wounds,  it   left 

BtruffSe     intended  one  gaping  sore,  and  round  the   Ecclesiastical 

of  Indi-      Reservation  grew  the  dispute  which  was  for  thirty  long 

gainst      years  to  deluge  the  fair  fields  of  Germany  in  blood,  to 

?°wtv  ^^^   ^^^    plains   the   mustering    grounds    of    trooping 

1618—  *  ravening  armies,  drawn  of  the  dregs  and  the  flower  of 

1648.      the  peoples  of  Europe. 

The  pre-  Those  sixty -three  years  between  1555  and  1618  were 

f *^th°°    but  years  of  preparation,  years  wherein  the  nations  were 

struggle:    consolidating  and  centralising,  girding  up  the  loins  for  the 

grim   days  of  reaping,  when  the  shock  of  the  ingoing 

should  shake  Europe  from  Stockholm  to  Madrid. 

England,  The  whole  North  was  astir.   Elizabeth  of  England  died, 

1603.      gj^^  James  Stuart  of  Scotland  was  called  to  the  throne  of 

the  Southern  Kingdom.     His  accession  marks  an  epoch. 

During  the  long  reign  of  Elizabeth  a  change,  gradual 

indeed,  but  all  the  more  sure,  had  overspread  the  island 

realm.     So  long  as  the  Virgin  Queen  held  the  sceptre, 
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men  hardly  recognised  the  change;  but,  when  she  lay 
upon  her  death-bed,  and  in  the  few  next  preceding  years, 
when  Englishmen  were  looking  anxiously  forward  and 
around  for  a  successor  to  the  Crown,  men  felt  that  old 
things  were  passing  away,  that  the  sole  link  which  bound 
the  England  of  the  day  to  the  "Merrie  Euglaunde"  of  the 
years  gone  by  would  be  dissolved,  when  Elizabeth  was 
borne  to  her  rest.  The  light-hearted  children  of  the 
Renaissance,  the  Surreys,  the  Wyatts  and  the  Spensers, 
who  had  sung  and  preened  themselves  in  the  sunshine  of 
the  Tudor  Courts,  disappeared  with  the  last  Tudor 
sovereign,  and  sober  "Prynnes,  Kms  and  Bens"  took  up 
their  places  everywhere,  in  Church,  and  Closet,  and  Camp. 

England  was  proud  and  triumphant.  The  stormy  15S8. 
waves  of  the  Orkneys  and  the  Irish  West  covered  the 
fury  of  the  foes  of  her  Protestantism,  and  out  of  the  wreck 
of  the  Armada  was  reared  the  greatness  of  the  intrepid 
islanders,  the  greatness  of  leaders  of  the  vanguard  of  the 
New  Faith. 

The  abdication  of  Charles  V.had  divided  the  dominions  Oermany, 
of  the  great  emperor  between  two  branches  of  his  house,     ^^^' 
and,  for  the  moment,  the  character  of  his  successors,  Spanish 
and  German,  seemed  to  promise  a  divided  policy.     While 
the  Reformers  looked  with  no  dread  to  the  accession  of 
the  mild  and  just  Ferdinand,  they  saw  with  apprehension  Ferdinand 
that  in  Philip  II.  was  bom  again,  and  intensified,  all  the  islf^^"" 
ancient  intolerance  of  the  House  of  Aragon.     In  Spain  Spain, 
the  Inquisitors  passed  on  their  iron  way,  the  dread  of  the  ^^slc^' 
trembling  nation,  and  in  the  flames  of  the  autos  da  f<^     1598. 
expired  at  once  every  trace  of  Spanish  heresy,  and  the 
liberty,  wealth,  and   prosperity   of  the   Spanish   people. 
Philip  reared  the  Spanish  throne  on  high,  but  its  founda- 
tions were  the  wreck  of  Spanish  national  greatness.    Then 
Sebastian  of  Portugal  fell  on  the  bloody  field  of  Alcazar 
in  1578,  in  battle  with  the  Moors,  and  Philip  soon  there- 
after saw  his  opportunity  to  advsuice  claims  to  the  crown. 
The  troops  of  Alva  crushed  out  every  hope  of  resistance,     1580— 
and    for   sixty  years   the  Spanish   yoke  sat    heavy  on      ^^^' 
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Portuguese  necks.  When,  at  length,  the  enslaved  kingdom 
awoke   to   liberty  under  the   Braganzas,  she  found  her  il 

naval  greatness  gone  for  ever,  and  her  colonial  possessions 
in  the  hands  of  strangers. 

So  in   the   sunny  south    Philip  reigned,  and   so  he 

The  Neth-  prospered.     But  when,  turning  to  his  northern  lands,  he 

erlands.     sought    to    limit    the   time-honoured   privileges  of  the 

Netherlands,  and   to   force   on   a  people  proud  of  their 

ancient  liberties  the  hated  rule  of  the  Inquisition,  he  met 

with  an  opposition  bom  of  the  souls  of  heroes. 

1568.  In  vain  the  Bloody  Council  did  its  awful  work.     In 

vain  the  noblest  Hollanders,  men  who  had  gloriously  up- 
held the  honour  of  Spain  on  the  hard  fought  field  of  St 
Quentin,  were  hurried  one  after  another  to  the  traitor  s 
block  In  vain  were  crowds  of  humbler  victims  immured 
in  loathsome  dungeons,  or  driven  into  exile.  In  vain  the 
licentious  Spanish  soldiery  were  let  loose  on  the  flourish- 

1574.  ing  cities  of  the  Netherlands.  The  defeat  of  Moker  Heath 
but  whetted  the  vengeance  of  the  Gueux,  but  added  to 
the  already  brimming  cup  of  retribution  the  blood  of  two 
of  the  House  of  Orange. 

1579.  The  Sea-Beggars  fulfilled  their  appointed  task.     The 

Union  of  Utrecht  marked  the  beginning  of  the  end.     The 

1581.  bullet  of  Gerai-d  of  Franche  Comt^  laid  William  the 
Taciturn  low  in  the  Banqueting  Hall  at  Delft,  but  in 
Maurice  was  found  a  worthy  successor.     England  at  last 

1585.  was  drawn  into  the  struggle,  and  Leicester's  army  faced 
the  troops  of  Spain.  The  fury  of  Philip  turned  on  the 
English  Queen. 

But  Philip  sent  his  Admiral  against  men,  not  against 
rocks  and  storma    The  same  winds  of  Heaven,  which 

L388.  saved  England  and  blasted  the  naval  supremacy  of  Spain, 
assured  the  independence  of  the  Netherlanda  The 
contest  indeed  dragged  wearily  on,  but  the  event  was 
decided   when   the  Invincible  Armada  drove   helplessly 

1609.      towards  the  Orkneys*.     The  truce  of  1609,  mediated  by 
Henry  IV.  of  France,  secured  the  freedom,  political  and 
^  See  Grotias,  HUtory  of  the  Low  Countriet,  Book  i. 
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religious,  of  the  Hollanders,  and  rent  the  tint  fragment 
from  the  overgrown  empire  of  Spain. 

That  truce  avenged  Henry  upon  his  enemy.     For,  Fmnoe. 
while  all  the  surrounding  nations  were  ablaze  with  the 
strife-fire  begotten  of  the   Reformation   movement,  the 
realm  of  the  Most  Christian  King  could  not  shun  infec- 
tion.    From  Qeneva  Calvinistic  preachers  had  carried  the 
new  doctrines  to  the  cities  of  Southern  France,  and  the 
flame  caught  every whera     But  the  Catholics  stood   to  Henry  ii. 
their  arms.    Henry  II.  was  no  friend  of  the  Huguenots,  J^J" 
and  under  his  feeble  successor,  Francis  II.,  the  all-powerful  Francis  II. 
Guises  took  up  the  Crusade  against  them.     Cond^  and  JffJ~ 
Coligni  allied  themselves  with  the  Protestants,  and  a  long 
succession  of  furious  wars  tore  France  from  end  to  end, 
and  brought  destruction  on  the  flourishing  commerce  of 
the    South.     For   one    brief   moment   the   nuptials   of 
Margaret    of  Valois  and   Henry  of  Beam    seemed    to 
promise  peace,  but  the  bloody  massacre  of  St  Bartholomew 
dashed  the  last  hope  of  reconciliation.     Charles  IX.  died,  chas.  ix. 
and  his  brother  Henry  III.  fled  from  his  Polish  Kingdom     .        * 
to  assume  the  fairer  crown  of  France.     Epicurean  Henry,  Heniy  III. 
granting  toleration  and  civil  equality  to  the  Calvinists,  J^J^ 
thereby  called  into  being  the  Holy  League  of  the  Quises, 
the  wreckers  of  any  scheme  of  conciliation.     The  proud 
Henry  of  Guise  even  dared  to  aspire  to  the  throne.     His 
assassination,  and  that  of  his  brother,  goaded  the  Catholics 
into   fury.      The   King  in  self-defence  was  forced   into 
alliance  with  the  Huguenots,  and,  assisted  by  them,  bore 
down    all    opposition   until  his  death   by   the   knife   of 
fanaticism.     Henry   of    Navarre    made    small    progress  Henry  IV. 
against  the  League  till  he  made  his  peace  with  the  old  l^" 
fjEdth :  then  the  League  forgot  its  enmity,  and  Philip  II., 
who  had  sought  to  make  his  profit  of  the  agony  of  the 
neighbouring  state,  was  forced  to  agree  to  the  Peace  of 
Vervins.    The  Edict  of  Nantes  gave  toleration  and  full     1598. 
civil  rights  to  the  Calvinists,  and  France  breathed  again. 

Then  Henry  turned  on  his  foreign  foe,  and  his  blows 
struck  home.     Spain  had  interfered  in  France  to  assist 
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the  Guises  against  the  Huguenots,  and,  when  Henry  was 
struggling  with  the  League,  Philip  had  instructed  Alex- 
ander of  Parma  to  advance  with  his  Spanish  troops  across 
the  weakened  frontier.  Resentment,  therefore,  supported 
policy  when  Henry  IV.  determined  to  fling  himself  into 
the  breach  against  the  House  of  Habsburg,  and,  by  a 
coalition  of  the  lesser  powers,  top  the  towering  height  of 
1610.  Austro-Spanish  supremacy.  The  knife  of  Ravaillac  cut 
short  the  royal  statesman  in  the  midst  of  his  plans,  but 
at  length  France  found  for  him  in  Richelieu  a  successor 
right  worthy,  and,  when  the  great  Cardinal  passed  away 
(1642),  and  his  mantle  fell  upon  Mazarin  and  Louis  XIV., 
it  was  not  the  Austro-Spaniard,  but  the  Frenchman,  who 
seemed  to  threaten  the  liberty  of  Europe. 
The  Peace        lu   the  Peace   of  Westphalia  men   reaped  the  first- 

ph^r*"  ^^^^  ^^  *^®  ^^^^  ^^  Henry  IV.  and  Richelieu,  That 
rang  the  peace  rang  the  death-knell  of  the  supremacy  alike  of  an 
knell  of  orthodox  Holy  Roman  Empire  and  of  a  worldly-minded 
World-      Papacy. 

and  Two  institutions  there  were  which  influenced  in  the 

World-  main  in  theory  the  mediaeval  law  of  nations,  and  other 
Insti-  three  which  operated  as  agents  in  improving  practice, 
tutionsin-  The  two  were  the  World -Empire  and  the  World-Church : 
the  Law  of  the  three  the  Crusades,  Chivalry  and  the  Roman  Law. 
the*iS?ddie  ^^  *^®  decadence  of  four  of  these  forces  may  be  referred 
Ages.         the  deterioration  in  practice  which  would  seem  to  have 

set  in  about  the  end  of  the  fifteenth  century. 
(1)  The  The  true  crusading  spirit  had  expired  in  Saint  Louis*. 

Crusades: 

1270.         1  First  Crusade,  1096—1099.     Kingdom  of  Jerusalem  founded. 

Second  Crusade,  1147—1149.     Under  Conrad  III.  and  Lewis  VII. 
Third  Crusade,  1189—1192.    Barbarossa,  Bichard  I.  and  Philip  n. 

Death  of  Barbarossa.  Conquest  of  Acre. 
Fourth  Crusade,  1202—1204.    Latin  Empire  of  the  East  founded 
(1204—1261  A.D.). 

Fifth  Crusade,  1228—1229.    Becovery  of  Jerusalem  by  Frederick  II. 
Sixth  Crusade,  1248—1254.    Lewis  IX.  in  Egypt. 
Seventh  and  Last  Crusade,  1270.    Lewis  IX.  in  Tunis. 
Andrew  of  Hungary  headed  a  minor  crusade  in  1217,  and  in  1218 — 
1221  John  de  Brienne  led  an  ineffectual  expedition  against  Egypt. 

The  crusading  spirit  found  vent  also  in  the  Albigensian  Wars,  in  the 
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It  left  its  traces  merely  in  the  outburst  which  drove  the      1499. 
Moor  firom  Granada,  in  the  old  time  memories  which  im-  JS^. 
parted  a  semi-religious  tone  to  warfare  with  the  Turk  and  Mding 
the  Algerine,  and  the  ardour  which  waned  slowly  out  in 
the  struggles  of  the  Knights  of  St  John.     Even  before     1534. 
the  victory  of  Lepanto  the  Most  Christian  King  was  found      1671. 
willing  to  enter  into  an  alliance  with  the  Mahometan  1536--42. 
against  the  Most  Catholic  Monarch,  and,  though  the  or- 
thodox cried   shame  on  that  impiety*,  every  day  more 
surely  the  Turk  became  a  factor  merely  political  in  Euro- 
pean counsela     Old  faiths  die  hard,  and  all  Europe  had  in 
the  olden  days  been  at  one  against  the  Paynim.     But  now 
the  Hungarian  and  the  Black  Mountaineer  were  left  to 
fight  the  battles  of  the  Cross  alone,  and  even  a  Sobieski 
could  do  little  more  than  excite  a  momentary  gleam  of  the 
ancient  soul-iire  when  he  drove  the  conquering  Moslem     16S8. 
from  closely  beleaguered  Vienna.     And  then  the  over- 
whelming wave  rolled  slowly  back,  and  the  West  rang 
with  the  names  of  Eugene,  of  Charles  of  Lorraine  and  of 
Louis  of  Baden,  of  Peter  and  Catharine,  and  the  growing 
power  of  the  Muscovite.     But  the  bones  of  the  last  Cru- 
sader had  long  since  crumbled  into  dust. 

And  Chivalry"  had  lost  its  hold  on  men  when  Francis  I.  (J) 
lost  all  but  honour*,  when  Bayard  fell  by  a  ball  from  a     i626.  * 
German  arquebus^  and  the  towers  of  Franz  von  Sickengen      1624. 
yielded  to  besieging  cannon.     It  had  borne  its  part  in  its  fall 
the  world's  progress,  but  its  direct  work  was  done  when 
Cervantes  convulsed  his  generation  by  the  figure  of  the 
inimitable  Knight  of  La  Mancha.     It  had  borne  its  part  1<M)4. 
when,  in  an  age  of  darkness  and  cruelty,  it  had  created  a 
knight  sans  peur  et  sans  reproche,  and  had  made  of  the 

struggle  of  Spain  against  the  Moon,  and  in  the  operations  of  the  Teutonic 
Knights  and  the  Knights  of  the  Sword.  The  Knights  of  St  John,  driven 
oat  of  Rhodes,  were  planted  in  Malta  in  1522. 

1  Robertson's  CharleM  V.  Book  vi.  (1587  a.d.). 

*  For  an  appreoiative  aoooant  of  Chivalry  and  its  work,  vidi  Hallam, 
If.  A.  Chap.  iz.  part  2. 

»  Prescott  and  Robertson's  Charlett  V,  Book  iv. 

«  Ibid.  Book  ni. 
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bond-woman  of  manus  and  potestas  the  reigning  queen 

of  the  tournament,  and  the  lady  of  the  baronial  hall.    The 

good  in  it  was  absorbed  into  the  inner  life,  and  bore  fruit 

in  after  ages,  but  in  the  seventeenth  century  its  pomp 

was  gone,  and  its  characteristic  appellation  had  become 

a  mere  titular  distinction  to  be  won  by  a  buccaneer,  or 

bought  with  merchant's  gold. 

(3)  The  The  Emperor  and  the  Papacy  had  alike  failed  to  fulfil 

Empire      their  mission.     The  Emperor  at  no  time  responded  to  his 

^  (^)      call.  The  Popes,  more  keensighted,  recognised  their  powers. 

World-      but,  with  small  prescience,  prostituted  them  to  the  lofti- 

Sw^uble  "^^®  ^^  personal  pride,  or  to  the  meanness  of  nepotism,  and 

faUare.      sacrificed  the  real  in  the  vain  pursuit  of  the  shadowy. 

The  Emperor  failed,  as  the  Pope  failed,  to  constitute 
himself  the  universal  pacificator  and  arbitrator.  The 
Sword  availed  nothing  where  the  Keys  were  despised. 
But  the  Emperor  failed  for  lack  of  power,  the  Pope  for 
lack  of  impartiality.  The  Sword  was  too  heavy  for  the 
feeble  arm  which  strove  to  wield  it ;  the  Keys  lost  their 
magic  influence  when  its  exercise  was  bought  with  a 
price.  Empire  and  Papacy  symbolised  in  outward  form 
the  majesty  of  one  Law-Giver  and  one  Law;  but  they 
failed  entirely  as  active  international  agents. 

And  perchance  the  world  profited  by  the  double  failure. 
The  realisation  of  the  ideal  of  Hildebrand,  the  creation 
of  a  Church  Militant  of  the  peoples  of  Earth,  fashioned 
after  and  corresponding  to  the  Church  Triumphant  of 
the  hosts  of  Heaven,  might,  like  the  realisation  of  the 
dreams  of  Karl  and  Otto,  have  satisfied  the  aspirations  of 
theorists  like  Leibnitz,  but  would  have  bound  mankind 
for  ever  in  the  choking  fetters  of  hopeless  slavery.  The 
mind  feeds  and  grows  on  liberty.  The  World-Empire  and 
World-Church  promised  Peace,  but  it  was  the  peace  of 
a  living  Death ;  the  World  chose  Independence  which 
calls  for  a  larger  Life. 

Of  the  failure  of  Pope  and  Emperor  the  appearance 
of  the  "De  Jure  Belli  et  Pacis*'  was  in  fact  the  result,  and 
is  the  lasting  proof. 
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Grotiufl  himself  states  expressly  that  he  was  excited  The  Work 
to  the  preparation  of  his  work  by  the  iminforined  and  ^naor^"* 
unhappy  state  of  the  public  opinion  current  in  his  time  neoessaiy 
on  the  subject  of  the  Law  of  Nations,  and  by  the  wild  f^nn 
lawlessness  and  barbarity  in  war  practice  which  was  the  ^  ***? 
natural  outcome  of  the  popular  darknesa     There  were  not  and  the 
wanting,  he  says,  those,  in  his  and  preceding  ages,  for  "P**'^' 
whom   Jus   Gentium,  the  science  of  the  legal  relations 
of  various  peoples,  or  of  their  rulers,  in  war  and  in  peace, 
was  an  empty  name.    The  evil-sounding  dictum  of  Eu- 
phemus  was  in   every  mouth,  "  For  a  king  or  imperial 
State  nothing  profitable  is  unjust,"  and  everywhere  the 
opposition  of  law  and  arms  was  held  necessarily  irrecon- 
cilable ;  while  the  worse  than  barbarous  practice  of  pro- 
fessedly Christian  combatants  cried  shame  on  the  Chris- 
tian world  in  the  face  of  Heaven*. 

Some  there  were  who,  in  their  disgust  and  horror,  had 
conceived  the  idea  that  war  was  in  no  case  permissible 
to  a  Christian  man*.  It  was  the  task  of  Grotius  to  show  His  task: 
that  there  was  a  law  at  once  of  peace  and  of  war ;  that 
men  were  not,  as  members  of  different  states,  released 
from  all  control  in  their  mutual  dealings,  and  reduced 
to  a  Hobbian  state  of  Nature ;  to  prove,  in  brief,  the  ex- 
istence of  a  definitely  ascertainable  and  active  law  of 
nations. 

It  has  become  a  commonplace  with  writers  to  refer  Its  ooea- 
for  the  occasion,  or  for  the  illustration,  of  the  language  of  *"****' 
Grotius  to  the  horrors  of  the  Thirty  Years*  War,  wherein 
the  lawlessness  of  the  unpaid  and  undisciplined  irregulars 
of  Christian  of  Brunswick  and  Elmst  von  Mansfeld  was 
rivalled  by  the  license  of  the  wild  bands  of  the  Croats 
of  Wallenstein  and  Pappenheim,  and  the  glory  of  the  old 
hero  Tilly  was  dimmed  for  ever  in  the  cruelties  of  hapless 
Magdeburg.  But  the  conduct  of  that  devil-struggle  was 
but  the  natural  and  inevitable  outcome  of  the  surrounding 
state  of  society,  and  of  events  that  went  before.  The  eye 
of  Grotius  travelled  back,  not   forward;  his   mind  was 

1  Proleg.  3  and  28.  >  Proleg.  29. 
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The  Low  charged  with  memories  closer  to  his  heart,  bitter  memories 
Ware.  of  the  history  of  his  own  harried  native  land  in  the  trou- 
bled days  of  his  childhood*.  Grotius,  before  he  became 
"  the  Father  of  the  Law  of  Nations,"  was  the  historian  of 
the  Low  Country  Wars;  wars  which,  for  relentless  savagery 
and  unbridled  brutality,  might  vie  with  the  worst  ex- 
periences of  ancient  or  mediaeval  barbarity.  The  spirit 
of  evil  possesses  as  in  a  moment  neither  a  man,  nor  a. 
nation,  nor  a  world.  The  perfect  work  came  neither  of  the 
preaching  of  Macchiavelli,  nor  of  the  practice  of  Mansfeld. 
Ifr  came  like  a  waft  of  poisoned  breath  from  the  dead 
ages  when  the  purifying  agents  were  exhausted  and  gone. 
The  Law  The  state  of  the  law  of  nations  in  the  last  half  of  the 

in  the  15th  fifteenth,  and  the  early  days  of  the  sixteenth,  century  is 
and  16th    mirrored  in  every  page  of  quaint  and  quick-eyed  Philip 

de  Commines. 
Philip  Spending  a  long  life  in  the  personal  service  of  Philip 

mines.  the  Good  and  his  headlong  son,  of  Lewis  XL  and  Charles 
Philip  VIII.  de  Commines  was  directly  in  touch  with  the  pre- 
1419_  vailing  spirit  of  his  time.  The  picture  which  he  draws 
1467.  of  his  masters,  their  contemporaries  and  their  doincfs, 
the  Bold  ^  ^^®  ^  excite  mixed  feelings.  We  seem  with  him  to 
1467—  breathe  the  air  of  the  camp  and  the  closet,  of  the  tented 
Lewis  XI.  ^^^^  ^f  ^^^  reckless  swordsman  Charles  the  Bold,  and  the 
1461—  secret  chamber  of  the  false  and  scheming:  Lewis.  It  is 
Charles  ^^  ^S^  ^^  haughty  cruelty  and  savage  vengeance,  of  plot 
VIII.  and  treason,  treachery  and  lack  of  faith,  of  contempt  of 
1498,  law  and  slight  of  honour.  In  a  word,  it  is  the  age  of 
"The  Prince"  of  MacchiavellL  And  yet,  withal,  it  is 
an  age  of  hope,  of  progress  made,  and  of  good  to  come. 
The  Wars  The  war  practice  of  Charles  the  Bold  was,  according 
the  Bold,   to  de  Commines,  in  common,  mild*.     In  his  younger  days 

^  Grotius  was  horn  at  Delft  on  April  10, 1583. 

The  supposition  that  the  horrors  of  the  Thirty  Years*  War  excited 
Grotius  to  the  writing  of  his  immortal  treatise  is  contradicted  hy  the 
evidence  of  dates.  The  great  "  De  Jure  Belli  et  Pads"  was  first  issued 
in  1625.  Magdehnrg  was  sacked  May  16,  1681.  Casaubon  had  seen 
the  "  History  of  the  Low  Country  Affairs  "  in  1613. 

'  De  Goounines,  p.  95. 


INTERNATIONAL  RELATIONS  BEFORE  GROTIUS.         81 

of  foreign  foray  he  held  back  his  men  from  plunder,  and  Bavage. 
paid  for  all  he  took^ ;  but  he  burnt  homes  and  mills  of 
rebels*,  and,  when  he  invaded  Yermandois,  he  made  "  foul 
and  cruel  war  contrary  to  his  accustomed  manner*."  When  Hostages. 

1  GommiDes,  p.  7. 

*  Ibid.  p.  70.    Cf .  Froissart,  ChronioleB,  VoL  i.  p.  67. 

*  Ibid.  p.  95,  ut  9upra,  Human  natore  has  ohaaged  bat  little  in  the 
passage  of  the  ages.  The  sense  of  failnie  had^pon  Napoleon  the  same 
effect  as  upon  Charles  the  Bold,  or  so  the  following  eandid  remarks  of  an 
observant  participator  in  the  Russian  Campaign  of  1818  would  seem  to 
testify: 

*'  The  army,  therefore,  provisioned  itself  on  its  march.  The  oountiy 
being  fertile,  horses,  waggons,  cattle  and  proTisions  of  all  kinds,  were 
swept  off ;  STerything  was  taken,  even  to  such  of  the  inhabitants  as  were 
neoessaiy  to  conduct  these  convoys.  Some  days  after,  at  the  Niemen, 
the  embarrassment  of  the  passage,  and  celerity  of  the  first  hostUe 
marches,  caused  all  the  fruits  of  these  requisitions  to  be  abandoned 
with  an  indifference  only  equaUed  by  the  violence  with  which  they  had 
been  seized.  The  importance  of  the  object,  however,  was  such  as  might 
excuse  the  irregularity  of  these  proceedings.  That  object  was  to  surprise 
the  Russian  army,  either  collected  or  dispersed;  in  short  to  make  a 
coup-de-main  with  400,000  men.  War,  the  worst  of  all  scourges,  would 
thus  have  been  shortened  in  its  duration.  Our  long  and  heavy  baggage 
waggons  would  have  encumbered  our  march.  It  was  much  more  con- 
venient to  live  on  the  supplies  of  the  country,  as  we  should  be  able  to 
indemnify  the  loss  afterwards.  But  superfluous  wrong  was  committed 
as  well  as  necessary  wrong,  for  who  can  stop  midway  in  the  commission 
of  evil  ?  What  chief  could  be  responsible  for  the  crowd  of  officers  and 
soldiers  who  were  scattered  through  the  country  in  order  to  collect  its 
resources?  To  whom  were  complaints  to  be  addressed?  Who  was  to 
punish  ?  All  was  done  in  the  course  of  a  rapid  march ;  there  was  neither 
time  to  try,  nor  even  to  find  out  the  guilty.  Between  the  affair  of  the 
day  before,  and  that  of  the  following  day,  how  many  others  had  sprung 
up  1  for  at  that  time  the  business  of  a  month  was  crowded  into  a  single 
day.  Moreover  some  of  the  leaders  set  the  example ;  there  was  a  posi- 
tive emulation  in  evlL  In  that  respect  many  of  our  allies  surpassed  the 
French.  We  were  their  teachers  in  everything;  but  in  copying  our 
qualities  they  caricatured  our  defects.  Their  gross  and  brutal  plunder 
was  perfectly  revolting.*' 

"...  The  exacting  ambition  of  Napoleon  had  as  often  disgusted  his 
soldiers,  as  the  disorders  of  the  latter  tarnished  his  glory.  A  compromise 
was  necessary :  ever  since  1805  there  was  a  sort  of  mutual  understanding, 
on  his  part,  to  wink  at  their  plunder — on  theirs,  to  suffer  his  ambition." 

"In  the  evening  of  this  long  day,  as  the  imperial  column  was 
appi'oaching  Gjatz,  it  was  surprised  to  find  Bnssians  quite  recently  killed 
on  the'  way.     It  was  remarked  that  each  of  them  had  his  bead  shattered 

w.  6 
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the  Lifegeois  broke  their  treaty,  the  hostages  in  his  hands 
were,  after  deliberate  counsel,  dismissed  subject  to  con- 
dition of  death  if  found  in  arm8\  But  it  was  for  little 
mercy  that  that  town  might  look  which  fell  before  Charles 
of  Burgundy. 

Eight  hundred  prisoners  taken  in  the  stormed  Dinant 
Priflonen.  were  drowned  in  cold  blood*.  With  this  butchery  ven- 
geance had  to  do,  but  the  like  cruelty  was  enacted  at 
Liege*,  and  the  men  of  Nesle  expiated  the  slaughter 
of  a  herald  and  of  a  couple  of  Burgundians  in  time  of 
truce  by  pitiless  hanging  and  lopping  of  hands^ 
The  The  humanity  of  a  Wellington  could  not  protect  in 

Btorm.       ^^^  j^^^j.  ^£  storm  the  defenders  of  a  captured  city,  a 

Ciudad  Bodrigo  or  a  Badajoz.  A  Charles  the  Bold  could 
1476  A.D.  put  to  death  by  the  hundred  the  Swiss  garrison  of  Cran- 
ia the  same  manner,  and  that  hifl  bloody  brains  were  scattered  near  him. 
It  was  known  that  two  thousand  Bnssian  prisoners  were  marching  on 
before,  and  that  their  goard  consisted  of  Spaniards,  Portngaese  and 
Poles.  On  this  disoovery,  each,  according  to  his  disposition,  was  indig- 
nant, approved,  or  remained,  indifferent.  Aroond  the  Emperor  these 
▼arioos  feelings  were  mute.  Coalaincourt  broke  oat  into  the  exclama- 
tion that  it  was  an  atrocioas  eraelty.  Here  was  a  pretty  specimen  of  the 
civilisation  we  were  introdacing  into  Bassia !  What  woald  be  the  effect 
of  this  barbarity  on  the  enemy?  Wore  we  not  leaving  our  woanded  and 
a  maltitade  of  prisoners  at  his  mercy?  Did  he  want  the  means  of 
wreaking  the  most  horrible  retaliation  ? 

**  Napoleon  preserved  a  gloomy  silence,  bat  on  the  foUowing  day 
these  murders  ceased.  These  unfortunate  people  were  then  merely  left 
to  die  of  hunger  in  the  enclosures  where,  at  night,  they  were  confined 
like  cattle.  This  was  no  doubt  a  barbarity  too ;  but  what  could  we  do? 
Exchange  them?  The  enemy  rejected  the  proposal.  Release  them? 
They  would  have  gone  and  published  the  general  distress,  and,  soon 
joined  by  others,  they  would  have  returned  to  pursue  us.  In  this  mortal 
warfare,  to  give  them  their  lives  would  have  been  sacrificing  our  own. 
We  were  cruel  from  necessity.  The  mischief  arose  from  our  having 
involved  ourselves  in  so  dreadful  an  alternative.  Besides,  in  their  march 
to  the  interior  of  Buseia  our  soldiers  who  had  been  made  prisoners 
were  not  more  humanely  treated,  and  there,  certainly,  imperious  neces- 
sity was  not  an  excuse."  Vide  Segur,  Expedition  to  Russia,  Vol.  i.  pp. 
93_96 .  108,  Vol.  n.  pp.  182,  188. 

^  Commines,  p.  43.    The  strict  ''Law  of  Arms**  would  have  justified 
their  execution.    Guicc.  i.  p.  876. 

3  Ibid.  p.  40.  »  Ibid.  p.  69. 

*  Ibid.  p.  95.     Cf.  Guicc.  ii.  233. 
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son  surrendering  to  his  mercyS  and  the  express  terms 
of  capitulation  did  not  prevent  the  Swiss  in  their  turn 
from  the  sack  and  firing  of  Pontremoli,  and  the  slaughter 
to  a  man  of  its  hapless  defenders*.  The  members  of  a 
party  captured  in  the  attempt  to  relieve  besieged  Nancy 
were  put  to  death  by  the  Duke  of  Burgundy  in  accordance 
with   his  view  of  "the   Law  of  Arms*."    The  *Law  of  "The  Law 

t\t  Arms  *' 

Arms"  of  more  merciful  Italy  would  have  stripped  the 
prisoners  and  let  them  go\ 

Significantly  enough,  it  was  not  alone  in  this  regard  Poison, 
that  the  Italians  earned  from  Commines  the  praise  of 
self-control.  True,  the  charge  of  poisoning  cisterns  was 
brought  by  the  Venetians  against  Alphonso  of  Calabria*, 
but  Commines  held  it  a  sign  of  the  special  Divine 
grace  attending  the  French  that  the  Italian  country- 
people  did  not  poison  the  victuals  supplied  by  them  to 
the  invading  army  of  Charles  VI IL,  or  the  wells  in  the 
line  of  march.  "If  they  had  minded/'  says  he  in  his 
quaint  simplicity,  "to  have  poysoned  them,  they  would 
sure  have  done  it ;  but  because  they  did  it  not,  it  is  to 
be  thought  that  our  Saviour  and  Redeemer  Jesus  Christ 
took  from  them  all  desire  to  do  it*.'' 

The  invading  French  themselves  showed  small  mercy 
to  their  foes.  When  Castel  Forte  ^  was  taken  by  assault 
all  within  were  put  to  the  sword,  and  a  similar  fate 
awaited  Monte  San  Giovanni*. 

On  the  men  of  the  days  of  Lewis  XI.  and  Charles  VIII.  Treaoherr 
chivalry  seemed  to  have   lost  its  hold.     Small  reliance  leasnees. 
was  to  be  placed  in  the  pledged  word,  and  negotiation  was 
not  merely  diflBcult  but  dangerous*.     The  safe-conduct '^^15&fe-con- 
and  the  legatine  character"  afforded  a  scanty  protection, 
and  the  assassination  of  John,  Duke  of  Burgundy,  in  the  AsBMsi- 

nation. 
1  Commines,  p.  139.  '  Ibid.  p.  293. 

s  Ibid.  pp.  150,  161. 
«  Ibid.  p.  255.    Gaicc.  ii.  p.  337;  iu.  pp.  187,  270,  290. 

*  Commines,  p.  252.  '  Ibid.  p.  311 ;  Guico.  i.  p.  163. 

7  Commines,  p.  272.  >  Guico.  i.  p.  167,  p.  175;  ii.  828;  iii.  59. 

•  Ibid.  i.  288;  iii.  136;  Machiavelli,  Works,  p.  222. 

1^  Commines,  pp.  53, 136,  267.  "  Ibid.  p.  268. 
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presence  of  Charles  VII.  stood  out  from  many  like  inci- 
dents in  nothing  save  the  rank  of  the  parties  engaged, 
and  the  extent  of  its  effects  \ 

Yet  the  outlook  has  its  brighter  side.  Commines 
never  hesitates  to  condemn  cruelty  and  breach  of  faith. 
No  Western  sovereign  would  have  dared  like  Sultan  Ma- 
homet Othman*  to  refuse  quarter",  or  to  offer  a  price  for 
the  head  of  every  slaughtered  foe.  War  was  not  always 
Parole,  truceless.  Paroles  were  often  freely  given  and  received*. 
And,  though  neutrality  was  a  condition  little  recognised 
Special      or  respected,  special  reprisals  were  not  infrequent  as  a 

^        '  measure  of  redress  falling  short  of  war*. 
Interna-  A  ceutuiy  later  it  fell  to  Hugo  Grotius  to  tell  again 

notice  in  *^®  story  of  Philip  de  Commines;  and  the  age  of  Alva 
the  age      stands  for  comparison  with  the  age  of  Charles  the  Bold. 

"Seldom,"  writes  Strype  of  the  arrest  in  the  Low 
Countries  in  1556  of  the  refugee  Protestants  Cheke  and 
Carew,  "hath  such  an  act  been  heard  of,  or  read  in 
"  history,  unless  perhaps  the  seizing  of  Dr  Story  in  the 
"year  1569  may  have  some  resemblance  of  it;  who  was 
"  surprised  also  in  Flanders,  and  brought  to  the  Tower  by 
"  a  wile.  But  Story  had  been  a  most  bloody  persecutor  of 
"  religion  under  Queen  Mary,  and  ever  an  implacable  enemy 
"  to  Queen  Elizabeth.  This  man  fled  to  Antwerp  under 
"  this  Queen,  and  Was  much  fetvoured  by  the  Spaniards,  the 
"Queen's  enemies,  and  appointed  by  the  Duke  of  Alva 
"  searcher  of  all  ships  that  came  thither  for  English  goods 

^  Commines,  p.  53.  *  Ibid.  p.  296. 

s  Louis  XrV.,howeyer,  invading  Holland  in  1672  issued  a  proclamation 
threatening  fire,  sword  and  the  refnsal  of  quarter  to  the  inhabitants  of 
any  town  offering  resistance.    Welwood,  Memoin^  p.  242  and  p.  408. 

«  Commines,  p.  805.  Breach  of  parole  has  always  been  yisited  with 
the  utmost  severity. 

"It  is  evident,**  wrote  Lord  St  Vincent  to  Horace  Walpole  in  1797, 
'**  that  Spanish  faith  will  soon  be  as  proverbially  base  and  perfidions  as 
Punic  of  old,  or  Corsican  in  modem  days,  for  the  prisoners  taken  both  in 
Trinidad  and  on  the  14th  of  Februaiy  are  now  serving  in  their  fleet. 
The  Lord  have  mercy  on  them,  should  they  fall  into  my  hands!  for  I 
will  show  them  none  1 "    Brenton's  Life  of  St  Vincent,  i.  836. 

*  Commines,  pp.  81,  256. 
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"  and  heretical  books.  By  which  meaos  he  still  continued 
'*  his  fonner  practice  of  persecution.  One  Parker,  master 
of  a  small  vessel,  employed  by  certain  persons  (to  which 
Secretary  Cecill,  brother  to  Cheke,  was  thought  to  be 
^  privy),  arriving  at  Antwerp,  repaired  to  Story,  and  in- 
''  formed  him  of  a  little  ship  come  firom  England.  Where- 
"upon,  in  pursuance  of  his  office,  he  presently  went 
"aboard,  and  then  going  down  into  the  hatches,  they 
"in  the  ship  presently  clapt  them  down,  and  the  wind 
"proving  favourable,  brought  him  away,  and  lodged 
"him  safely  in  the  ToWer.  And  in  the  year  1571 
"being  found  guilty  of  treason,  he  was  executed. 
"Whether  this  were  to  make  some  atonement  for  the 
"treacherous  apprehension  of  Cheke,  I  leave  others  to 
"conjecture*." 

It  is  the  story  of  the  age.  Small  blame  to  buccaneers  The  gnid- 
like  Drake  and  Hawkins  that  they  saw  no  iniquity  in  the  ^utilM^o? 
plunder  of  goldships,  or  the  "singeing  of  Philip's  beard"."  the  period 
The  guiding  clue  through  the  political  maze  of  the  "ple^o""' 
century  before  Richelieu  is  the  principle  of  Co-Religion.  Co-Reli. 
That  principle,  while  it  sanctified  the  cruelty  of  fanati- 
cism', told  for  intervention* 

It  was  a  century  troubled  and  bloodstained ;  a  century 
of  the  casting  off  of  the  bonds  of  central  control ;  of  an 
Israel  where  every  man  did  that  which  was  right  in  his 
own  eyes,  and  justified  it  by  texts  of  Scripture ;  of  jealous  The  infla- 
and  suspicious  peace,  broken  ever  and  anon  by  fierce  and  ^rinci'l*^* 
bloody  wai^;  and  of  meddlesome  and  suspected  neutrality,  apop  inter- 
When  men  acknowledged  the  sway  of  one  Head,  spiritual  p^*^. 
or  temporal,  they  felt  some  small  constraint  of  law.     But 

1  Strype,  Life  of  Sir  John  Cheke,  Ed.  1705,  pp.  186,  187.  Cf.  Btory'f 
Case,  in  G.  P.,  18  Eliz.,  8  Djer, 298  a;  Ibid.  800  b. 

*  Cf.  Cabala,  p.  258.  *  Castelnan,  Memoin,  p.  248. 

^  *'  No  private  Interest  has  oblig'd  my  Master  to  make  War  against 
**  the  French  King,  bnt  merely  the  Defence  of  the  Protestant  Church : 
**  My  Master's  design  is  the  Beestablishment  of  the  Charoh ;  their  Good 
**  is  his  Interest,  and  their  Contentment  his  End."  Manifesto  of  D.  of 
Bockinghiun  on  the  assistance  afforded  by  Charles  I.  to  Bochelle,  published 
on  the  fleet  July  21,  1627.    Welwood's  Memoirs^  p.  81. 
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again  the  nations  were  in  seething  as  in  the  days  of  the 
break-up  of  the  World  Empire  of  Rome.  The  Christian 
world  was  cleft  in  twain  between  the  champions  of  the 
old  order  and  of  the  new,  of  waning  Authority  and 
waxing  Individualism. 

There  was  reason  why  Grotius  could  sum  up  in  one 
short  chapter  the  rights  and  obligations  of  those  "qui  in 
hello  medii  8imt\**  When  the  ftiture  of  man  was  in 
issue,  there  could  be  no  neutrality  for  the  faithful*.  The 
Papacy  had  &iled  in  practice  to  realise  the  ideal  of  the 
one  World  Judge,  but  the  Crusades,  the  Church's  handi- 
work, had  handed  down  a  legacy  of  fighting  faith,  whether 
to  a  John  Knox,  or  to  an  Ignatius  Loyola.  And  as  men 
thought  so  they  fought,  sullenly  or  passionately,  but 
always  fiercely.  They  deemed  it  at  once  the  privilege  and 
the  sacred  duty  of  the  pious  prince  to  succour  the  dis- 
tressed of  his  communion,  wherever  they  might  be.  And 
"Persecution  was  the  deadly  original  sin  of  the  Reformed 
Churches'."  A  ruler  less  spiritually  minded  might  fulfil 
his  duty  with  a  shrewd  eye  to  territorial  aggrandisement, 
and  to  the  balance  of  power ;  but  with  monarchs  of  the 
stamp  of  Gustavus  or  of  Philip  II.  the  Faith  was  a  living 
thing,  aaad  the  mainspring  of  action. 

Christendom  was  only,  and  hardly,  saved  from  the 
imminent  peril  of  a  condition  of  universal  and  perpetual 
warfare  through  the  common  recognition  of  a  second 
principle,  the  practical  principle  of  Limited  Assistance ; 
a  principle  which  continued  to  exert  an  influence  for 
good  even  after  Henry  IV.  had  learned  that  a  crown 
was  worth  the  futile  form  of  a  Mass,  and  Cardinal 
Richelieu  had  flung  the  sword  of  Catholic  France  into 
the  scale  of  German  Protestantism. 

The  principle  of  Limited  Assistance  distinguished 
between  actual  belligerency  and  active  sympathy :  it  was 
the  very  antithesis  of  the  modem  doctrine  of  Neutrality. 

^  Grotins,  De  Jure  Belli  et  Pacts,  Lib.  in.  cap.  zyil. 
'  For  instances  of  the  prevailing  contempt  of  nentral  jurisdiction 
during  the  oentniy,  seeGrotins,  Hist,  Book  14,  p.  794, andMoUoy,  pp.  11 — 13. 
3  Hallam. 


INTERNATIONAL  RELATIONS  BEFORE  GROTIUS.         87 

It  allowed  of  the  enlifitment  of  forces  within  the  dominions 
of  third  parties\  and  limited,  in  the  ease  of  the  auxiliary 
sovereign,  the  operation  of  war  to  the  regiments  actually 
put  in  the  field.  France  was  not  drawn  directly  into  war 
with  Spain  when  the  Duke  of  Anjou  accepted  the  call 
of  the  revolted  Netherlandera  Englishmen  cried  shame 
when  Charles  I.  lent  men-of-war  for  the  subjugation  of 
the  Huguenots',  but  they  thought  no  harm  that  regiment 
after  regiment  of  their  fellow-countrymen  was  enlisted  by 
the  royal  authority,  or  at  least  by  the  royal  permission, 
for  the  service  of  the  Dutch  against  the  Spaniards  with 
whom  England  was  nominally  at  peace ;  or  that  ten 
thousand  Scots  under  the  Marquis  of  Hamilton  fought 
for  German  Protestantism  against  the  Empire.  There 
was  reason  in  all  this,  a  reason  sufficiently  indicated. 
When  in  1604  a  regiment  composed  of  English,  Scots 
-and  Irish,  but  aU  CafholicSy  escaped  the  vigilance  of 
the  Dutch,  and  crossed  the  seas  to  the  assistance  of 
the  Spaniards,  Britain,  notes  Grotius,  was  glad  at  their 
departing,  "rejoicing  to  be  rid  of  them V 

The  Low  Countries    became    the    battle-ground    of**TheHi8- 
Europe  in  the  great  religious  struggle.  ^w^un^ 

The  fight  was  to  the  death.    In  the  days  of  Alva  the  tiyWars:*' 
Spanish  used  but  little  mercy.     Pillage  and  devastation^  Pillage 
reigned  in  the  open  field ;  and  siege  after  siege  termi-  JjJiionT^^' 
nated  in  a  scene  of  wild  licence  and  savage  butchery. 
When  Zutphen  fell  before  the  son  of  Alva  in  1572  no  The 
distinction  of  sex  or  age  stayed  the  hands  of  slaughter',  "*^'°^  • 
and  similar  deeds  of  horror  were  enacted  at  Rotterdam*, 
at  Haarlem ^  and  at  Antwerp*.    The  body  of  the  Dutch 

1  Grotinfl,  But,  Book  14,  pp.  767,  788,  808.    CI  Onioo.  iii.  p.  823. 

'  See  (he  Articles  of  Impeachment  of  the  Duke  of  Buckingham  (Art. 
yn.  and  vnx.)  and  Glanvile's  speech  on  their  presentation.  Bashworth, 
HutoHctd  ColUetiom,  pp.  313—834.  Ed.  1659.  Welwood,  Memoin, 
p.  290.    Cabala,  pp.  144—149. 

>  GrotioB,  nut.  Book  14,  p.  808. 

*  Grotius,  AnnaU,  5,  p.  187,  lb.  4,  p.  169.  Grotius,  Hiitary,  2, 
pp.  255,  261,  269,  275;  Ibid.  8,  p.  827;  Ibid.  1,  p.  238;  Ibid.  4,  p.  861; 
Ibid.  14,  p.  834.  '  Grotius,  ArmaU,  2,  p.  65. 

•  IWd.  p.  61.  ^  Ibid.  p.  73.  »  ibid.  p.  83. 
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leader,  Schenck,  fallen  in  an  attack  on  Nimeguen,  was 
exposed  to  popular  insult,  and  left  unburied  for  two  years. 
Acts  like  these  provoked  reprisals.  Captives  from  Nime- 
guen  suffered  for  the  contumely  offered  to  Schenck,  and 

Beprisals;  the  Dutch  were  soon  little  behind  in  the  ways  of  cruelty  \ 
All  Spamsh  discipline  perished  with  the  Duke  of  Parma 

"TheCus-  in  1592*.     His  successor  had  a  strange  experience.    He 

^j.?i  began,  writes  Grotius,  "to  abolish  all  the  customs  of 
war/'  Count  Mansfeld,  thereupon,  "made  it  a  law, 
"  That  all  Prisoners  taken  in  War,  should  be  condemned 
"to  some  corporall  punishment,  and  so  should  all  that 
"assisted  the  Enemy,  by  payment  of  Contribution."  The 
consequences  were  notable.  Prisoners  taken  by  both  sides 
being  forthwith  hanged,  the  soldiery  deserted  in  crowds, 
or  fled  at  the  first  onset.  A  natural  revulsion  of  feeling 
ensued. 

"These  things  made  them  admire  Antiquity,  in  the 
"  Obedience  of  the  present  Times,  and  at  last  made  them 
"  return  to  their  old  Custom,  to  redeem  their  Lands  with 
"  Tribute,  to  make  Exchange  of  Prisoners ;  and  that  he  who 
"  Ransom'd  himself,  should,  for  the  same,  give  a  Month's 
"  Pay."    And  "  the  Laws  of  Arms  "  were  re-estabUshed'. 

Spanish  discipline  was  restored  by  Spinola  in  1604  by 
a  s}rstem  of  exact  reward  and  severe  puniBhment\  But 
the  unhappy  Netherlands  in  the  interim  had  suffered 
hardly. 

Prince  Maurice  did  all  in  his  power  to  restrain  his  men, 
and  sometimes  with  success,  but  from  time  to  time  they 
broke  free  from  control  and  pillaged  and  wasted  with  fire 
and  sword.  The  troops  of  Mansfeld  spoiled  and  plundered, 
and  used  every  kind  of  licentiousness  ^  while  the  Holland 
horsemen  carried  their  infamy  far  into  the  neutral  German 
land^  Grotius  marks  it  as  a  display  of  singular  continence 
that  reinforcements,  recovering  a  town  from  the  hands  of 

Booty ;      plunderers,  should  restore  the  booty  taken  from  the  towns- 

1  Grotias,  HUt.  1,  p.  235.  >  Ibid.  2,  p.  301. 

»  Ibid.  2,  p.  305.  *  Ibid.  14,  p.  800. 

*  Ibid.  2,  p.  261.  •  Ibid.  8,  p.  849 ;  17,  p.  949. 
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men  to  its  original  owner8\  On  occasion  the  honour  of 
Spanish  commanders  protected  from  insult  a  capitulating 
garrison';  but  a  Spanish  archduke  hanged  twelve  sick  Treatment 
Dutch  soldiers  made  prisoners  in  a  stranded  vessel  on  the  ^^""^^^ 
pitiful  plea  that  they  were  taken  at  sea,  where  there  were 
no  laws  of  arms  to  be  observed'.  This  last  proceeding 
called  down,  as  was  to  be  expected,  the  prompt  reprisals 
of  Maurice ;  but  within  a  little  interval  the  Dutch  them- 
selves instructed  their  admiral  to  drown  without  pity  all 
Spanish  prisoners  made  at  sea,  an  instruction  only  too 
faithfully  fulfilled'. 

And  Spanish  honour,  which  could  stoop  to  assassina-  AiaasaiiiA- 
tion^  was  not  proof  against  the  temptation  to  employ  the  ^^°* 
legatine  protection  for  purposes  of  plot  and  treason*. 

A  struggle  on  these  terms  worked  its  natural  end. 
Men  grew  sick  by  force  of  veiy  satiety,  and,  wearied  to 
sheer  exhaustion,  the  combatants  at  last  laid  down  their 
arms  (1609). 

But  the  demon  once  loosed  was  not  thus  quickly  to  be  The  Thirty 
chained.     Men  had  scarce  couched  for  a  momentary  rest,  i6i8_ 
when  the  whole  Continent  was  stirred  by  the  wild  strife-  ^^^' 
cries  of  the  Thirty  Tears'  War,  its  ferocity  and  its  ravin. 

That  war  was  destined  under  Heaven  to  do  a  mighty 
work.    It  was  in  one  view  a  mere  contest  for  territorial  Its 
independence  of  German  princes  against  the  Empire ;  in  ^P^^^ 
another,  it  was  a  revolt  of  the  smaller  states  against 
Austro-Spanish  supremacy,  a  war  of  the  balance  of  power; 
in  a  third,  it  was  a  struggle  of  Catholicism  and  Protestant- 

*  Gzotine,  Hi$t  4,  p.  898.  >  Ibid.  4,  p.  864. 

s  Ibid.  14,  p.  75.  «  Ibid.  14,  p.  798. 

•  Ibid.  8,  pp.  840,  841. 

Awamiinfttion  was  a  special  un  of  the  age.  William  the  Silent,  **  the 
Ck>od  Begent,'*  Murray,  Henry  III.,  Henry  lY.  and  the  Oaiaee  were  bat 
nobler  Tictuns. 

Dudley  Garleton  attached  no  credence  to  the  charge  of  "malignity" 
brought  against  Spanish  bullets  in  1622,  yet  claimed  to  ha^e  seen  some 
shot  by  them  which  were  ** sufficient  to  break  all  quarter.**  Cabala, 
p.  328.  The  Duke  of  Guise  was  shot  with  poisoned  buUets;  Castelnau, 
Memoirs,  p.  284. 

<  Grotius,  History,  14,  pp.  817—819. 
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ism,  of  the  Old  Faith  against  the  New,  a  crusade  of  the 

Jesuit  against  the  Calvinist  and  the  Lutheran.     But  it 

had  yet  another,  and  a  grander  aspect     It  was,  on  giant 

lines,  the  war  of  Liberty  of  Thought  against  Authority,  of 

Individualism  against  Oppression,  albeit  men  were  content 

to  fight  for  the  freedom  of  the  prince  before  the  freedom 

of  the  people,  for  the  religious  local  option  of  the  ruler 

before  universal  toleration. 

The  Peace       The  Peace  of  Westphalia*  proclaimed  the  verdict.    It 

phalia       ^^  ^^^  triumph-day  of   Territoriality.     The    Emperor 

1648.         yielded  to  the  recalcitrants,  and  the  swords  of  Gustavus,  of 

The  vie-     Bernard  and  Tortenson  had  found  an  effective  addendum 

toty  of 

Territori-  to  the  decrees  of  the  Council  of  Trent, 
ahty.  rpjj^  sands  of  the  World  Empire  as  a  political  power 

had  but  too  surely  run.  The  princes  came  back  to  their 
ancient  dominions,  or  to  indemnities.  Catholic  Bavaria 
retained  the  Upper  Palatinate  and  the  electoral  title,  but 
Charles  Louis,  the  son  of  Frederic  V.,  was  restored  to  the 
ancestral  Palatinate  of  the  Rhine  with  the  dignity  of  an 
eighth  Elector. 

Switzerland  and  the  United  Provinces  were  acknow- 
ledged as  independent,  while  France  and  Sweden  obtained 
wide  dominions  within  the  bounds  of  Germany  itsel£ 

And  Territoriality  reigned,  too,  in  the  religious  settle- 
ment. The  toleration  of  Passau  and  Augsburg  was  con- 
firmed and  extended,  but  the  fatal  "  Ecclesiastical  Beser- 
vatiou  "  disappeared. 

Now,  at  length,  there  was  to  be  no  ambiguity,  but 
religion  should  be  a  thing  of  a  district  and  an  hour.  The 
New  Year  dawn  of  1624  was  chosen  to  usher  in  a  new 
departure,  and  to  its  uti  possidetis  were  referred  for  ever 
the  conflicting  temporal  claims  of  the  rival  sectaries.  The 
prince  lost  the  jus  re/ormandi,  while  the  subject  secured 
liberty  of  £Euth  and  the  free  exercise  of  his  form  of 
worship;  but  the  State  Religion  was  of  January  1st,  1624. 

Territorial  Sovereignty  was  assuredly  realised  when 
the  world  acknowledged  a  Territorial  Creed. 

1  GhiUany,  Manuel  Diplomatique,  i.  pp.  1 — 100. 
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CHAPTER  IV. 
Grotius  and  the  Science  of  International  Law. 

The  first  view  of  International  Practice  presents  to  Interna- 
the  student  no  Rule  notion,  but  a  mass    of   shifting  J^^J^^ 
precedent  and  contradictory  dicta.     International  Law  to  llgible 
be  read  and  appreciated  must  be  reduced  to  a  few  simple  jj^tifie. 
statements:  in  a  word,  it  must  be  treated  as  a  science. 

And  a  science  of  International  Law,  being  a  science, 
must  take  as  its  foundations  facts  as  they  are.  It  must 
rest,  therefore,  upon  the  fact  of  State- Being;  and,  so 
resting,  it  must  rest  upon  State-Being  with  its  historic 
concomitants.  A  science  of  International  Law  in  old 
Greece  had  been  a  science  of  Citizenship  and  Alienage, 
citizenship  of  a  City  Commonwealth  \  A  science  of 
International  Law  in  Republican  Rome  had  been  a  science 
of  the  Roman  People  and  the  Stranger ;  in  Rome  of  the 
Empire  a  science  of  World  Sovereignty,  of  the  Imperial 
Ruler  and  of  subject  provincials*.  A  science  of  Inter- 
national Law  among  the  Barbarian  assailants  of  the 
Roman  barrier  had  been  a  science  of  the  mutual  practice 
of  tribe  and  tribe,  of  Vandal  and  Alan,  Burgundian  and 
Goth,  Frank,  Saxon  and  Lombard.  /A  science  of  Inter-  The 
^tional  Law  of  to-day  must  be  a  seience  of  Territorial  ^^.®' 
Sovereignty.  tioxialLaw 

It  was  this  science  which  the  Peace  of  Westphalia 
made  realisable;  and  it  was  this  science  that  Grotius ezponnd- 
^,pounded.  f^^ 

Modem  International  Law  sets  out  the  conduct,  in  the 
varying  circumstances  of  life,  of  Territorial  Sovereignty 

>  Gf.  Lament,  HUtoire  du  Droit  de»  Gem,  Tom.  u.  Liy.  8. 
3  Of.  Ibid.  Tom.  ni.  law.  2  and  10. 
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touched  and  softened  by  the  improving  influences  of  all 
the   agencies  which  go  to  create,  or  the  facts  which 
constitute,   the   mysterious  evolution  which   men   term 
Civilisation.     And  of  that  Law  Grotius  was  "  the  Father." 
**De  Jnn         In  "De  Jure  Belli  et  Pacis"  Hugo  Qrotius  stands  forth 
p^g^      as  the  Prophet  of  Justice^  to  an  age  of  lawlessness.     His 
1625.        eye  saw  the  evil  in  his  day,  the  cruelty  and  the  unlaw ; 
and  he  knew  his  Call*.     In  his  very  title  he  enunciates 
his  thesis.    There  is  a  State  of  War,  and  there  is  a  State 
of  Peace,  but  Justice  is  eternal :  men  around  may  be  law- 
less fighters,  but  there  ia  a  definitely  ascertainable  Law  of 
Nations. 
Meatuiig8        The  term  Jus,  he  notes,  covers  a  threefold  ambiguity. 
It  may  express : 

(A)  An  attribute  of  action,  Le.  that  which  is  just,  or 
rather,  that  which,  as  not  being  repugnant  to  the  nature 
of  a  rational  society,  ia  not  unjust'. 

(B)  A  personal  attribute,  or  moral  quality,  faculty  or 
capacity,  i.e.  a  right  or  title — "  qualitas  moralis  personae 
''oompetens  ad  aliquid  juste  habendum  vel  agendum^ 

(C)  A  rule  of  moral  action,  or  law\" 

1  The  Dedication  to  Loois  XIII.  "the  Jnst  **  ib  not  nn worthy  of  notioe. 

s  Prolog.  2S  and  80. 

'  Nam  JOB  hie  nihil  aliad  qoam  qaod  jastum  est  significat,  idqoe  ne- 
gante  magis  sensu  qoam  ajente,  at  jna  sit  qnod  injastam  non  est.  Est 
aatem  injnstmn,  qnod  naturae  sooietatis  ratione  ntentinm  repngnat. 

De  Jure  Belli  et  FcieU,  Lib.  x.  Gap.  z.  ni.  1. 

^  Ibid.  Lib.  l  Cap.  i.  it* 

*  Est  et  tertia  juris  signifioatio,  qnae  idem  valet  qnod  lex,  qnoties 
▼ox  legis  largissime  samitnr,  nt  sit  regnla  actanm  moralinm  obligans  ad 
id  qnod  reotnm  est.  Obligationem  reqnirimns :  nam  consilia,  et  si  qua 
snnt  alia  praescripta,  honesta  qnidem,  sed  non  obligantia,  legis  ant  juris 
nomine  non  veuiunt.  Permissio  autem  proprie  non  actio  est  legis,  sed 
aotionis  negatio,  nisi  qnatenus  alium  ab  eo  cui  permiltitur  obligat  ne 
impedimentum  ponat.  Diximus  autem,  ad  rectum  obligans,  non  sim- 
pliciter  ad  justum,  quia  jus  hao  notione,  non  ad  solius  justitiae,  qualem 
expoBuimus,  sed  et  aliamm  virtutum  materiam  pertinet.  Attamen  ab 
hoc  jure,  quod  rectum  est,  laxius  justum  dicitur.    Cap.  i.  ix. 

This  passage  is  suggestive  of  the  origin  of  Blackstone*s  definition  of 
*' Municipal  Law.'*    (Ante,  p.  26.) 

**A  Municipal  Law,*'  says  Blaokstone,  *'is  a  rule  of  civil  conduct 
"  prescribed  by  the  supreme  power  in  a  State,  commanding  what  is  right; 
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There  is  Law  Natural  and  there  is  Law  Voluntary.       Law 
Both  have  to  do  with  Human  Conduct  ^nduL 

Man  is  by  nature  a  social  animal  and  endowed  with  Volimtoiy. 

'*  and  prohibitiiig  what  ib  wrong.**     And  at  great  length  he  proceeds  Blaek- 
to  justify  his  positions.    And,  Firstly,  fS? *  *  " 

It  U  a  rule,  i.e.  **  not  a  transient  sudden  order  from  a  superior  p^  j^^  u 
*'  to  or  concerning  a  particular  person ;  but  something  permanent,  nni- 
'*  form  and  uniTersal.*'    Moreover  the  term  rule  further  operates 

(a)  **  To  distinguish  it  from  Advice  or  Counsel,  which  we  are  at 
"liberty  to  follow  or  not,  as  we  see  proper... Counsel  is  only  matter  of 
**  persuasion,  law  is  matter  of  injunction :" 

O)  "To  distinguish  it  from  a  Compact  or  Agreement:  for  a 
•<  Compact  is  a  promise  proceeding  from  us,  law  is  a  command  directed 
"tons." 

"In  compacts  we  ourselves  determine  and  promise  what  shall  be 
"done,  before  we  are  obliged  to  do  it;  in  laws,  we  are  obliged  to  act 
"  without  ourselTes  determining  or  promising  anything  at  alL" 

Whence,   in  brief,  it  is  clear  that  Blaokstone's  "Municipal,"  like 
Austin's  "  Proper,"  and  so  also  Austin^s  "  Positive,"  Law  is  conunand  is  a  com- 
addressed  to  one  formerly  obliged  to  obey.  mand 

But  commands  are  of  two  kinds,  general  commands  which  are  laws,  f^^^^^^^^ 
and  special  or  particular  commands  which  fall  short  of  law.  formerly 

With  Austin  "As  contradistinguished  or  opposed  to  an  occasional  or  obliged  to 
"  particular  command,  a  law  is  a  command  which  obliges  a  person  or  obey, 
"  persons,  and  obliges  generally  to  acts  or  forbearances  of  a  class."   [Pro* 
vinee  of  Jurieprudence,  p.  15.] 

And  he  takes  to  task  Blackstone  as  having  understood  by  the  gener^ 
ality  of  a  Law,  as  opposed  to  a  Particular  Command,  obligation  on 
perBom  of  a  class,  not  obligation  to  aetiona  of  a  class.  [Austin,  i.  97 : 
Clark,  Praet.  Jur.  p.  112  seqq.:  Holland,  Jur.  p.  19  n.] 

It  is,  however,  by  no  means  obvious  that  Blackstone's  words  are  so  to 
be  interpreted.  Bather  it  would  seem  that  he  desired  to  lay  stress  on 
the  permanent  character  of  a  rale  or  law  as  distinguished  from  the  occa- 
sional nature  of  a  particular  order.  "  This  has  permanency,  uniformity, 
«<  and  universality,  and  therefore  is  properly  a  rule.** 

That  is  to  say,  a  Rule,  and  so  also  a  Law,  is  a  Standing  Order  with 
uniform,  universal  application,  and  so  combines  the  two  ideas  of  opera- 
tion on  persons  of  a  class,  and  obligation  to  actions  of  a  class,  a  combi- 
nation which  does  ordinarily  appear  to  be  implied  in  the  terms  Rule  or 
Law.    [Cf.  Clark,  Praet.  Jur.  p.  112.] 

Secondly, 

It  is"  a  rule  of  Civil  conduct.** 

**  This  distinguishes  municipal  law  from  the  natural  or  revealed.** 

By  the  Natural  Law  Blackstone  understands  such  of  the  Laws  of  God 
as  are  ascertainable  by  Bight  Beason  acting  in  conformity  with  the  "  one 
"  paternal  precept  *  that  man  should  pursue  his  own  true  and  substantial 
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certain  faculties.  He  has  a  Social  Faculty  or  Desire  after 
Society,  and  he  has  an  Intellect  or  Reason,  a  ''Judgment 
'Ho  discern  Things  pleasant  or  hurtful,  and  those  not  only 

'*  happiness.' "   By  the  Beyealed  Law  he  means  such  Laws  of  God  as  have 

been  directly  made  known  to  Man  by  his  Creator  throngh  the  agency  of 

Bevelation. 

and  cor-  The  term  **  Civil,"  therefore,  with  Blackstone  supplies  the  function  of 

responds^   Anstin's  "Positive";  it  separates  the  Laws  of  God,  or  the  Laws  given 

**Po^tivfi^  by  God  to  Man,  from  the  Laws  set  by  Man  to  Man,  all  these  being 

Tifty  *»         Haman  Laws,  or  rales  of  Human  Conduct.    With  each  the  desideratum 

was  a  term  expressive  of  operation  by  determinate  human  sanctions. 

Unfortunately  each  of  these  appellations  is  exposed  to  the  same  objection 

which  may  be  urged  against  the  epithet  Municipal ;  each  and  everyone  is 

fruitful  of  ambiguity.    For  the  term  "  Municipal "  smacks  in  a  certain 

degree  of  limitation  to  small  communities,  or  to  communities  less  than 

the  State :  aroilnd  the  term  **  Civil "  group  themselves  a  whole  host  of 

common  interpretations,  varying  with  the  antithesis  of  the  moment :  and, 

grammatically,  law  set  by  God  is  as  truly  "Positive,"  as  is  law  set  by 

Man. 

Thirdly, 

It  is  a  rule  •*  pretcribed.** 

Austin  and  Blackstone  are  at  one  as  to  the  cruelty  and  unfairness  of 
Ex  poit  facto  law,  and  there  seems  but  small  room  for  animadversion 
upon  the  latter's  account  of  the  ground  of  the  rule  that  "  Ignorance  of 
the  Law  is  no  excuse,"  in  view  of  his  statement  that,  when  a  rule  "is  in 
the  usual  manner  notified,  or  prescribed,  it  is  then  the  subject's  businees 
to  be  thoroughly  acquainted  therewith :  for  if  ignorance  of  what  he  might 
know  were  admitted  as  a  legitimate  excuse,  the  laws  would  be  of  no  effect, 
but  might  always  be  eluded  with  impunity."    [Cf.  Austin,  i.  p.  498.] 

Fourthly, 

It  is  prescribed  by  the  Supreme  Power. 

Here  Blackstone  proceeds  to  enumerate  a  theory  of  Sovereignty, 
which,  stripped  of  its  garb  of  special  pleading  and  tautological  reasoning, 
is  in  essence  identical  with  that  of  Austin. 

"  How,"  says  he,  "  the  several  forms  of  government  we  now  see  in 
the  world  at  first  actually  began,  is  matter  of  great  uncertainty,  and  has 
occasioned  infinite  disputes.  It  is  not  my  business  to  enter  into  any  of 
them.  However  they  began,  or  by  what  right  soever  they  subsist,  there 
is,  and  must  be,  in  all  of  them  a  supreme,  irresistible,  absolute,  uncon- 
trolled authority,  in  which  the  jura  summa  imperii,  or  the  rights  of 
sovereignty  reside.  And  this  authority  is  placed  in  those  hands  wherein 
(according  to  the  opinion  of  the  founders  of  such  respective  states,  either 
expressly  given,  or  collected  from  their  tacit  approbation),  the  qualities 
requisite  for  supremacy,  wisdom,  goodness,  and  power,  are  the  most  likely 
to  be  found."    [Comm.  i.  48.]    And 

**  As  the  power  of  making  law  constitutes  the  supreme  authority,  so 
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"present  but  future,  and  such  as  may  prove  to  be  so  in 
"their  natural  consequencea"    That  which  is  opposed  to 
this  Judgment  is  opposed  to  the  Law  of  Nature,  that  is, 
of  Human  Nature  \    The  Law  of  Nature  is  rule  of  con-  The  origin 
duct  arrived  at  by  man  pursuing  his  Social  Desire  under  f.^aw  of 
the  guidance  of  his  Right   Reason,  or   well-tempered  ^^^iu««" 
Judgment.     "Natural  Right  is  the  Rule  and  Dictate  of 
"Right-Reason,  shewing  the  Moral  Deformity,  or  Moral 
"Necessity,  there  is  in  any  Act,  by  either  its  complying, 
or  disagreeing  with  Human  Nature  itself,  and  conse- 
quently that  such  an  Act,  is  either  forbid  or  commanded 
by  God,  the  Author  of  Nature'." 

Law  Natural  is  eternal,  immutable,  as  instantly  appre- 
ciable as  that  twice  two  is  four.  "The  Law  of  Nature  is 
"so  unalterable  that  God  Himself  capnot  change  it.  For 
"though  the  Power  of  God  be  Immense,  yet  may  we  say, 
"that  there  are  some  things  unto  which  this  infinite 
"Power  does  not  extend.  Indeed  when  we  speak  so,  'tis 
"only  a  manner  of  speaking  that  is  so  far  from  signifying 
"any  thing,  that  it  implies  in  it  a  manifest  Contradiction. 
"For  instance  then,  as  twice  two  should  not  be  four,  God 
"Himself  cannot  effect;  so  neither  can  He,  that  what  is 
'intrinsically  evil  should  not  be  evilV 

whererer  the  sopreme  authority  in  any  state  resides,  it  is  the  right  of  that 
anthority  to  make  laws,  that  is... to  prescribe  the  rule  of  oivil  action.*' 

Comm.  I.  61,  52.    Bopra  p.  86. 

Fifthly, 

It  is  a  role  **  commanding  what  U  right  and  prohibiting  what  i$ 
wrong* 

This  phraseology  may  involve  either  of  two  things,  (a)  It  may  be 
merely  an  unnecessary  addition  declaratory  or  explanatoiy  of  the  idea  of 
mle.  (5)  It  may  be,  and  probably  was,  a  lawyer's  assertion  of  the  right- 
ful inseparability  of  Law  and  Justice,  or  of  Law  and  Morality.  Such  a 
form  of  expression,  however,  as  this  last  implies,  confuses  that  which  is 
with  that  which  ought  to  be.  Law,  it  may  well  be  granted,  ought  to  com- 
mand the  light  and  to  prohibit  the  wrong.  Every  law,  as  being  law,  is 
legaily  right,  and  right,  too,  are  its  commands.  But  that  Law  and 
Equity  may  be  leagues  apart,  the  name  of  the  Chancery  Division  is  an 
abiding  witness  to  testily. 

1  De  Jure  Belli  et  Pacis,  Prolog.  9. 

>  Ibid.  Book  i.  Cap.  i.  x.  1.    Translation  1715. 

'  Ibid.  Book  i.  cap.  i.  x.  5. 
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The  evi'  Law  Natural  is  proved,  or  made  known,  in  a  two-fold 

the  Law  of  ^^^'^^^i  by  the  immediate  and  necessary  agreement  of 

Nature,  conduct  with  a  Nature  reasonable  and  designed  for 
society,  and  by  the  confirmation  of  the  approval  of  all,  or 
of  the  more  civilised,  peoples  \  The  Mother  of  Natural 
Law  is  Human  Nature's  self;  a  Nature  the  rightful  sway 
of  whose  Social  Affection  has  the  further  support  of  the 
history  of  the  past.  Sacred  History,  teaching  that  all 
men  are  akin  as  the  descendants  of  a  common  parentage, 
teaches  the  Brotherhood  of  Man*. 

The  Law  But  side  by  side  with  Law  Natural,  there  is  Law 

Voluntary.     God  in  His  Wisdom  is  not  content  to  leave 
men  to  the  guidance  of  their  own  fallible  human  Nature: 

Divineand  the  Creator  still  rules  by  His  great  Free  Will*.  And 
that  Will  He  makes  known  by  Revelation,  whether  to  all 
mankind,  or  to  one  people.  The  Divine  Voluntary  Law 
may  never  contradict  the  Law  of  Nature.    But  not  so  all 

Human.  Voluntary  Law.  For  there  is  Human  Voluntaiy  Law; 
and  that  of  three  kinds.  There  is  the  Law  of  the  Com- 
monwealth; there  is  the  Law  of  the  Particular  Condition, 
subject  to,  though  not  derived  from,  the  Civil  Power;  and 
there  is  the  Law  of  Nations  \ 

Civil  Law  The  Law  of  the  Commonwealth  is  law  of  human  ordi- 
nance, occasioned  by  regard  to  common  profit,  and  obliging 
by  force  of  common  consent.  The  fulfilling  of  Covenants 
is  dictated  by  the  Law  of  Nature:  is  an  emanation  of  the 
Social  Desire  with  its  Reason  guide ;  and  the  obligation 
of  Civil  Law  is  grounded  in  Covenant*.  The  mother  of 
Civil  Law  is  the  obligation  arising  trom  Agreement  or 
Consent*. 

But,  of  Laws  of  Human  Ordinance,  some  are  made  for 
the  profit  of  a  single  society;  some  for  the  profit  of  all 
societies.  The  laws  which  are  made  by  common  consent 
of  the  obliged  for  the  profit  of  a  single  society  are  Civil 

1  De  Jure  SeUi  et  Paei$t  Lib.  i.  Cap.  i.  xn. 

s  Ibid.  Proleg.  14.  >  Ibid.  Proleg.  12. 

*  Ibid.  Lib.  i.  Cap.  i.  ziv.  *  Ibid.  Proleg.  15. 

•  Ibid.  Proleg.  16. 


GROTIUS  AND  THE  SCIENCE  OF  INTERNATIONAL  LAW,    97 

Laws.    The  laws  which  are  made  for  the  profit  of  societies  *^  tbe 
in  general  constitute  the  Law  of  Nations\  Nations. 

The  Law  of  Nations  derives  its  authority  from  the 
unanimous  approbation  of  all,  or,  at  least,  of  many  na- 
tions: its  proofs  are  continued  usage  and  the  testimony 
o{  juri8periti\ 

The  system  of  Orotius.  then,  is  founded  on  something 
more  than  a  mere  confusion  of  the  old  vague  Law  of 
Nature  with  the  rules  of  International  Practice. 

His  foundation  is  simply  the  Just  Man.     He  begins  Chfotius 
with  Man  as  Man  and  with  the  conception  of  Justice :  he  scienoe  of 
would  root  his  principles  in  "  some  such  certain  notions,  ?^2La 
"as  none  can  deny  without  doing  violence  to  his  judg- upon  ihe 
"  ment  V    And  if,  as  he  holds,  there  be  a  Natural  Justice,  ^  tt^jL^ 
his  method  is  correct :  the  same  Justice,  which  binds  the  Man 
individual  as  an  individual,  must  bind  him  as  a  state- 
member.    The  Law  of   Nature,  which   penetrates   the 
individual  conscience,  must  guide  the  national  conduct. 
The  Law  of  Nature  is  but  the  expression  in  conduct  of  a 
dominant  and  universal  craving  well  regulated\    Justice 
is  approved  of.  Injustice  condemned,  by  the  consent  of 
all  good  men  in  every  relation  of  life.    Justice  is  the  best 
state-boundaiy,  and  the  best  defence  against  the  enemy : 
it  furnishes  the  strength  of  a  good  conscience,  and  gains 
for  its  follower  the  good-will  of  his  fellow-men*.    That 
Justice  18,  Nature  herself  declares.     What  Justice  claims, 
men  have  in  every  age  admitted  and  confirmed.     She 
speaks  by  the  Right  Reason  of  the  Human  Being,  and 
by  the  Moral  Sense  of  the  mighty  body  of  Mankind.    Men 
are  swayed  by  three  forces;  by  Nature,  by  the  Free 
Will  of  God,  and  by  the  Free  Will  of  Man ;  and  from 
these  they  may  not  escape,  whether  as  individuals,  as  Asaninter- 

national 

>  De  Jure  BeUi  ae  Pacu,  Proleg.  17.  *°*^'' 

«  Ibid.  Lib.  i.  Cap.  i.  14. 

•  Proleg.  89. 

*  Cf.  7  Coke,  12,  <*The  law  of  Nature  is  that  which  God  at  the  time  of 
**  creation  of  the  nature  of  man  infused  into  his  heart,  for  his  preservation 
'*and  direction." 

»  Proleg.  le— 27. 

W.  7 
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citizens,  or  in  their  mutual  dealings  as  members  of  dif- 
ferent statea  The  Iaw  of  Nations  is  to  be  sought  in 
attested  usage,  but  the  practice  of  peoples  may  never 
rightly  deviate  from  the  eternal  standard  of  the  code  of 
Nature. 

It  were  easy  to  multiply  criticism  upon  views  like 
these.  Nature  and  Conscience  are  knavish  thinga  Dif- 
ferences do  occur  between  peoples.  Either,  then,  it  would 
seem.  Natural  Justice  is  not  a  clear-voiced  speaker,  or 
men  find  it  in  no  way  difficult  to  drown  her  warning  cries. 
If  Conscience  be  the  voice  of  Natural  Justice,  every  man 
shall  do  that  which  is  right  in  his  own  eye& 

And  yet  is  it  so  ?  Is  there  no  Moral  Sense  abroad  in 
the  world,  no  force  of  moral  opinion  ?  Is  there  no  Moral 
Progress  ?  Then  what  of  these  Conventions  of  Geneva 
and  St  Petersburg,  this  growing  power  of  the  Press 
among  the  peoples  of  the  civilised,  these  Peace  Congresses, 
and  these  Arbitrations  ?  Do,  or  do  not,  the  nations  ad- 
vance apace  from  Independence  to  Interdependence  ? 

And  is  Society  as  it  was  in  the  days  of  the  Georges  ? 
Men  will  not  always  believe  a  lie.    There  is,  as  Merle 
d'Aubign^  said,  '*  a  God  in  History* !"    There  w  a  Moral 
Power  abroad  whose  dictates  neither  statesman  nor  nation 
can  afford  entirely  to  despise.     We  see  its  influence  day 
v     by  day.     Morality  is  on  the  march   in   the  lines  of  a 
mighty  Scheme. 
Grotius  is        Grotius  is  primarily  a  preacher  of  morality.     Had  he 
more  than  ^®®^  Content  with  this,  his  might  have  been  the  common 
a  preacher  preacher's  fate.    But  he  went  a  long  step  ftirther,  and 
ity.       *   painted  men  as  members  of  societies  political  and  inde- 
pendent.   In  the  Law  of  Nature  he  showed  Law  Uni- 
versal:  in  the  Law  of  Nations  he  set  out  Law  Inter- 
national.   His  Law  of  Nature  is  for  Man:  his  Law  of 
Nations  is  for  State-members.     He  defines  the  sphere  of 
International  Law  by  his  delimitation  of  the  conception  of 
Sovereignty.    Sovereignty,  the  essential  attribute  of  State- 

^  D'Aubign^,  Ilistnry  of  the  Reformation,  Preface. 
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Being,  combines  two  notions,  positive  and  negative:  the 
positive  notion  of  Qovemment,  and  the  negative  notion 
of  Independence.  The  positive  right  of  ruling  Grotius 
analyses  under  the  name  of  the  Civil  Power:  the  negative 
right  of  independence  he  denotes  as  the  characteristic 
feature  of  Supremacy. 

His  Sovereign  is  the  one  governor,  or  the  body  of 
governors,  exercising  the  Civil  Power  personally  or  by 
delegates\  He  casts  to  the  winds  the  conception  of 
World-EImpire  and  World-Church.  The  subjects  of  his 
International  Law  axe  Independent  Sovereigns. 

It  is  here — here  in  his  anticipation  of  the  Peace  ofTheSys- 
Westphalia  by  the  position  which  he  assigns  to  Independ^  OzotioB  is 
ence — ^that  the  true  value  of  the  work  of  Grotius  lies.  baaed 

Independence  was  no  new  thing  in  the  world's  expe-  pendenoe. 
rience,  either  in  feet  or  as  an  ideal  state.    Autonomy  ^^^^^ 
(AvTovofila)  had  a  catching   sound    for  Hellenic   ears,  enoe  was 
Hellenic  Autonomy  paved  the  way  to  Hellenic  Subjec-    ®  ^"jjj^ 
tion,  and  Greece  perished  by  her  patriotism ;  for  Hellenic  of  theCity. 
Autonomy  was  not  National  Independence.    A  Leonidas 
might  die  battling  for  Hellas  against  the  Mede,  or  a 
Kallikratidas  curse  the  policy  which  brought  Spartan 
commanders  to  beg  their  hoplites'  pay  at  the  doors  of 
Persian  satraps',  but  the  Greek  patriot  of  the  ordinary 
mould  was  the  patriot  of  the  City'.    The  Greek  knew 
no  half-way  house  between  the   independence    of  the 
citizen  and  the  servility  of  the  subject.     After  the  vic- 
tory of  Salamis  (480  B.C.),  Athens  assumed  of  right  that 
leadership  (Hycfiovia)  of  the  Hellenes  which  the  incom- 
petence of  proud  and  selfish  Sparta  was  content  tamely 

'  De  Jure  Belli  ac  Pacitt  Lib.  i.  Gapp.  vi.  and  vii. 

Somma  antem  ilia  dioitar,  oujas  actus  alterias  jnri  non  Bubsant,  ita 
at  alterius  volantatis  hamanae  arbitrio  irriti  possint  reddi.  Alterias  com 
dioo,  ipsnm  ezoludo  qui  samma  potestate  utitur ;  cni  volantatem  matare 
licet,  nt  et  successorem,  qui  eodem  jure  utitar,  ao  proinde  eandem  habet 
potestatem,  non  aliam. 

'  Xen.  Hell,  i.  e.  6.  7.    Plutarch,  Life  of  Ly$ander, 

'  The  Greek  conception  of  a  city  was  not  that  of  a  territorial  commu- 
nis but  of  a  community  of  families :  Arist.  Polit,  ni.  c.  9. 

7—2 
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to  resign;  but  the  states  in  her  confederacy  speedily 
found  that  Athenian  Hegemony  was  in  fact  Supremacy, 
and  that  for  them  the  contribution  of  the  free  ally 
was  tribute  paid  to  a  mistres&  And  when  Sparta, 
putting  herself  forth  as  the  champion  of  Autonomy, 
succeeded  by  the  help  of  the  Great  King's  gold  in  the 
subjugation  of  her  rival,  she  too  failed — ^and  failed  igno- 
miniously  and  more  deservedly — in  the  very  hour  of  her 
triumph. 

The  Spartan  lauded  Autonomy,  but  he  practised 
Tyranny,  and,  chafing  under  the  brutal  rule  of  Spartan 
harmosts,  Greece  regretted  the  days  of  the  milder 
Athenian  sovereignty.  The  genius  which  enabled  Thebes 
to  overthrow  the  oppressor  was  the  genius  of  two  only  of 
her  citizens.  The  glory  of  Thebes  was  bom,  and  died,  in 
Pelopidas  and  Epaminondas;  and  Hellenic  unity  came 
behind  the  spears  of  the  Macedonian  phalanx. 

The  fate  of  Hellas  was  natural  and  deserved.  She 
sighed  for  liberty,  but  would  not  grant  it  Freedom  is 
not  for  the  slave-master,  nor  for  the  man  without  compas- 
sion. Men  best  learn  mercy  by  adversity. 
Inequality  The  history  of  the  interpolitical  relations  of  the  Greek 
^rv^ed  cities  is  the  history  of  the  alternation  of  Independence  and 
politics.  Subjection :  the  history  of  the  internal  politics  of  each 
town  is  the  history  of  Inequality.  The  city  of  Lycurgus 
was  a  state  of  a  ruling  military  caste,  of  depressed  and 
dissatisfied  Perioikoi,  and  of  oppressed  and  insurgent 
Helots.  The  Athenians  were  justly  reputed  the  most 
hospitable  of  the  Hellenes,  but  slavery  was  for  them  a 
natural  and  necessary  institution  ^  and  the  Metoikoi  of 
Athens  might  not  always  possess  their  souls  in  safety*. 
Sparta  had  her  Xenelasia,  Athens  her  Sycophants'. 
Everywhere  throughout  Greece  citizenship  was  a  privilege 
guarded  jealously  and  religiously  against  the  foreign  in- 

1  Cf.  Arist.  Polit,  i.  c.  6. 
s  Xen.  HeUen.  ii.  c.  S.  21. 

>  Laurent,  ii.  pp.  105,  107  seqq.    Xenoph.  De  Rep.  Laced,  c.  xiv.  4 ; 
Thuc.  III.  16. 
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truder\  though  not  everywhere  as  in  Megara  admission 

to  the  suffrage  was  equivalent  to  entry  upon  the  roll  of 

the  city  Qods*.    And  everywhere  raged  the  party  feud 

of  the  Dorian  and  Non-Dorian  element,  of  Aristocrat 

and  Demos.    Greece  was  possessed  by  three  cardinal  sins,  Three  po- 

by  the  selfishness  of  Autonomy,  by  the  cruelty  of  Party-  "r  S«ece!" 

Hate,  and  by  the  narrowness  of  Exclusivenesa    Philip 

was  the  Avenger. 

Union  is  Peace.    War,  like  Religion,  or  like  Commerce,  Alexander 
may  be  under  Heaven  a  Peacemaker.    Alexander  in  his  J^^  * 
career  of  world*conquest  was  the  missionary  of  union,  formal 
And  Alexander  knew  his  mission.    But  the  early  efforts  oonqnest, 
of  the  &r-8eeing  conqueror  to  bring  about  the  coalescence  ^"*  J?? 
of  Hellene  and  Mede  failed  before  the  blind  race  pre-  raooess- 
judices  of  his  own   Macedonians.      Little  wonder  that  [jj^npu ^* 
Alexander  gave  way  to  petulant  outbursts  of  fury,  when  at  real 
he  saw  himself  thwarted  by  men  who  knew  how  to  subdue  °"'°"' 
but  not  to  govern*.     The  time  was  not  ripe. 

The  Empire  of  Alexander  broke  into  fragments  at  his 
death,  and  the  rule  of  the  Successors  prepared  the  way  for 
Rome.    Rome  learned  in  the  school  of  centuries  the  secret  The  Em- 
of  Empire.   Her  rule  in  the  days  of  her  World-Sovereignty  R^^e  snc- 
combined  the  sufficiency  of  Local  Qovemment  with  the  oessfuiiy 
efficiency  of  Centralisation.    The  Roman  subdued,  but  he  j^^^ 
shared  his  spoils  with  the  conquered.    He,  too,  had  his  independ- 
class  warfare,  his  patrician  and  his  plebeian  :  he,  too,  had  Central 
his  freemen  and  his  slaves,  his  ruling  city  and  his  subject  ^^»^^ 
provincials.    But  he  won  his  way  out  of  the  trammels  of 
caste ;  he  created  forms  of  enfranchisement,  and  encouraged 
their  use ;  and,  leaving  his  ancient  distrust  of  the  foreigner 
as  a  natural  foe,  he  exercised  a  wide  toleration,  and  took 
to  himself  brothers  of  the  barbarians  of  the  wild  North 
and  the  distant  East.     In  the  Novus  Homo,  the  Freed- 
man,  and  a  Cosmopolitan  Citizenship  Rome  found  her 

1  Plutarch,  Life  of  Pericles^  o.  37.   Laurent,  ii.  p.  99.    Aristotle,  Polit. 
ni.  c.  5. 

*  Laurent,  n.  p.  101. 

*  Plutafeh,  Life  of  Alexander, 
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political  salvatioD.  The  statesmanship  which  struck  down 
the  arms  of  the  Italians  by  the  grant  of  the  Roman  suf- 
frage was  the  statesmanship  of  an  Eternal  City  and  of  an 
imperial  Peacemaker.  Theirs  was  no  ill  &te  who  were 
content  to  lose  the  fearful  jealousy  of  a  harried  Autonomy 
in  the  calm  security  of  the  Roman  Peace. 
Barbarian  But  at  length  Pagan  Civilisation  had  wrought  its  ap- 
pendence  P^^'^*®^  work.  The  Roman  had  collected  the  gods  of  the 
nations  in  his  great  Pantheon.  But  the  Lord  Jehovah 
was  a  jealous  God.  The  World-Empire  prepared  the  way 
for  the  World-Church,  and  the  Faith  of  the  One  Godhead. 
The  Barbarian  worshipper  of  Odin  and  Thor,  the  Baer- 
serk,  the  man  of  Holmgang,  of  Attestupor,  and  the  "  grim 
ash-play  "  was  the  chosen  instrument:  He  made  his  way 
shyly  and  half-timidly  across  the  Gallic  frontier :  Roman 
generals  sought  him  out,  admired  his  bone  and  sinew,  and 
enlisted  him  as  a  legionary.  And  he  went  to  Rome,  and 
gazed  around  in  simple  curiosity  at  the  novel  and  the 
grand.  And  enervated  Roman  citizens  smiled,  and  know- 
ing Roman  masters  winked,  and  hired  him  as  a  gladiator. 
And  a  Roman  people  was  amused.  But  he  was  not  un- 
observant :  he  was  noting  all  with  those  keen  blue  eyes ; 
and  at  last  he  knew  his  power.  That  was  an  evil  day  for 
Rome.  In  a  burst  of  wild  joy  he  raised  his  battle-shout, 
and  there  was  none  could  stand  before  that  sweeping 
blade.  Across  Gaul,  through  Spain,  and  over  the  strait 
he  went  with  one  mad  rush ;  he  crossed  the  Danube,  and 
confronts  he  Swept  on  through  the  Alpine  passes:  and  he  sacked 
Imi^al-  *^^  Imperial  City.  He  seemed  the  Destroying  Angel  of 
iem.  Imperialism. 

Thelm-  But  Civilisation  might  not  perish  at  the  hands  of 

BundTes.^  Barbarism.  The  Imperial  Idea  lived ;  the  World-Church 
was  reared  by  her  Head  on  the  ruins  of  the  World- 
Empire:  and  Barbarian  Franks  became  the  champions 
of  Orthodoxy.  So  the  Barbarian  bowed  to  Roman 
Majesty.  But  the  Barbarian  stood  for  Independence. 
Barbarian  Hia  Independence  was,  however,  neither  the  independ- 
race^aB    ®^^  ^^  ^^®  ^^^y*  ^^^  *^®  independence  of  the  State,  but 
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the  independence  of  the  tribe.    It  was  not  till,  laying  the  inde> 
aside  his  roving  and  making  for  himself  a  settlement,  he  ^f^^  ^ 
had  collected  and  combined  the  scattered  fragments  which  ^^ 
lay  around  him,  welding  them  by  his  own  native  genius, 
that  the  lines  were  laid  for  Independence  of  a  new  order. 
The  Feudal  System  was  a  system  of  Territorud  Inde- 
pendence. 

And  this  is  the  Independence  of  Qrotius.  The  Inde- 

States  are  territorially  independent.    The  State  Sove-  Sf^,^^g 
reign  is  over  all  persons  and  in  all  causes  within  hiswteni- 

1       .    .  torUlinde- 

domimons  supreme.  pendenoe. 

This  would  scarcely  seem  a  particularly  hopeful  pro-  Wh«t 
mise  for  the  foundation  of  a  science  of  International^^, 
Law.    And  to  advance  a  step  further,  in  the  laying  down  the  oon- 
of  the  proposition  that  International  Law  is  evidenced  by  states? 
Practice,  would  appear  either  to  recommend  the  pursuit  of 
an  ever-escaping  shadow-rule,  or  to  point  to  an  Interna- 
tional Law  left  sticking  in  its  shell    Practice  is  of  the 
past :  civilisation  is  progressive. 

There  is  only  one  conclusion :  International  Law  may 
never  be  perfect :  but  in  that  International  Law  partakes 
merely  of  the  character  of  all  earthly  things.  The  most 
perfect  actually  existent  legal  system  is  not  incapable  of 
improvement  Municipal  Legislation  is  doomed  to  follow 
eternally  in  the  wake  of  practical  need. 

A  theory  of  International  Law,  however,  to  be  prac-  What  Im 
tically  applicable,  must  provide  for  improvement.  test  of 

Where  is  the  corrective  ?    Qrotius  finds  it  in  his  "**?"•  , 

...  1  -r       -  national 

Natural  Justice.  right? 

There  was  little  or  nothing  new  in  his  conception  of  Grotins 
the  Law  of  Nature  \    His  was  not,  indeed,  that  old  "  Law  hli^LaVof 
of  Nature"  which  pervaded  all  Creation,  animate  and'^Atuie. 
inanimate,  that  vague  and  subtle   Great   Spirit  whose 
manifold  working  in  all  material  things  the  poet  souls  of 
antiquity  perceived,  and  hastened  to  acknowledge ;  it  was 
not  Ulpian's  Jus  Naturale,  a  law  of  Instinct,  a  law  common 

^  See  Holland,  Juritprudenee,  chap.  lu. 
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to  man  and  beast';  still  less  was  it  International  Law, 

Jus  inter  Gfentes.    The  Stoics  had  taught  of  a  Law  of 

Nature  which  was  the  perfect  norma,  or  rule  of  life,  for 

men ;  and  Orotius,  too,  told  of  a  Law  of  Nature  which  was 

the  rule  of  human  conduct,  Law  Universal,  incumbent  on 

men  by  force  of  their  very  rational  human  being*. 

His  difl.  It  may  be  that  Grotius  was  guilty  of  an  error  of  judg- 

tinction  of  men^  in  his  employment  of  the  term  "  Jus  Gentium."    He 

Nature      distinguishes  aptly  enough  between  the  Law  of  Nature 

ofNatkms.  whose  evidence  is  the  Moral  Sense  of  Rational  Mankind, 

and  the  Law  of  Nations  which  is  of  Human  Ordinance 

and  evidenced  by  Practice*.     But  in  designating  the  Law 

of  Nations  by  the  name  ''  Jus  Gentium,"  he  opens  the 

door  to  endless  confusion. 

It  may  be,  again,  that  Grotius  ascribed  to  the  term 
"  Jus  Gentium  "  in  the  mouths  of  Roman  writers  a  de- 
iiniteness  which  did  not  belong  to  it.  It  may  be — it 
seems  to  me  certain — that  in  the  mouths  of  these  writers 
Jus  Gentium  was  not  always  a  consistent  notion.  The 
Actual  sometimes  approaches,  sometimes  falls  short  of  the 
Ideal.  When,  at  length,  the  field  has  been  strictly  limited, 
and  limited  to  Human  Conduct,  men  fail  in  practice  to 
reach  the  standard  of  perfection ;  and  a  distinction  must 
be  drawn  between  that  which  is  and  that  which  ought  to 
be.  There  were  Roman  writers,  it  is  very  certain,  who 
hesitated  to  affirm  the  necessary  coincidence  of  their  Jus 
Gentium  with  Jus  Naturale*.  Their  Jus  Gentium  was, 
I  apprehend,  commonly  Law  Universal ;  but  universal  as 
being  the  expression  of  a  common  practice\ 

The  Jus  Gentium  of  Grotius  is  likewise  evidenced  by 
practice, 
GroiiuB  But  Grotius  was  confessedly  a  Reformer,  and,  as  such, 

being  a 
reformer 

1  D.  I.  i.  1.  3.    Inst.  z.  2. 

'  Cf.  7  Coke,  12— -14.    Moleville,  Private  Memoirs,  iii.  p.  360. 

'  Cf.  Selden,  Mare  Claueitnif  Book  i.  chap.  3. 

^  Inst.  X.  8.  2.     Sallnst,  Jug,  c.  35  ut  supra. 

*  Bat  see  Maine,  A.  L,  chap.  iv.  and  Maine,  International  Law, 

Lectures  i.  and  u. 
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was  of  necessity  obliged  to  appoint  as  the  standard  of  wm 
international  Justice  in  Peace  and  War  some  nobler  test ntoto 
than  actual  Usage.     The  lauding  of  simple  Usage  ^JJJJ^^S*' 
Mansfeld  and  Christian  of  Brunswick  had  been  as  futile  of  right 
as  the  preaching  of  a  purer  morality.     Grotius  knew  his  ^ti^ 
Age,  and  he  chose  his  ground  accordingly.    And  just  as  Practice, 
the  prompt  and  universal  applause  which  hailed  the  ap- 
pearance of  De  Jure  BeUi  ac  Pads,  coupled  with  its  per- 
manent popularity,  constitutes  the  fullest  and  highest 
proof  of  his  moral  diagnosis  of  men,  so  the  almost  inune- 
diate  improvement  in    international   practice    following 
thereupon,  coupled  with  the  continuous  and  certain  pro- 
gress since  his  day  of  the  forces  and  ideas  of  Peace,  is  the 
best  attestation  to  the  soundness  of  his  premisses  \ 

Grotius  took  the  stem  figures  of  Practice  and  National 
Independence,  and  draped  them  in  the  coverings  of  Con- 
science and  Good  Opinion.  His  Law  of  Nationa  was  a 
fact :  it  was  rule  of  conduct,  the  rule  of  conduct  observed 
in  their  mutual  dealings  by  all,  or  by  the  greater  number 
of,  civilised  peoples  possessing  national  independence — ^a 
rule  of  conduct  operating  therefore  within  the  sphere  of 
that  independence,  Le.  within  the  sphere  of  Territorial 
Jurisdiction. 

But  Grotius  never  cast  loose  from  the  sheet-anchor  of  Hence  his 
his  hopes  of  improvement :  he  never  lost  sight  of  the  Law  ^nt*of 
of  Nature  with  its  central  figure  of  the  Rational  Just  the  Law  of 

fug  Nature. 

Man. 

Grotius  referred  for  the  evidence  of  his  Law  of  Nations 
to  continued  Practice,  but  he  grounded  its  authority  pri- 
marily in  Consent,  and  so  ultimately  in  the  Moral  Sense 
of  Rational  Humanity.  He  filled  in  with  his  Law  of 
Nature  the  yawning  gaps  in  his  Law  of  Nations:  and 
preached  the  blessings  of  temperamenta  while  he  acknow- 
ledged a  stricter  right. 

True,  he  had  one  ally  the  value  of  whose  assistance  The 
can  hardly  be  overestimated.    Of  the  great  agents  in  the  ^^in* 
amelioration  of  international  practice  during  the  Middle  obtained  a 

1  Maine,  InL  L.  p.  23. 
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readier  ac-  Ages,  four  had  lost  their  ancient  power.  But  the  fifth, 
inoonse-  ^he  Boman  Law,  was  still  held  in  honour.  It  had  sur- 
qaence  of  yiyed  the  wreck  of  the  old  Empire  and  the  jealousy  of  the 

the  gene-  ^  o  t/ 

ral  recog.  common  lawyer\      The  Roman  Law,  like  the  Roman 

£e  princi-  ^^*^>  stood  by  the  force  of  a  moral  power,  and  the  hold 

^8  of  the  of  the  Civil  Law,  like  that  of  the  saving  Faith,  seemed 

Law,         destined  to  be  eternal.     Lavryers  had,  in  time  gone  by, 

borrowed  largely  of  its  dicta  while  affecting  to  repudiate 

its  sway.     Qrotius,  while  he  drew  on  all  antiquity  for 

whiohwere  precedents  and  proof,  had  in  the  Roman  Law  an  unfailing 

dSvm       storehouse  of  principles;   and  he  used  it  unsparingly*. 

^^.        And  the  obligatory  force  which  men  acknowledged  in 

those  principles  as  rules  of  a  municipal  legal  system,  they 

carried  with  them  when  they  were  enunciated  as  laws  of 

international  conduct*.    The  rules  of  Roman  Law  spoke 

1  Maine,  IiU,  L.,  pp.  16  et  aeqq. 

*  Cf .  Maine,  Ancient  Law,  p.  97. 

>  A  somewhat  different  view  of  the  position  of  Grotius  seems  to  be 
taken  by  the  Bev.  T.  J.  Lawrence  (*<  Essays  on  some  Disputed  Questions 
in  Modem  International  Law,"  Essay  it.). 

<*  Modem  International  Law,  of  which  Grotius  mnst  be  considered  the 
"father,  was  in  its  origin  an  attempt  to  find  a  working  snbstitnte  for  the 
'*  exploded  theoiy  of  nniyersal  supremacy.  It  obtained  rapid  and  com- 
"plete  snccess  becanse  it  pressed  into  its  service  the  generally  received 
<«  doctrine  of  the  existence  of  a  State  and  a  Law  of  Nature.  It  set  forth 
'*that  since  States  had  no  common  superior  they  were  in  the  same  oondi- 
**tion  as  men  before  civil  governments  arose,  and  like  them  were  ruled  in 
"their  mntual  intercourse  by  Natural  Law.  Natural  Law  postulated  the 
"equality  and  independence  of  those  who  lived  under  it,  and  therefore  all 
"fully  sovereign  states  were  equal  and  independent.  Sovereignty  was 
"territorial  because  Natural  Law,  as  interpreted  in  the  Boman  Jtu 
**  Gentium^  held  each  individual  unit  among  its  subjects  to  be  absolute 
"owner  of  the  soil  which  belonged  to  him.  The  notion  that  the  Jt/t 
"  Oentium  was  an  international  code  of  antiquity  based  upon  the  Law  of 
Nature,  brought  about  a  wholesale  adoption  of  its  rules,  especially  those 
which  regulated  proprietary  rights;  and  thus  modem  International 
"Law  was  filled  with  principles  and  details  taken  directly  from  the  legal 
"system  of  ancient  Bome.  We  see  therefore  that  Grotius  reared  the 
"magnificent  fabric  of  his  system  on  the  foundation  of  a  double  mistake. 
"  It  was  a  speculative  error  to  suppose  that  the  so-called  Law  of  Nature 
"  was  a  positive  code  actually  existing  among  men ;  and  it  was  an  error 
"of  fact  to  suppose  that  the  Jut  Gentium  was  regarded  by  the  Boman 
"lawyers  as  a  body  of  rules  for  the  settlement  of  disputes  between  nations. 
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with  the  voice  of  accepted  authority  in  De  Jure  Belli  ac . 
Pads. 
. "But,  after  all,  the  Grotian  sjrstem  could  not  have  ob-  Bat  the 
/^tained  lasting  reverence,  save  by  force  of  its  intrinsic  gygtem 
excellence.     Its  roots  struck  deep  because  they  met  ^^^^ 
kindly  soil.    Man  is,  past  doubt,  a  moral  and  a  social  no  ezoel- 
animal ;  and  he  loves  to  hear  of  his  native  worth.    Pride  *®°~' 
may  be  a  moral  factor.    So  Grotius  thought,  and  so  he 
spoke :  and  his  preaching,  therefore,  was  not  wholly  thrown 
away.     His  teaching  rests  on  a  certain  foundation,  on  the 
foundation  of  the  grandest  fact  in  history.     There  in  a  There  Ib  a 
ILaw  of  Nature  which  is  not  a  fleeting  day-dream.  k  Jon 

'*  Yet  had  it  not  been  for  these  errors  it  is  difficult  to  see  how  he  oonld 
••have  foimd  materiale  for  the  oonBtmction  of  hie  system,  and  it  is  oertain 
"that  if  it  had  been  oonstmeted  it  woold  never  have  been  reoeived  and 
**aoted  npon.**    \Eua^t^  pp.  187,  188.] 

1  shoold  be  disposed  to  acquit  Orotins  of  both  the  errors  laid  to  his 
charge^''  If  I  am  right  in  my  reading,  there  needed  no  calling  in  of  an 
assumed  analogy  between  the  condition  of  individnal  men  in  an  assomed 
State  of  Nature  and  of  nations  in  a  State  of  Independence— although  * 
such  an  analogy  wof  set  up  by  Puilendorf  and  his  followers — to  establish 
the  applicability  of  the  Law  of  Nature  as  understood  by  Orotius  to  the 
mutual  dealings  of  States.  The  conception  of  a  ** State  of  Nature"  was 
a  fSsTOurite  witti  the  contemporaries  and  successors  of  Orotius,  but  I  fail 
to  see  that  any  unhistorio  State  of  Nature  oonstitntes  an  essential  part  in 
the  foundation  of  the  system  of  "the  Father  of  International  Law." 
The  Orotian  Law  of  Nature  is,  I  opine,  based  npon  the  simple  premise 
that  moet  men  are  reasonable  and  naturally  just,  a  condition  of  things 
which  is  altogether  unaltered  by  the  entrance  of  the  individual  into  any 
State-membership.  States  are  at  root  but  collections  of  individuals ;  and 
that  which  is  naturally  just  is  just  for  the  man  of  iMn^  toi  the  man  in 
every  condition  to  which  he  may  be  called.  If  most  men  are  reasonable 
and  naturally  just  or  honest,  they  will  unite  in  approving  certain  conduct 
under  certain  circumstances ;  and  the  rules  of  conduct  so  approved  are 
Nature's  Laws.  The  conclusion  seems  inevitable :  nor  does  experience, 
nor  the  moral  progress  of  mankind  give  it  the  lie  in  fact.  Moreover, 
though  the  Boman  Ju$  Oentium  was  impressed  by,  and  did  yeoman 
service  for,  Orotins,  I  should  hesitate  to  hold  that  he  regarded  it  as  an 
actual  system  of  International  Law,  that,  in  fact,  he  looked  on  its  exist- 
ence as  more  than  an  evidence  of  the  working  among  the  Bomans  of  a 
morally-guided  Bight  Beason.  ;  I  freely  admit,  however,  I  do  not  appear 
to  have  the  support  of  common  authority,  e.g,  Wheaton,  Elemente  of  Int, 
Law,  Part  x.  chap.  x.  Cf.  also  Maine,  Int,  L.,  p.  88,  and  Ancient  Law, 
chap.  IV. 
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which  18  "  This  Jus  Gentium  of  the  Imperial  jurisconsults  is 

fimciftii     "  identical  with  the  Law  of  Nature,  or  Natural  Law,  of 
"many  modem  ethical  and  juridical  writers;   and  both 
The  Law    "are,  in  fact,  the  law  of  Ood,  made  known  somewhat 
k  tibe^L«^  "  dimly  to  the  whole  human  race  at  all  times,  and  set 
of  God.      "forth  with    unmistakable    certainty  and    transcendent 
"power  in   His  revealed  will      This  is,  in   truth,  the 
"  highest  law  by  which  moral  beings  can  be  governed ; 
"highest  in  its  Lawgiver,  who  is  omnipotent  over  each 
^'individual  man,  as  well  as  over  societies  and  states; 
highest  in  the  absolute  perfection  of  the  rules  which 
it  contains;    highest  in  the  absolute  cogency  of  the 
"commands  which  it  utters;    highest  in    the  absolute 
obligation  of  the  duties  which  it  enforces ;  highest  in 
the  absolute  certainty  and  irresistible  coercive  power 
"of  the  sanctions  which  it  wields,  and  which  operate 
"  upon  the  deepest    spiritual   nature    of   every  human 
"  being  ^" 
The  Law  The  Voice  of  Ood  speaks  in  a  progressive  civilisation. 

Bet  out  in  '^^^  history  of  Humanity,  rolling  on  through  the  ages,  has 
a  progres-  its  days  of  glory,  and  again  its  days  of  cloud,  but  the  sum 
sation.       of  the  whole  is  the  history  of  advance.     The  history  of 
Litemational  Law  is  the  history  of  Humanity  in  a  par- 
ticular relation. 

Men  recognise  the  good  and  commonly  pursue  it, 
though  often  with  perverted  judgment.  The  age  of 
rough  gives  way  to  an  age  of  polished  stone,  and  at  last 
the  stone  arrow  passes  into  smokeless  gunpowder.  Saint 
Louis  lauded  the  faith  which  cleft  the  skull  of  the  infidel 
'  rather  than  dispute  with  him*.  So  late  as  the  time  of 
Coke  the  opinion  prevailed  among  the  lawyers,  whatever 
might  be  the  practice  of  monarchs  like  Francis  L,  that 
there  might  be  no  peace  with  the  infidel  "  All  infidels," 
says  Coke,  "  are  in  law  perpetui  inimici,  perpetual  enemies 
"(for  the  law  presumes  not  that  they  will  be  converted, 
"that  being  remota  potentia,  a  remote  possibility),  for 

1  Maine,  Int.  Law^  pp.  84,  35. 

*  Joinville,  Memoirs  of  Louis  IX,,  Part  i. 


t€ 
ti 


GROTIUS  AND  THE  SCIENCE  OF  INTERNATIONAL  LAW.  109 

"  between  them,  as  with  the  devils,  whose  subjects  they 
"be,  and  the  Christian,  there  is  perpetual  hostility,  and 
"can  be  no  peace;  for  as  the  Apostle  saith,  2  Cor.  vi.  15, 
"Quae  autem  conventio  Christi  ad  Belial,  avi  quae  pai^ 
fideli  cum  infideli,  and  the  law  saith,  Judceo  Chrietianum 
nullum  serviat  mancipium,  ne/as  enim  est  quern  Chrietue 
redemit  Uaephemum  Christi  in  eerviiutia  vincvlie  detinere. 
"Register  282.  Infideles  sunt  Christi  et  Christianorum 
''inimici^r  The  Crusaders  in  Religion's  name  mangled 
prisoners  in  barbarous  &shion',  and  beheaded  shipwrecked 
Saracens  with  wild  shouts  of  mockery*.  The  career  of 
Montfort  in  Languedoc  was  one  long  chapter  of  savage 
and  relentless  butchery  ^  The  lay  preaching  of  Machia- 
velli  that  a  prince  wise  and  prudent  cannot,  nor  ought  to, 
keep  his  parole,  when  the  keeping  of  it  is  to  his  prejudice, 
and  the  causes  for  which  he  promised  removed*,  is  matched 
by  the  Church's  doctrine  that  no  fiedth  need  be  kept  with 
heretics,  and  the  Church's  willingness  to  absolve  the 
obedient  sovereign  from  the  obligation  of  his  oath. 

Man  must  be  judged  by  his  age :  Gkxl  by  His  perfect 
work.  We  are  surprised  and  horrified  at  the  cruelty  dis* 
played  even  by  our  immediate  forefathers.  Maximilian  I., 
exercising  reprisals  in  Serravalle,  hunted  the  inhabitants 
with  blood-hounds*:  the  slave-owning  fathers  of  the  pre- 
sent generation  employed  the  same  agents  in  the  Southern 
swamps,  as  our  own  great-grandfathers  used  them  in  the 
pursuit  of  thieves  on  Salisbury  Plain. 

When  the  French  took  Capua  (1501  A.D.)  during  a 
parley  the  whole  body  of  the  inhabitants,  without  regarding 
sex,  age  or  condition,  were  subjected  to  the  most  revolting  v 
and  barbarous  ill-usage.  Noble  Capuan  women  were  sold 
for  a  few  pence  in  the  streets  of  Rome,  and  the  son  of  a 
Pope  was  not  ashamed  to  be  openly  a  leader  in  the  odious 

1  7  Bep.  17.    4  InBt.  155. 

*  Geoff,  de  Vinsanf,  oc.  84,  56. 

*  Ibid.  e.  61. 

^  Sismondi,  HUtoire  des  Francois  yi.  chaps.  24  and  26—28. 

•  MaehiaYelli,  The  Prince,  o.  18. 

•  Guice.  IV.  p.  807. 
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villany\      Later  opinion  condones  in  some  degi*ee  the 
ferocity  of  soldiery  in  the  heat  of  a  storm*,  but  modem 
practice  permits   the    women    and    children    to    with- 
draw before  a  bombardment*,  and  cares  kindly  for  the 
wounded. 
The  hifl.    /    The  history  of  International  Law  is  on  broad  lines  the 
S'    /history  of  progress.    And  even  within  narrow  bounds  of 
national    ^jij^^  j^^  jg  possible  to  trace  advance. 

Law  IS  a  -'^ 

histoiy  of  The  Law  of  Nature  is  the  ^pression  for  the  action 
^JJ^JJ^^  on  Man  of  an  innate  moral  foroe.^  It  spoke  in  the  Greek 
The  Law   philosopher*  as  in  the  Saxon  wafthane*:  it  was  an  aspira- 

of  Nature  f.  ^  , 

is  the  ex-   tion  or  a  nope. 

pieasion  i^  taught  the  Hellene  to  contrast  himself  with  the 

for  a  moral  ° 

force         Barbarian  and  to  bring  forth  fruit  worthy  of  his  supe- 

e^8?        riority ;   to  acknowledge  a  law  for  the  Greeks  which  was 
Whatever  more  strict  than  that  acknowledged  by  mankind  at  large, 
foroeeat    ^^^  l^w,  SO  plead  the  Platseans  before  their  merciless 
G^^    judges,  forbids  Greeks  to  slay  prisoners  freely  surrender- 
tion  M  pro- ing*.      The  plea  unhappily  availed  nothing,  but  there 
*^"^^®'    was  a  "  Law  of  the  Greeks  "  nevertheless ;  and  it  was  an 
improving  law.    The  Athenians  did  not  hesitate  to  immo- 
late Persian  prisoners  before  the  battle  of  Salamis  (480 
B.C.)  as  an  offering  to  Bacchus  the  Devourer :  the  Thebans 
before  Leuctra  (371  B.c.)  could  not  bring  themselves  to 
offer  a  human  sacrifice,  deeming  it  barbarous  and  im- 
pious^    Greek  generals  ravaged  and  burnt  without  mercy, 
and  confounded  in  a  common  &te  the  soldier  and  the 
peasant ;  but  Xenophon  depicts  his  ideal  king  as  making 
an  agreement  with  his  foe  that  the  labourers  on  the  land 


^  Gnico.  iii.  p.  59.    It  was  Cassar  Boigia. 

*  SeleetioM  from  the  Ditpatehe$  of  the  Duke  of  WeUingUm,  138  and 
800. 

*  Cf.  Memoirs  and  CorregpoTidmee  of  Field-Manhal  Viscount  Comber- 
mere^  n.  68 — 66. 

*  Apol,  Sokr,  c.  33. 

"  Baedae  Historia  Ecelesiastiea,  n.  o.  13. 

'  6  8e  p6fios  Tois'lEXKriffi  fiii  rrclretF  ro^ovf,  Thnc.  III.  68. 

7  Plutarch,  Life  ofPelopidas,  oo.  21,  22. 
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should  be  let  alone  on  either  side,  and  the  operations  of 
war  confined  to  those  bearing  arms  \ 

Greeks  were  always  cruel,  and  the  Greek  word  at  times 
untrustworthy,  but  the  Greek  felt  that  the  gods  were 
against  cruelty  and  lack  of  £uth.  Perjury  provokes  the 
gods,  says  ELlearchos*.  And  the  destruction  of  Mykalessos 
was  worthy  only  of  savages  •. 

And  the  same  Law  of  Nature  spoke  in  the  sagas  of  the 
hard  fighters  of  the  North,  men  who  asked  and  gave  no 
quarter,  and  scorned  to  die  the  straw-death.  It  told  of 
Bagnarok,  of  the  destruction  of  Odin  and  Thor,  of  Loke 
and  Hemdall,  and  the  reign  of  purity  and  peace. 

'^Then  comes  the  mighty,  the  strong  from  on  high, 
"  who  governs  all.  His  judgment  uttered,  peace  wiU  he 
"  estahlished,  and  what  is  to  be  kept  eternal  and  holy 
"  determined  *." 

It  taught  the  Roman  in  spite  of  the  conqueror*s  pride 
to  learn  of  the  Greek  and  the  Jew ;  and  it  prepared  the 
way  for  Christianity. 

1  Xen.  Cyrop.  5.  4. 

'  Xen.  Afuib.  n.  4.  7. 

>  Thne.  vn.  29,  80. 

*  Vicaiy,  Saga  Time,  p.  286. 


CHAPTER  V. 

The  Science  of  International  Law. 
[A.]    Normal  International  Law. 

Three  Co-  From  the  root-conception  of  Territorial  Sovereignty 
S^ttT*"  are  derived  naturally  and  obviously  three  all-important 
conception  Corollaries,  namely,  that 

of  Tern-  '' 

torial  A.    All  States  are  formally  equal ; 

Sove- 
reignty    /      B^     The  principle  of  the   Non-intervention  by  one 

/State  in  the  internal  affairs  of  another  admits  of  but  a 
single  exception,  viz.  the  imperative  necessity  of  self- 
would     -  protection; 

the  whole         C.    Territory  and  Jurisdiction  are  coextensive. 

ofthelnter- 

national  And  in  these  rules  would,  if  International  Law  were  a 

Peacewere  P^**^  science  of  Territorial  Sovereignty,  be  comprised  the 
Inter-        whole  law  regulating  the  relations  of  independent  States 
Lawapure  within  the  International  Circle  in  time  of  peace,  the  whole 
T^^^torial  ^^  ^^^^  ™*y  ^  termed  Normal  International  Law. 
Sore-  *  But  International  Law  is  not  a  pure  science  of  Terri- 

«ignty:     ^rii^i  Sovereignty.    Certain  correctives  must  be  applied 
not  80.       before  these  broad  principles  can  be  treated  as  repre- 
senting the  conclusions  of  modem  International  Law. 
Nations  ^o^>  while  men  are  nationally  independent,  they  are 

are  inter-  internationally  interdependent.  And,  while  past  practice 
ent,  and  proves  past  recognition  of  legal  obligation,  the  forces  of 
pron^-  "  extending  civilisation  will  constantly  suggest  present  ame- 
Bive.         lioration.     Every  day  sees  the  formation  of  new  ties  of 
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intercourse  among  men,  and  each  immediate  satisfaction 
of  want  reveab  another  need 

Every  year  the  nations  become  less  self-sufficing,  and  Commerce 
more  dependent  upon  the  interchange  of  products.  There  maker, 
seems  no  limit  to  the  fertility  of  invention,  or  to  the  field 
of  discovery :  Commerce,  resting  upon  mutual  need,  ranks 
chief  among  peace-makers :  a  nation  of  shop-keepers  is  not 
a  nation  naturally  inclined  to  war.  Wars  have,  indeed, 
been  excited  from  time  to  time  by  the  refusal  of  the  right 
to  traffic  ^  and  rival  traders  have  fought  fiercely  for  the 
possession  of  exclusive  privileges. 

English  Christianity  has  not  been  proof  against  the 
worldly  advantage  arising  from  the  forcing  upon  China 
of  the  opium  curse;  Englishmen  and  Dutchmen  have 
wrestled,  like  Roman  and  Carthaginian  of  old,  for  the 
sovereignty  of  the  sea,  and  the  ties  of  a  common  peril 
and  a  common  Faith  could  not  prevent  a  Massacre  of  1628  a.x>. 
Amboyna'.  Great  Empires  have  been  raised  by  long  years 
of  desperate  struggle  on  the  foundation  of  trading  fac- 
tones :  and  the  race  of  rival  companies  has  in  no  few 
instances  resulted  in  open  warfare.  Governments  have 
not  always  been  strong  enough  to  resist  the  demand  of 
rash  speculators  to  interfere  on  their  behalf  in  foreign 
statea  Englishmen  are  not  entirely  unfamiliar  with  the 
name  of  a  '*  Bond-holders'  War,"  and  recent  action  with 
regard  to  the  Delagoa  Bay  Railway  is  an  apt  illustration  1S89. 
of  the  difficulty  experienced  by  statesmen  in  the  attempt 
to  distinguish  between  the  obligations  of  national  credit 
and  the  defence  of  a  private  undertaking  dictated  by  hope 
of  profit. 

But,  at  bottom,  the  spirit  of  Trade  is  the  spirit  of 
Peace.  In  our  great  Indian  Empire  itself,  the  creation  of 
an  unrivalled  galaxy  of  military'  and  administrative  talent, 
the  British  power  is  a  peace-maker. 

^  OroiiuB,  Mare  Liherum,  c.  i.  Cf.  Mare  Claiuiinif  p.  4.  Joannes  de 
Solorzano  Pereiia,  De  Indiarum  Jure^  Lib.  u.  cap.  20,  §§  84—56. 

'  Gardiner,  Hist,  of  England,  v.  242. 

*  "Gonqnest  was  the  condition  of  existence."'  AliBOtit  Hist,  of  Europe 
from  the  Fall  of  Nnpoleon^  i.  p.  14, 

W.  8 
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And  every  day  the  ramifications  of  commercial  rela- 
tions, before  which  even  the  conservatism  of  China  and 
Japan  is  quickly  yielding,  spread  through  a  further  area, 
and  become  the  more  involved. 
What  will        What  the  future  may  have  in  store  for  the  world  in 
poHtical     *^®  political  field  it  is  impossible  so  much  as  to  surmise. 
Byatem  of         The  great  Oriental  monarchies  of  antiquity,  Chaldaean, 
The  Great  -Ajssyrian,  Median,  Babylonian  and  Persian,  like  the  empii*e 
Monar-      of  Rome  and  Alexander,  made  for  peace  \     Lawless  tribes 
^^'        might  own  a  dubious  subjection,  and  satraps  be  actually 
encouraged  to  wage  petty  wars,  but  it  was  something  to 
have  secured  the  acknowledgment  of  the  supremacy  of 
The  a  "  king  of  kings."     And  to-day  the  Muscovite  dominion 

oflUissia.  ^^  ^  pacificator.  The  world  has  seen  no  more  curious  and 
wonderful  history  than  that  of  the  extension  of  the  sway 
of  the  Scandinavian  Varangians  over  that  wild  mass  of 
Turanians  and  Aryans,  of  Europeans  and  Asiatics,  Slavo- 
nians, Fins,  Letts,  Chazars,  Tartars,  Georgians,  Circassians, 
Turkomans  and  the  rest,  which  make  up  the  unwieldy 
empire  of  the  Caesar  of  all  the  Russias*.  And  still  it 
moves  on  eastward  and  southward,  upon  Corea,  upon 
China,  upon  Persia,  upon  Afghanistan  and  upon  Armenia, 
and,  it  may  be,  on  Constantinople  and  Japan. 
The  The  marvellous  advance,  again,  of  the  British  Colonial 

Colonial     Empire  throughout  the  globe,  and  recent  movements  in 
Empire,     ^jjg   direction  of  imperial  federation,  furnish  matter  for 
mighty  problems,  and  encourage  the  boldest  anticipation, 
The  while  the  United  States  afford  a  standing:  example  of  a 

United  ^  6  r 

States.      great  peace-power. 

We  may  not  know  the  future ;  but,  meanwhile,  every 
acceleration  in  communication,and  every  extension  of  know- 
ledge which  tends  to  break  down  the  wall  of  race-prejudice, 
must  tend  to  change  the  face  of  international  practice, 
and  to  hasten  the  coming  of  Peace.     Perfect  peace  can 

1  Bawlinson,  Five  Great  Monarchies.  Maine,  International  JLaw, 
p.  10. 

'  Segnr's  Russia  and  Peter  the  Oreat.  Freeman,  Historical  Geography, 
chap.  XI. 
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only  come  of  perfect  trust,  and  perfect  trust  of  perfect 
knowledge.  Interdependence  induces  toleration,  and  toler- 
ation can  find  no  more  congenial  exercise  than  in  the 
distinction  and  recognition  of  the  rightful  sphere  of  Inde- 
pendence. 


A.    All  States  are  formally  equal. 

State-Character  is  a  fact,  and  that  whether  recognised  Th« 
or  unrecognised.    Formal  Recognition  is,  however,  wont  J^^j^y 
to  precede  the  admission  into  the  International  Circle, —  <rf  SUtes. 
that  is,  into  the  communion  of  States, — of  any  assertors  ^^^    .. 
of  new-born  national  independence.    And  for  this  there  is  for  Beoog- 
good  reason.    For  although  all  states  able  and  willing  to  ***  **"' 
perform  international  duties  are  de  facto  entitled  to  the 
benefits  of  international  distinction,  the  political  conse- 
quences of  the  entrance  of  a  new  community  within  the 
International  Circle  touch  such  world-wide  interests,  that 
states  of  assured  position  may  well  claim  to  scrutinise  the 
credentials  of  the  applicants  before  undertaking  with  them 
the  obligations  of  a  mutual  compact. 

Two  styles  of  recognition  must  be  kept  entirely  and 
clearly  apart.  There  is  Recognition  of  Belligerency  and 
Recognition  of  Independence. 

Recognition  of  Belligerency  consists  merely  in  the  ac-  Reoogni- 
knowledgment  by  neutrals,  or  by  the  original  sovereign,  u^ncy, 
that  a  revolted  community  is,  by  reason  of  it«  position 
and  organisation,  entitled  during  the  course  of  the  struggle 
with  the  mother-state,  to  the  war-privileges  belonging  to 
a  state.  That  recognition  rests  upon  the  importance  of 
the  intercourse  of  the  revolted  community  with  the  recog- 
nising state.  Self-protection  is  the  only  complete  justifi- 
cation for  Recognition  of  Belligerency*. 

In  order  that  such  Recognition  may  be  completely 
justified,  practice  requires  the  union  of  three  circum- 
stances. 

^  Hall,  International  Late,  p.  28. 
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(a)  There  must  be  an  actual  armed  struggle  still 
contiauing,  and  to  all  appearance  likely  to  continue, 
between  a  body  of  rebels  and  the  forces  of  their  state- 
government  ;  in  other  words,  there  must  be  a  tangible 
revolt,  coupled  with  no  manifest  likelihood  of  its  imme- 
diate suppression. 

(fi)  The  body  of  rebels  must  be  possessed  of  certain 
easily  recognisable  belligerent  characteristics.  They  must 
be  under  the  direction  of  an  organised  and  responsible 
government.  And  that  government  must  exercise  au- 
thority within  a  determinate  territory,  and  command  a 
regular  army  prepared  to  observe  the  ordinary  laws  of  war. 
(7)  The  necessities  of  intercourse  must  compel  action 
on  the  part  of  the  recognising  state.  The  locality  of  the 
site  of  belligerent  operation  will  be  in  this  regard  the 
grand  criterion  \ 
and  Recognition  of  Independence  is  matter  for  more  mature 

tionof *  consideration.  The  political  effects  of  such  recognition 
Indepen-  are  all  extensive  and  important*.  A  mother  country  may 
well  be  trusted  not  to  acknowledge  the  independence  of 
rebels  earlier  than  is  absolutely  necessary,  but  with  neu- 
trals the  case  is  otherwise.  With  these  sympathy  and 
sentiment  are  only  too  apt  to  outrun  reason  and  law. 
"  The  recognition,"  writes  Mr  Boyd,  "  of  the  independence 
"  of  Texas  by  the  United  States,  although  it  preceded  that 
"  of  other  nations,  did  not  take  place  till  1837,  and  all  sub- 
"stantial  stmggle  with  Mexico  was  over  early  in  1836. 
**  But  in  the  case  of  the  Hungarian  revolt  in  1849  the 
"  conduct  of  the  United  States  in  investing  an  agent  in 
"Europe  with  power  to  declare  the  willingness  of  his 
"government  promptly  to  recognise  the  independence  of 

^  For  the  case  of  the  Recogiiition  of  the  Gonfedezate  States  by  Great 
Britain,  see  Hall,  International  Law,  pp.  81 — 34.  Cf.  Speeehet  by  the 
Rt,  Hon.  John  Bright,  M.P,,  ed.  Thorold  Rogers,  pp.  110  and  446. 

^  For  legal  effects  of  Recognition  see  The  City  of  Berne  v.  The  Bank 
of  England,  9  Yes.  Jr.  347 ;  Dolder  v.  The  Bank  of  England,  10  Ves.  Jr. 
352 ;  Dolder  r.  Lord  Hantingfield,  and  St  Didier  v.  Lord  Huntingfield, 
11  Ves.  Jr.  2S8.  Cf.  Barclay  v.  RnsseU,  8  Yes.  Jr.  424 ;  FolUott  v.  Ogden, 
3  D.  and  E.  726,  and  1  H.  Bl.  123. 
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*'  Hungary  in  the  event  of  her  ability  to  maintain  it  was 
**  unjustifiable  towards  Austria.  The  sympathy  which  the 
American  people  undoubtedly  felt  for  the  Hungarians 
should  not  have  been  expressed  officially,  more  especially 
as  the  geographical  position  of  both  countries  prevented 
^  the  United  States  being  in  any  way  concerned  in  the 
••matter*." 

Recognition  of  Independence  to  be  rightful  must  not  Reoogni- 
go  beyond  recognition.    It  must  be  an  acknowledgment  justified 
of  an  actual  preexisting  fact.    To  precipitate  recognition,  ®^y  ^7 
whether  of  Belligerency  or  of  Independence,  must  be  and  neoes- 
regarded  as  an  inimical  act  towards  the  original  state-  ^^  ^  ^ 
government,  an  act  which  may  well  be  met  by  a  declara-  of  Cut. 
tion  of  war*. 

When  in  1825  Canning  formally  recognised  the  in-  TheRecog- 
dependence  of  the  revolted  South  American  colonies  of  the  Inde- 
Spain,  bis  intention  was  in  fact  to  seek  compensation  for  ^5.^«°°®tt^ 
the  preponderance  of  France  in  the  Peninsula  by  ''calling  American 
"  the  New  World  into  existence  to  redress  the  balance  of  j^^^j 
•*the  Old"';  but  his  action  was  none  the  less  capable  of  Britain 
ample  justification.     At  the  end  of  a  struggle  prolonged 
through  fifteen  years, — thanks  largely  to  the  assistance 
afforded  by  British   capitalists  and«by  British  bayonets 
trained  in  the  battles  of  Wellington*, — there  remained  no 
trace  of  Spanish  dominion  in  Columbia,  Chile  or  Buenos 
Ayres,  and  the   power  of  the  mother  country  was  re- 
presented by  but  a  trifling  force  in  Mexico  and  Peru. 
English  sympathies,  which   had   been  displayed  in   the 
most  active  fashion  during  the  war,  united  with  English 
commercial  interests*,  which  were  largely  involved,  in 

'  Wheaton,  Elements  of  IiUernational  Law,  edited  by  A.  G.  Boyd, 
18S0,  p.  3S. 

'  Letters  of  HUtoricus,  p.  6.  Kent's  InternatioruU  Law,  ed.  Abdy, 
p.  57. 

'  Alison,  Hist,  of  Europe  from  the  Fall  of  Napoleon,  ii.  pp.  715,  716. 

*  Ibid.  ii.  p.  716. 

>  Ibid.  ii.  pp.  620—622.  British  loans  to  the  Liberal  Government  in 
Spain  and  to  the  goyemments  in  the  revolted  Spanish  oolonies  between 
1820  and  1S50  amoanted,  according  to  Lord  Palmerston,  to  the  vast  sum 
of  £150,000,000. 
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and  the  favour  of  an  imitation  of  the  example  of  the  United 
States  States,  which  had  recognised  the  independence  of  the 
(1822-1825)  republics  in   1822.     Each   of   the  revolted  states  now 

was  amDiy 

justified  by  possessed  its  separate  and  regularly  organised  Govem- 
the  exist-  ment.  England  would,  therefore,  have  been  fully  jus- 
of  affairs,  tified  had  she  granted  recognition  in  1822,  when  she 
attempted  to  obtain  from  the  Powers  at  Verona  some 
assent  to  that  course.  The  Duke  of  Wellington  declared 
in  a  note  to  the  assembled  plenipotentiaries,  that,  while 
the  connection  subsisting  between  the  subjects  of  Great 
Britain  and  other  parts  of  the  globe  had  long  rendered  it 
necessary  for  his  sovereign  to  recognise  the  existence  de 
facto  of  governments  formed  in  different  places,  so  far  as 
was  necessary  to  conclude  treaties  with  them,  the  relax- 
ation of  the  authority  of  Spain  in  her  South  American 
colonies  had  given  rise  to  a  host  of  pirates  and  adventurers 
— an  insupportable  evil,  which  it  was  impossible  for  Eng- 
land to  extirpate  without  the  aid  of  the  local  authorities 
of  the  adjacent  coasts,  she  being  thus  forced  to  recognise 
de  fdcto  a  number  of  self-created  governments  \  The 
four  Powers,  Austria,  Prussia,  France  and  Russia,  however, 
held  themselves  aloof,  and  rightly,  their  interests  not 
being  involved  in  the  same  way  as  were  those  of  Great 
Britain".  Recognition  by  England  followed  in  natural 
course,  its  delay  being  seemingly  mainly  accounted  for  by 
the  anxiety  of  ministers  to  move  with  caution  in  view  of 
the  critical  condition  of  affairs  on  the  Continent. 

International  courtesy  is  an  all-important  factor  in 
international  politics.  The  monarch  in  the  days  of  chi- 
valry was  prompt  to  defend  his  honour.  The  honour  of 
the  prince  has  now  become  the  honour  of  the  nation;  and 
the  history  of  the  international  relations  of  republican 
States,  of  the  United  States  and  the  United  Provinces, 
hardly  encourages  the  idea  that  Democracy  is  less  quick  to 
take  umbrage  and  resent  insult  than  the  proud  hereditary 


Import- 
ance of 
luter- 
national 
Courtesy. 


*  Alison,  Hist,  of  Europe  from  the  Fall  of  Napoleon^  ii  p.  629. 

*  HaU,  International  Law,  pp.  75—77.    Kent's  International  Law,  ed. 
Abdy,  pp.  97—100. 
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ruler.  The  late  Sackville  episode  ( 1 888)  has  doubtless 
many  aspects,  but,  in  a  more  favourable  light,  it  affords 
an  example  of  national  solidity  of  feeling  \ 

States,    like   individuals,  have    their  reputations  to 
establish  and  sustain.    The  Primacy  of  the  Great  Powers 
is  an  accepted  &ct  in  modem  politics ;  but  the  governors 
of  mighty  empires  can  no  more  now  than  in  the  days  of 
the  Balance  of  Power  afford  to  set  at  nought  the  general 
public  opinion  of  the  minor  states.    There  is  a  moral  force 
abroad  which  can   make  pause  even  the  irresponsible 
master  of  two  million  splendid  fighting  men.     The  Press 
has  become  a  power',  and,  thanks  to  telephone  and  electric  The 
current,  the  reasons  and  resolutions  guiding  a  Cabinet  JJJJ^^ 
to-day  are  known  and  criticised  to-morrow  throughout  the  oommuni- 
length  and  breadth  of  a  dozen  kingdoms     On  the  one^ddBtothe 
hand,  neither  state  nor  individual  can  act  with  impunity  neoessity 
in  entire  disregard  of  the  force  of  social  disapprobation' :  national 
on  the  other,  the  slightest  show  of  disrespect,  be  it  con-  Jjoq**' 

1  Gf.  the  cases  of  M.  Gdnet  in  1793,  Mr  Jaokson  in  1809,  and 
Mr  Crampton  in  1856.  For  instances  of  the  pretensions  of  the  United 
FroYinces,  see  Wicqnefort,  pp.  228  and  290. 

'  The  power  of  the  Press  is  not  an  unmixed  blessing.  Mawkish 
sentiment  may  be  donbtfnl  hnmanitj.  General  more  truly  humane  than 
Wellington  never  commanded  an  army;  yet  he  wrote :  **  To  offer  a  public 
**  reward  by  proclamation  for  a  man's  life,  and  to  make  a  secret  bargain 
*'  to  have  it  taken  away,  are  rerj  different  things ;  the  one  is  to  be  done, 
"the  other,  in  my  opinion,  cannot,  by  an  officer  at  the  head  of  the 
»» troops." 

Col.  Wellesley  to  Lieut.-Ck>l.  Close,  8  July,  1800.    Dispatches  18. 

But  when  a  British  naval  officer  in  our  day  set  a  price  by  proclama- 
tion on  the  head  of  the  Mahdi, — a  proceeding  which  might,  if  sustained, 
have  preserved  some  thousands  of  not  wholly  worthless  lives,  an  indig- 
nant British  public  secured  the  prompt  recall  of  the  inhuman  offer.  Nor 
wero  there  wanting  humane  persons  to  condemn  in  no  measured  terms 
in  the  columns  of  the  British  press  the  shooting  down  of  the  advance- 
guard  of  hordes  of  invading  Arabs  as  the  slaughter  of  '*poor  savages 
»*  rightly  struggling  to  be  free." 

**£ven  the  very  demenoy  of  one  age  appears  cruelty  to  the  more 
*'  compassionate  feelings  of  the  next."  (Stanhope.)  It  may  be  that  our 
descendants  may  deem  self-defence  a  crime. 

>  "  The  nation  which  has  been  a  party  to  a  general  system  of  interna- 
**  tional  law,  becomes  an  outlaw  to  all  nations  if  it  breaks  its  engagement 
•*  towards  any  one  '*  (Cobden).     Speeches  of  Richard  Cohden^  p.  460. 
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tempt  of  a  flag  or  neglect  to  return  a  salute,  can  hardly 
fail  in  the  present  day  of  wide  and  instantaneous  circula- 
tion, and  of  corresponding  resentment.  It  was  not  without 
reason  that  the  colossal  genius  of  Leibnitz  could  be  con- 
tent to  debate  through  a  couple  of  hundred  quarto  pages 
a  disputed  point  of  international  etiquette  \  A  perfect 
knowledge  of,  and  a  perfect  care  for,  the  requirements  of 
international  courtesy  are  an  all-essential  equipment  of 
every  national  oflScial*. 
DiBpntes  Disputes  as  to  the  precedence  of  Ambassadors  formerly 

AS  to  DTG- 

oedencse.     frequently  assumed  the  dignity  of  national  struggles  and 

defeated  the  best  efforts  of  diplomacy'. 

The  great        A  great  contest  of  the  kind  between  the  representa- 

France      tives  of  France  and  Spain,  arising  out  of  the  pretensions 

and  Spain,  of  Philip  II.  to  exact  the  precedence  formerly  accorded  to 

his  imperial  father,  Charles  Y.,  disturbed  the  peace  of 

every  C!ourt  in  Europe  for  more  than  a  century,  and  led 

from   time  to  time  to  scenes  of  disorderly  and  excited 

brawling*. 

This  dispute  well-nigh  brought  about  a  new  papal 
schism  in  the  later  sessions  of  the  Council  of  Trent,  inter- 
rupting with  an  unseemly  wrangle  before  the  very  altar 
1563  ▲.».  the  high  religious  function  of  Saint  Peter's  Day  (1563). 
1661  ^.D.  It  culminated  in  1661  in  a  wild  fray  in  the  streets  of 
London  between  the  suites  of  the  rival  embassies.  The 
Count  D'^strades  and  the  Baron  de  Yatteville  were  at 
the  time  of  this  last  the  respective  representatives  of 
France  and  Spain  at  the  Court  of  St  James  s.  The  Swedish 
ambassador,  Coimt  Brahe,  being  about  to  make  his  public 
entry,  the  various  foreign  resident  ministei's,  in  accordance 

^     ^  Manning,  Law  of  Nations,  p.  81. 

'  In  all  that  concerns  the  rights  and  dnties  of  public  ministers, 
Wicquefort's  ''Bights,  Privileges,  and  Office  of  Embassadors  and  Public 
** Ministers"  is  a  perfect  mine  of  ancient  precedent.  Bee  also  G.  F. 
de  Martens,  PrScis  du  Droit  de$  GerUf  Lib.  iv.  ch.  2.  Two  volames  of 
Bousset's  Supplement  to  the  Corps  Universel  of  Dumont  are  taken  up 
by  an  account  of  the  ceremonial  of  European  Courts. 

s  Wicquefort,  chaps.  24  and  25. 

*  Ibid.  pp.  209—220. 
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with  the  then  prevailing  custom,  sent  their  coaches  to 
attend  the  ceremony.  Anticipating  disturbance  the  Duke 
of  York  had  ordered  out  a  troop  of  horse  and  some  com- 
panies of  foot,  but  the  officers,  having  received  no  instruc- 
tions to  interfere  actively  in  the  event  of  a  fray,  remained 
calm  spectators  of  a  scene  of  confused  fighting.  For  each 
of  the  rival  ministers  had  made  preparations  to  contest 
the  question  of  precedence  by  force  of  arm&  But  the 
Spaniards,  having  brought  over  some  guards  from  Ostend, 
enlisted  in  their  service  certain  English,  and  substituted 
covered  chains  for  their  ordinary  carriage  traces,  cut  loose 
and  killed  the  Frenchmen's  coach-horses,  and  so  carried 
the  day  by  rendering  it  impossible  for  their  adversaries  to 
proceed.  Several  persons  on  both  sides  were  killed  on 
the  spot.  Yatteville,  however,  bought  his  victory  dearly. 
Upon  the  first  news  of  the  incident  Louis  ordered  the 
Spanish  ambassador  in  Paris  to  depart  within  twenty-four 
hours,  and  instructed  his  minister  at  Madrid  to  take  in- 
stant leave  unless  he  obtained  complete  satisfaction  for 
the  insult  offered  to  the  French  Crown.  Philip  IV.,  infirm 
and  ailing,  was  in  no  condition  to  resist  the  demands  of 
his  all-powerful  son-in-law.  He  agreed  to  recall  Yatteville, 
to  instruct  his  ambassadors  to  absent  themselves  from  all 
ceremonies  at  which  those  of  France  should  assist ;  and  to 
make  through  the  newly-appointed  Spanish  representative 
at  Paris  a  formal  declaration  of  his  orders.  But  this  tem- 
porary settlement  did  not  prevent  the  subsequent  revival 
of  the  dispute. 

Similar  contests*  have  been  waged  with  similar  heat.  Other 
though  fortunately  without  its  more  outrageous  features,  ®^^*^'"* 
between  the  representatives  of  France  and  the  King  of 
the  Romans,  of  Portugal  and  Hungary,  of  the  Yenetian 
Republic  and  the  Electorates,  and  between  ministers  of 
many  small  powers.     Sweden  refusing  to  yield  place  to  1643-1648 
France  at  the  Congress  of  Westphalia,  to  avoid  con-      ^'^' 
troversy  between  the  two  allies,  separate  sessions  were 
held  at  Munster  and  Osnaburg. 

*  Wioquofort,  pp.  221—235, 
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1600  A.D.  The  negotiations  of  Etizabeth  and  Philip  III.  brought 
about  in  1600  by  the  mediation  of  Henry  IV.  of  France 
came  to  an  abrupt  conclusion  in  consequence  of  the  claim 
advanced  by  the  English,  on  the  ground  of  ancient  prac- 
tice with  regard  to  Castile,  to  precedence  of  the  Spaniards. 
Even  the  order  of  signature  of  treaties  has  been  erected 
into  a  point  of  national  honour,  and  has  endangered  many 
settlements\ 
The  At  length  the   Powers  became  convinced  of  the  ne- 

of^Vtenna,  cessity  for  arriving  at  some  general  agreement  for  the 
1815.         prevention  of  these  imtating  and  ceaseless  disputes,  and 
on  March  19th,  1815  the  representatives  of  the  eight* 
great  states  assembled  in  Congress  at  Vienna  signed  the 
following  regulation : 
Regula-  "In  order  to  prevent  in  future  the  inconveniences 

g^gj^^^*^®  "which   have  frequently  occurred,  and  which   may  still 
Powers,     "occur,  from  the  claims  of  Precedence  among  the  dif- 
Maroh,      "  ferent  Diplomatic  Characters,  the  Plenipotentiaries  of 
J^^-         "  the  Powers  who  signed  the  Treaty  of  Paris  have  agreed 
"on  the  following  Articles,  and  think  it  their  duty  to 
"  invite  those  of  the  other  Crowned  Heads  to  adopt  the 
"  same  regulations. 
Division  "  Art.  I.    Diplomatic  Characters  are  divided  into  three 

l^a."  classes, 
racters.  «  That  of  Ambassadors,  Legates,  or  Nuncioa 

"  That  of  Envoys,  Ministers,  or  other  persons  accredited 
"  to  Sovereigns. 

"That  of  Charg^  d* Affaires,  accredited  only  to  the 
"  Ministers  for  Foreign  Affairs. 
Bepresent-        "Art.  II.    Ambassadors,  Legates,  or  Nuncios  only  shall 
ch^^    te    "  ^*^®  *  Representative  character. 

Special  "Art.  III.     Diplomatic  characters  charged  with  any 

Missions.   "Special  Mission  shall  not  on  that  account  assume  any 

"  Superiority  of  Rank. 
Diploma-         "Art.  IV.    Diplomatic  characters  shall  rank  in  their 

tic  prece- 
dence. ,  Wicquefort,  pp.  377—379. 

"^  The  eight  were  Austria,  Spain,  France,  Great  Britain,  Portugal, 
Prussia,  Bnssia  and  Sweden. 
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"respective  classes,  according  to  the  date  of  the  official 
''  notification  of  their  arrival. 

"  The  present  Regulation  shall  not  occasion  any  change  Represent* 
"  respecting  the  Representatives  of  the  Pope.  ^ITpope. 

"  Art.  y.  There  shall  be  a  regular  form  adopted  by  Fonn  of 
"each  State  for  the  reception  of  Diplomatic  Characters  o{^^^^ 
"  every  Class.  initio 

"  Art.   VI.    Ties  of  consanguinity  or  family  alliances  1^°  *' 
"  between  Courts  confer  no  Rank  on  their  Diplomatic  tio  Agents 
'*  Agents.   The  same  rule  also  applies  to  political  alliances,  ^^^^y' 

"  Art.  VII.  In  Acts  or  Treaties  between  several  Powers  family  or 
"  that  admit  the  altemity  *,  the  order  which  is  to  be  ob-  ^/^  *^ 
**  served  in  the  signatures  of  Ministers  shall  be  decided  by  tion  of 

«  Va  1  i^f  t »»  Bignatares 

^"^^  •  in  Acts  or 

Three  years  later  (November  21,  1818)  the  plenipo-  Treaties, 
tentiaries  of  the  Five  Powers'  represented  at  the  Congress  J^^^j^ess 
of  Aiz-la-Chapelle  agreed  to  a  protocol,  whereby  their  of  Aix-la- 
respective  Courts  recognised  in  Ministers  Resident  ac-  igia^^' 
credited  to  them  an  intermediate  class,  in  point  of  pre-  introduo- 
cedence,  between  Ministers  of  the  Second  Class  and  ciSSg**^/^® 
Charg^  d'Affaires\  Besident- 

A  lamentable  example  of  the  ill  consequences  of  the        *  "* 
neglect  of  international  courtesy  was  afforded  by  the  contempt 
proceedings  of  the  British  in  the  early  days  of  the  century  ^^  ^^ 
in  contempt  of  the  American  flag.    The  action  of  Captain  American 
Douglas  in  1806  in  firing  into,  boarding  and  burning  the  ty  dk^^ 
"Impetueux,"  a  French  seventy-foiu*,  when  a-ground  with-  ^^ 
in  a  few  hundred  yards  of  the  North  Carolina  shore',  century, 
though  a  gross  infringement  of  the  rights  of  national  ^/u***ted' 
territorial  jurisdiction  calling  for  prompt  reparation,  might  Stotes 
have  been  excused  in  itself  as  an  unfortunate  incident  of  j^^"'^ 
the  peculiar  heat  of  the  struggle  in  which  England  was  ^on. 

^  Q.  F.  de  Martens,  Precis  du  Droit  des  GerUt  Lib.  iv.  o.  2,  §  6. 

'  Hertslet,  Map  of  Europe  by  Treaty,  Vol.  i.  pp.  62,  63.  This  Regula- 
tion formed  Annex  zru.  to  the  Vienna  Congress  Treaty  of  June  9,  1815. 

'  Austria,  France,  Great  Britain,  Prussia  and  Bussia. 

*  Hertslet,  Map  of  Europe  by  Treaty ,  Vol.  i.  p.  575. 

^  Mr  Madison  to  O.  H.  Bose,  March  Is^  1808.  Papers  relating  to 
America  jpresented  to  House  of  Commons,  1809,  p.  72. 
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engaged  with  Napoleon,  justifiable,  perhaps,  by  Bynkers- 
'  hoek  s  principle  of  the  legitimacy  of  the  continued  pursuit 
of  the  foe  into  neutral  waters  dum  fervet  opus^.  But 
American  grievances  against  British  officers  were  not 
confined  to  violations  of  neutral  territory  consequent  upon 
pursuit  of  an  enemy. 

Captain  Whitby,  commanding  an   English  squadron 
cruising  oflT  New  York,  fired  upon  a  coasting  vessel  within 
a  mile  of  the  American  shore,  killing  an  American  citizen 
The  right  o^  board".    The  greatest  irritation,  however,  was  occasioned 
for  by  the  outright  assertion  by  Great  Britain  of  a  right  in 

^^^  ber  naval  commanders  to  search  all  neutral  vessels,  and  to 
by  the  impress  for  service  in  the  British  fleet  any  British  seamen 
Britiah.     ^^^^j  thereon. 

In  1804  Captain  Bradley,  of  the  British  frigate 
"Cambria,"  exercised  this  assumed  right  in  the  very 
harbour  of  New  York,  and  beat  off  by  open  force  the 
officers  of  the  port'. 

But  it  remained  for  Admiral  Berkeley  to  crown  a  long 
series  of  acts  of  high-handed  aggression  in  the  famous 
affair  of  the  "  Leopard  "  and  the  "  Chesapeake." 
The  com-  It  may  be,  indeed,  that  American  officials  were  not 
made  by  altogether  blameless  in  their  method  of  registration  of 
fi'^dn  American  citizens,  nor  American  captains  too  particular 
against  in  their  manner  of  shipping  seamen.  If  Lord  St  Vincent, 
StatM  ^^^»  though  a  distinguished  seaman,  was  an  English  First- 
were  Lord  of  the  Admiralty,  may  be  believed  on  a  matter  of 

doabtless  ,  .  ^,  -v       i      -j.    •      a  • 

weU-         personal  experience,  there  was  more  than  laxity  in  American 

grounded,  practice  in  this  regard. 

"  Mr  King  is  probably  not  aware,"  he  wrote  to  Erskine 
on  March  13,  1801,  "of  the  abuses  which  are  committed 
"  by  the  American  consuls  in  France,  Spain,  and  Portugal, 
"  from  the  generality  of  whom  any  Englishman,  the  consul 
''  knowing  him  to  be  such,  may  be  made  an  American  for 

1  Bynkershoek,  Q^ae8tione$  Juris  Publicit  Bk.  i.  o.  Yin.    Kent,  Inter- 
national Law,  p.  328. 

*  Mr  Madison  to  G.  H.  Rose. 
«  Ibid. 
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"  a  dollar.    I  have  kaown  mord  than  one  American  master 
i  '^  cany  off  soldiers  in  their  regimentals,  arms,  and  accou- 

"  trements,  from  the  garrison  at  Gibraltar,  and  there  can- 
"not  be  a  doubt  but  the  American  trade  is  navigated  by 
''a  majority  of  British  subjects,  and  a  considerable  one 
"  too*.** 

When  in  1814  the  XT.  S.  frigate  "  Essex  "  struck  to 
a  M.  S.  "  Phoebe "  and  the  "  Cherub  "  brig,  there  were 
nearly  a  hundred  British  sailors  serving  on  board  the 
American,  many  of  whom  were  drowned  in  the  attempt  to 
avoid  capture  by  their  countrymen  by  swimming  to  shore". 
And  no  fewer  than  one  hundred  and  eighty  British  sea- 
men were  found  among  the  crew  of  the  captured  U.  S. 
frigate  "President"  in  1816*. 

But,  on  the  other  hand,  the  Americans  fairly  com-  Bat  the 
plained  of  a  system  whereby,  while  the  protection  of  the  ™®*^<>^  ®' 
national  flag  was  violated,  the  scrutiny  of  national  charac-  ment 
ter  was  vested  in  the  officer  directing  the  hurried  visit  of  ^^^^no 
a  pressgang,  or  in  the  angered  commander  of  a  short- |«««. un- 
handed man-of-war.     Mistakes  were  inevitable  and  doubt-  thau  dan- 
less  fi^uent.    It  was  claimed  that  such  a  mistake  was  8««>u8. 
made  in  the  case  of  the  seaman  Bobbins,  who  was  executed 
at  Jamaica  in   1799    for   mutiny  on    board   H.   M.   S. 
"  Hermione*."    And  mistake  undoubtedly  there  was  in  The  affair 
the  great  case  of  the  "  Chesapeake."  ?/ *^® 

Early  in  April  1807  application  was  made  through  the  pard*'  and 
Secretary  of  the  Navy  at  Washington  for  the  surrender  of  ^p^e " 
certain  deserters  from  a  British  man-of-war*.    Commodore  1^7. 
Barron  of  the  U.  S.  frigate  "Chesapeake"  replied  by 
showing  that,  though  three  of  the  men  in  question  had 
taken   service  with  him,  they  were  in   fact  free  to  do 


1  Lord  St  Vinoent  to  the  Hon.  T.  Erskine ;  Brenton*8  Life  of  St 
Vincentf  ii.  p.  67. 

'  Alison,  Hist,  of  Europe,  zni.  p.  424. 

>  Ibid.  p.  427. 

^  Clarke  on  Extradition,  pp.  35,  36. 

B  Mr  Secretary  Smith  to  Commodore  James  Barron,  6th  April,  1807. 
Papers  relating  to  America,  House  of  Commons,  1809. 
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SO,  •being  American  citizens  who  had  been  impressed  by 
the  British  frigate  "Melampus'." 

On  June  22nd,  1807  the  "Chesapeake"  frigate  put 
out  to  sea  from  Hampton  Roads.  In  Ljoinhaven  Bay 
she  passed  two  British  men-of-war,  one  of  them  being 
the  "  Melampus,"  without  molestation,  but  shortly  after- 
wards a  British  line-of-battle  ship  lying  off  Cape  Henry 
got  under  weigh,  and  stood  out  from  her  anchorage, 
seemingly  with  the  object  of  speaking  the  American. 
When  the  British  vessel,  the  "Leopard,"  Captain  Hum- 
phreys, came  within  hail,  Commander  Barron  gave  the 
order  to  heave  to.  A  boat  then  came  off  from  the 
"Leopard,"  and  the  officer  in  charge  handed  to  the 
American  commander  two  documents,  one  being  a  letter 
from  his  captain,  the  second  a  copy  of  an  order  from 
the  Hon.  Vice-Admiral  Berkeley,  Commander-in-Chief  of 
H.  M.  s  ships  on  the  North  American  Station,  requiring 
the  surrender  of  certain  specified  deserters  supposed  to  be 
serving  on  the  American.  Commander  Barron  replied 
denying  knowledge  of  the  men  described.  Thereupon, 
without  further  parley,  the  British  poured  in  a  broadside 
and  continued  a  galling  fire  with  such  effect  that,  in 
a  few  minutes,  the  American,  finding  usefril  resistance 
impossible  in  her  entirely  unprepared  condition,  hauled 
down  her  flag,  and  sent  an  officer  on  board  with  her 
surrender.  But  the  English  captain,  refrising  to  treat 
the  "Chesapeake"  as  a  prize,  contented  himself  with 
sending  a  boat's  crew,  who  took  off  four  men,  three  of 
them  being  seamen  whose  surrender  had  been  demanded 
and  refused  at  Washington.  One  of  the  men  so  taken 
was  subsequently  executed,  he  being,  seemingly,  actually 
a  British  subject.  The  three  first  demanded  were  on 
satisfactory  evidence  American  born.  The  "  Chesapeake  " 
had  three  killed  and  eighteen  wounded*. 

The  report  of  this  untoward  affair  created,  as   was 

^  Answer  of  Commodore  J.  Barron. 

'  Papers  relating  to  the  Enconnter   between   His  Majesty's  Ship 
'  Leopard '  and  the  American  Frigate  *  Chesapeake,*  pp.  21 — 48. 
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natural,  the  most  profound  excitement  in  the  countries  Excite- 
directly  interested     Even  before  the  arrival  of  authentic  JJl^'J^  by 
information,  Canning  wrote  to  the  American  minister  in  ^^^ 
London  promising  the  most  prompt  and  effectual  repara-  ^ 
tion  should  the  responsible   British  officer  be  found  in  diaayows 
&ult' ;  and,  on  the  receipt  of  fuller  intelligence,  he  de-  ^.^^^o 
dared  in  the  most  unqualified  fashion  that  his  Majesty  search 
neither  then  nor  at  any  time  maintained  the  pretension  men^f- 
to  search  for  deserters  any  ship  of  war  in  the  national  J"^!^ 
service  of  a  foreign  state*. 

It  is  to  be  regretted  that  these  early  and  just  senti-  The  Bub- 
ments  did  not  guide  the  subsequent  counsels   of   the  ^^^^ 
British  government.     True,  the  American  President,  in  of  the 
the  first  heat  of  natural  and  righteous  indignation,  re-  ministry 
sorted  to  the  measure,  as  much  precautionary  as  i^^^-^J!^ 
atory,  of  excluding  by  proclamation  all  British  men-of-war 
from  the  harbours  of  the  United  States,  a  measure  which, 
in   the   then  existing  state  of  affairs,  operated   to   the 
particular  advantage  of  the  French,  whose  vessels  con- 
tinued to  enjoy  the  comfort  and  protection  of  American 
neutral  harbours.    True,  too,  the  American  government 
showed  an  equally  natural  desire  to  discuss  under  cover  of 
this  last  outrage  the  whole  question  of  the  right  of  search 
asserted  by  Great  Britain,  whether  exercised  on  national 
ship  or  on  merchantman*.    And  true  that,  in  the  situation 
of  the  moment,  the  power  to  compel  the  service  under 
her  national  flag  of  her  every  efficient  seaman  was  of  vital 
interest  to  Great  Britain. 

These  considerations,  nevertheless,  ought  not  to  have  Prompt 
been  suffered  to  interfere  with  a  prompt  and  generous  JJ^^g^^p®". 
confession    of    wrong-doing,    and    equally   prompt    and  ration  was 
generous  reparation.    Nor  should  the  memory  of  a  bygone  ^s  an  act 
American  War  of  Independence,  wherein  French  aid  had  pfcommon 

.  .  jttstioe. 

not  been  wanting  to  the  rebels,  nor  the  suspicion  of  a 

1  Mr  Oanning  to  Kr  Monroe,  July  25, 1S07.    Cf.  Mr  Canning  to  Mr 
Monroe,  Sept.  22, 1S07. 

s  Mr  Canning  to  Mr  Monroe,  Angnst  2, 1807. 
*  Bir  Rose  to  Mr  Madison,  March  17, 1808. 
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present  American  sympathy  with  French  interests,  have 
prevented  an  act,  not  of  magnanimity,  but,  of  common 
justice. 

The  British  govemmeut,  however,  was  led  to  adopt  an 
attitude  which  was  calculated,  not  only  to  repel  reconcilia- 
tion, but,  to  irritate  in  a  yet  higher  degree  a  natural  pride 
already  wounded  to  the  quick. 

Admiral  Berkeley  was,  indeed,  recalled  and  his  action 
disavowed,    but    he    suffered    no    further    punishment. 
Canning    Canning,  in  the  very  letter  in  which  he  repudiates  the 
his  dis-      assertion  by  Great  Britain  of  a  "general  and  unqualified " 
avowal  of  Yight  to  search  ships  of  war  for  deserters,  does  not  hesitate 
to  search    to  declare  that  the  right  and  practice  of  search  had  been 
warl  °       exercised  by  Great  Britain  from  the  earliest  ages  of  the 
British  naval  power,  and  that  without  any  qualification  or 
exception  in  favour  of  national  vessels.    According  to  the 
British  minister,  the  British  Crown  had   merely  "fore- 
borne  "  on  special  grounds  during  the  course  of  a  short 
century  to   instruct  its  naval  commanders  to  search  for 
deserters    foreign    men-of-war*.      And    when    a    special 
British  envoy  was  despat<;hed  to  Washington   with   in- 
structions to  confine  his  negotiations  strictly  to  the  sole 
question  of  the  reparation  for  the  attack  on  the  "  Chesa- 
peake,'' he  was  ordered  to  insist,  as  a  necessary  preliminary 
to  entry  upon  even  this  narrow  field  of  discussion,  upon 
the  prior  withdrawal  of  the  defensive  proclamations  of  the 
American  President. 
Failure  of        And,  on  this  wretched   point  of  supposed  honour,  a 
mission     negotiation,   the  prompt  and   successful   termination   of 
180S.         which   was  called   for  by   every    consideration   alike   of 

justice  and  expediency,  was  suffered  to  fall  through*. 
The  Great  Britain  continued  to  assert  her  riffht  of  search 

assertion    ^^  deserters  at  least  as  against  merchantmen,  and  that 

1  Mr  Canning  to  Mr  Monroe,  Sep.  9,  1807. 

'  An  arrangement  for  the  settlement  of  the  differenoe  made  with 
the  American  Government  in  1809  by  Mr  Erskine,  the  British  represen- 
tative at  Washington,  was  disavowed  by  the  British  Cabinet  as  having 
been  made  in  excess  of  instructions,  and  the  peccant  minister  recalled. 
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asBertioD  afforded  the  cardinal  and  ready  pretext  for  the  of  the 
War  of  1812—1814     The  question  was  not  dealt  with  by  ^eh^was 
the  Treaty  of  Ghent,  but  continued  to  exercise  its  baneful  "f ^  ^^\  ^ 

•    ii  .11  «.        ^  T^.-ii-  the  chief 

influence  until  long  after  Great  Britain  had  given  up  pretext  for 
impressment  as  a  means  of  recruiting  her  navy,  and  the  ^^^"' 
subject  had  thus  lost  its  original  importance.     The  cause  of  1812— 
of  the  African  slave  unhappily  suffered  grievously  for 
many  years  by  reason  of  the  inability  of  the  United  States  pered  ne- 
and  Great  Britain  to  arrive  at  an  amicable  understanding  ^^^^" 
as  to  the  exercise  of  a  mutual  right  of  search.  nippres. 

Great  Britain  affected  to  ground  her  claim  upon  what  ^"^^  ^  ^ 
she  was  pleased  to  consider  a  principle  of  universal  law,  tnde. 
investine  a  state  with  the  riirht  to  require  the  aid  and  as-  '^^^    , 
sistance  of  her  native  citizens  into  whatsoever  contractual  asserted 
relations  they  might  have  entered,  and  wherever  they  3^^^ 
might  be:  upon  an  inalienable  right  to  the  liege  service  of  Claim 
her  natural-bom  subjects  \ 

The  surrender,  in  the  British  Naturalisation  Act  of ''»«>"««'• 
1870,  of  the  principle  of  indissoluble  allegiance  deprives  support  it, 
the  right  of  search  of  even  this  frail  support.  *"*^ "® 

,  ,  _  *  *^  ,  longer 

British  statesmen  were  formerly  clear  on  the  point  of  exista. 
right.    The  action  of  Berkeley  and  Humphreys  was  but  a  Bemarka 
more  than  usually  important  and  outright  exemplification  right  of 
of   the  theory  stoutly  and   unhesitatingly  asserted   by  ^^^urch. 
Canning  and  Rose.    Yet  neither  action  nor  theory  is 
capable  of  serious  defence.    For,  while  no  outrage  more 
public  than  the  attack  upon  the  "Chesapeake'*  could  well 
be  offered  to  national  honour,  the  practice  of  search  for 
deserters,  even  when  exercised  upon  mere  merchantmen, 
was  a  direct  and  gross  violation  of  the  rights  of  territorial 
sovereignty. 

Mr  Madison  does  but  state  an  obvious  corollary  of  the 
simple  notion  of  territorial  jurisdiction,  when,  admitting 
the  right  of  a  belligerent  to  put  a  forcible  stop  to  the 
operations  of  the  blockade-runner  and  the  contraband 
trader,  he  lays  it  down  that,  "  The  claim  of  a  belligerent 

^  Mr  Boae  to  Mr  Bfadison,  March  17,   1808.    Papers  relating  to 
America,  1S09,  p.  107.     See  7  Bep.  7  (Calyin's  Case). 

W.  9 
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''to  search  for  and  seize  on  board  neutral  vessels  on  the 
"high  seas  persons  under  his  allegiance  does  not... rest  on 
"  any  belligerent  right  under  the  Law  of  Nations,  but  on  a 
"prerogative  derived  from  Municipal  Law;  and  involves 
"  the  extravagant  supposition  that  one  nation  has  a  right 
"  to  execute,  at  all  times  and  in  all  cases,  its  municipal 
*'  laws  and  regulations  on  board  the  ships  of  another  nation 
"  not  being  within  its  territorial  limits\"  Respect  for  the 
national  flag  of  a  foreign  state  is  the  most  ordinary  inter- 
The  national  duty.    It  is  not  necessary  to  refer  to  any  fiction 

toriaiity"  of  "  exterritoriality  "  for  the  explanation  or  justification  of 
of  men.of-  the  exemption  now  universally  accorded  to  foreign  men-of- 
war  when  within  territorial  waters,  nor  to  any  like  fiction 
of  ''territoriality"  lor  their  courteous  treatment  on  the 
high  seas.    The  connection  of  such  vessels  with  their  state 
personality  is  so  obvious,  and  the  responsibility  of  their 
state-governments   for   their   acts    is   so   direct,   that   a 
requisition  to  such  governments  seems  the  only  natural 
method  of  dealing  with  their  conduct  in  all  matters  not 
involving    considerations    of   necessity  for   instant   self- 
•*  Extern-  protection.    Diplomatic  approach  may  give  place  to  self- 
yidcU  to    r^dress  when  the  state  government  repudiates  respbnsi- 
the  neoea-  bility.     Admiral  de  Horsey  was  justified  in  attacking  the 
Belf-pro-     "Huascar"   when,  but   not  until,  the  Peruvian  govern- 
tection.      ment  had  refused  to  accept  liability  for  the  acts  of  those 
of  The*"*    having  control  over  the  vessel*.     The  consequent  com- 
«*Huji8-     plaints  of  the  Peruvians  were  as  impudent  as  they  were 

car,"  1877.  ^.  .  '^  ^ 

dismgenuous. 
Merchant-        The  tie  between  the  trader  and  his  state  is  doubtless 

_  • 

te^itOTial  ^®^  prominent  and  self-assertive  than  the  like  relation  of 

waters  are  the  commissioned  commander,  and  the  power  of  control 

the^lMsal    possessed  by  state-governments  over  the  acts  of  merchant 

^^*  seamen   abroad   is  wanting  in  precision  and  certainty. 

Within  territorial  waters,  therefore,  the  merchantman  may 

well  be  subjected  to  the  rule  of  foreign  law.     Within  such 

limits  a  right  of  search  may  be  exercised  at  all  times  by 

1  Mr  Madison  to  G.  H.  Hose,  March  1, 1808. 
'  Hall,  International  Latc^  p.  223. 
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the  proper  local  officers,  whether  of  police  or  of  the  customa 
But  over  a  merchantman  on  the  high  seas  no  foreigner  The 
can  advance  any  claim  of  jurisdiction  which  can  derogate  [j^rch 
from   the  initial  natural  right  of  the  native  sovereign,  exercised 
unless  it  be  founded  in  the  common  police  of  the  ocean,  or  dbantmra 
in  the  requirements  of  self-protection.    Every  state  hasj?^* 
jurisdiction  over  pirates  jure  gentium,  and  any  belligerent  can  be 
state  is  entitled  to  protect  itself  against,  and  punish,  j^^'**^^ 
through  the  agency  of  a  right  of  search,  the  fraudulent  belligerent 
conduct  of  the  neutral  blockade-runner  or  trader  in  contra-  a  meMnre 
band.     But  any  attempt  to  extend  the  riffht  of  search  '^  ^® 
beyond  these  bounds  can  be  regarded  only  as  an  inimical  aion  of 
act,  and  an  insult  to  national  independence  \  puMj. 

The  claim  to  such  a  right  of  search  as  was  asserted  in 
1807  will  probably  never  be  revived  by  Great  Britain,  if 
for  no  other  reason,  in  consequence  of  her  disuse  of  the 
press-gang  and  her  more  liberal  views  on  the  individual 
right  of  expatriation.  So  far  as  she  is  concerned,  it  might, 
with  the  limitations  stated,  together  with  an  additional 
condition  now  happily  arising  fix)m  existing  international 
arrangements  for  the  exercise  of  a  mutual  right  of  search 
as  a  necessary  measure  for  the  effective  suppression  of 
the  African  slave-trade",  be  consigned  perhaps  to  the 
limbo  of  past  mistakes  and  present  penitence.  And  the 
practice  of  the  general  body  of  nations  would  bear  her  out 
herein. 

But  it  is  rarely  safe  to  enter  upon  the  field  of  prophecy. 
History  never  repeats  itself,  but  it  offers  strange  analogies. 

On  ^  November  7th,   1861,  the  British  mail-steamer  The  affair 
"  Treliit "  sailed  spn  her   home-voyagd   from    Havannah.  u'^rent " 
Amoiggst  the  ^ordinary  passengers  shipping  with  her  for  1861. 
Europe  were.  Messrs  Slidellj^d  Mason,  two  envoys  com- 
missioned by  the  Confederate  States  to  the  Courts  of 
London  and  Paris,  with  their  secretaries.    When  some 

*  Ab  to  the  doctrine  *'  Free  Shipe,  Free  Goods, **  see  Manning,  Law  of 
Natioju,  chap,  ti.;  Wheaton,  Elements  of  International  Law,  p.  528  aeqq. ; 
Ward's  Treatiu  on  Maritime  Law ;  Kent,  International  Law,  ohap.  Tin. 

>  Wheaton,  EUmenU  of  InterntUional  Law,  §  126. 
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hours  out,  being  then  in  Old  Bahama  Channel  about  nine 
miles  off  the  coast  of  Cub%  the  steamer  was  compelled  to 
bring  to  by  an  American  man-of-war,  the  "  San  Jacinto," 
Captain  Welles,  which  fired  a  couple  of  shots,  the  second 
across  her  bows.  A  boat  came  off  from  the  American 
with  Lieutenant  Fairfax  of  the  "  San  Jacinto,"  who  an- 
nounced his  orders  to  search  for  and  arrest  the  four 
persons  above-mentioned,  whom  he  named  The  pas- 
senger-list having  been  demanded  and  refused,  the 
persons  wanted  declared  themselves,  and  were  immediately, 
with  a  sufficient  display  of  force,  and  notwithstanding  the 
protests  of  the  British  commander,  taken  off  to  the 
American.  The  '*  Trent "  was  then  suffered  to  proceed  on 
her  course.  On  the  first  news  of  the  incident,  Lord  Lyons 
was  instructed  to  demand  the  prompt  release  of  the 
prisoners,  who  had  been  committed  to  a  Northern  military 
prison,,  together  with  an  apology  for  the  insult  to  the 
British  neutral  flag. 

In  the  Northern  States  feeling  ran  high  in  approbation 
of  the  action  of  the  American  commaDder,  and  Captain 
Welles  received  public  thanks  for  his  patriotic  servicea 
Mr  Seward  The  American  Secretary,  Mr  Seward,  however,  though  he 
to  defend   sought  to  justify  the  seizure  of  the  Commissioners,  found 
*f*th^**°°  himself  compelled  to  yield  to  the  determined  requisition 
American  of  the  British  ambassador,  who  was  instructed  to  take  his 
captain.     Iqq^q  unless  his  demands  were  at  once  acceded  to.     There 
were,  in  fact,  three  grounds,  and  three  only,  upon  which 
the  action  of  the  U.  S.  captain  could  have  been  under 
any  circumstances  supported     Either  the  Commissioners 
were  actually  contraband,  or  their  conveyance  was  an  act 
of  unneutral  service,  or  the  United  States  now  claimed 
for  themselves  some  such  right  of  visit  and  search  as  that 
which  they  had  so  stoutly  denied  to  Great  Britain  in  the 
If  the  Com-  early  days  of  the  century.     If  the  envoys  were  contraband 
were  con-  ^^  analogues  of  contraband,  they  should  have  been  so 
traband  or  declared  in  a  competent  prize  court,  and  for  that  purpose 
Teyance     the  "Trent"  herself  must  have  been  brought  in  for  adju- 
dication.    The  reason  alleged  by  Captain  Welles  for  his 


au  un- 
neutral 
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omission  to  bring  in  the  steamer,  to  wit,  his  unwillingness  semoe  the 
to  subject  the  ordinary  passengers  to  inconvenience,  was  no  Ji^oiSd^  * 
sufficient  excuse  for  a  patent  irregularity.    It  was  not  for  luive  been 
any  commander  of  a  man-of-war  to  erect  himself  at  will  f^ "*    "* 
into  a  corrector  of  legal  procedure.  eondem- 

But  there  was,  in  fact,  absolutely  no  authority  for  the  pgr$o^ 
treatment  of  persons  as  contraband     True,  Great  Britain  u^«  i^o^ 
had  been  a  century  and  a  half  before  not  altogether  band. ' 
un&miliar  with  the  name  of  "  contraband  negroesK"    The 
Southerners,  indeed,  regarded  the  negro  as  a  mere  chattel, 
a  thing/  but  the  most  enthusiastic  Federal  could  hardly 
have  been  mistaken  as  to  the  colour  of  the  four  prisoners, 
and  to  violate  the  protection  of  the  neutral  flag  was  but 
an  unfortunate  method  whereby  to  assert  the  natural 
brotherhood  of  man.    These  men  were  not  negroes,  and 
no  white  man,  at  all  events,  before  the  days  of  Mr  Seward 
was  ever  regarded  as  contraband. 

Contraband  is  material  in  the  hands  of  a  neutral  which 
a  belligerent  is  permitted  to  seize,  while  it  is  on  its  way 
to  his  enemy,  on  account  of  the  peculiar  assistance  which 
it  is  likely  to  afford  to  that  enemy  in  his  war&re. 

The  Commissioners  were  not  on  their  way  to  belligerent.  The  Com. 

but  to  neutral,  territory,  however  great  the  advantage  ^J**^°*" 

which  their  Qovemment  might  reap  from  their  residence  rouu  for 

in  Paris  or  London.    Had  the  commander  of  the  "  Trent "  ^^^ 

entered  into  a  special  contract  to  convey  public  despatches  Their  eon- 

of  the  Confederate  States,  or  to  carry  on  some  public  ^^*"^^ 

errand  persons  in  the  military  or  naval  service  of  those  unneutral 

States,  there  would  indeed  have  been  good  reason  for  the 

condemnation  of  the  vessel  on  the  ground  of  unneutral 

service,  and  the  persons  or  despatches  would  then  have 

been  good  prize.    There  was  authority  enough  for  theAnambav 

detention  of  an  ambassador  who  was  so  rash  as  to  set  foot  ^?4 «_ 

mignt  be 

on  enemy  territory,  whilst  on  his  way  to  a  neutral  court :  seized  on 
there  was  most  assuredly  no  precedent  for  the  arrest  of^J^Jj^n 
any  civil  servant  under  the  neutral  flag.  neutral, 

territoiy. 

1  NIgres  de  contrabande.   See  the  Aesiento  Treaty  1713,  Clause  zviu. 
Hosack,  Law  of  Nations,  Appendix,  Ko.  m. 
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Messrs  Slidell  and  Mason,  and  their  secretaries,  were 
not  military  or  naval  servants:  they  were  mere  civil 
agents.  There  was  no  special  contract  for  passage  in 
their  case.  They  came  on-  board  at  a  neutral  port,  and 
took  their  passage  as  ordinary  passengers  at  the  ordinary 
fare  to  another  neutral  port ;  it  was  not  even  shown  that 
the  captain  of  the  "  Trent,"  or  anyone  connected  with  the 
vessel  save  themselves,  so  much  as  suspected  their  peculiar 
character.  To  treat  them  as  embodied  despatches  was  a 
novel  extension  of  international  practice  which  was  hardly 
likely  to  commend  itself  to  any  unprejudiced  mind. 

The  commissioners  were  neither  contraband  nor  ana- 
logues of  contraband  What  then  ?  They  might  not  be 
legally  seized  by  an  American  officer  whilst  under  the 
neutral  flag,  unless  Mr  Seward  were  prepared  in  1861  to 
assail  the  position  so  stoutly  maintained  by  Mr  Monroe 
in  1807. 

The  result  is  fairly  obvious.  Great  Britain  was  wrong 
in  1807,  right  in  1861.  The  United  States  reversed  this, 
the  natural  order. 


B.  Non-Intervention  by  one  State  in  the  Internal 
Affairs  of  another  is  a  rule  which  admits  of 
but  one  exception,  the  Imperative  Necessity 
OF  Self-protection. 


"  C'est  une  consequence  manifesto  de  la  Libert^  et  de 
''  rind^pendance  des  Nations,  que  toutes  sont  en  droit  de 
"  se  gouvemer  comme  elles  le  jugent  k  propos,  et  qu'aucune 
''  n'a  le  moindre  droit  de  se  mSIer  au  gouvemement  d'une 
"autre\" 

So  wrote  Vattel ;  but  the  men  of  his  and  succeeding 

Svention  generations  were  far  from  acting  in  strict  accord  with  his 

doctrine.     The  notion  of  the  natural  illegitimacy  of  inter- 


The 

principle 
of  Non- 
interven- 
tion 


18  a 
modem 


V^ 


I 


1  Vattel,  I.  p.  2S6 ;  of.  p.  297. 
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yention  is,  indeed,  of  very  modem  growth.  There  were 
few  rebels  in  ancient  or  medisval  times  who  did  not 
prepare  the  way  to  revolt  by  asking  and  obtaining  foreign 
aid.  Athens  and  Sparta  were  regarded  as  the  champions 
throughout  Hellas  of  the  opposing  principles  of  Democratic 
and  Aristocratic  rule,  and,  while  neither  hesitated  to  in* 
terfere  in  the  internal  affairs  of  foreign  states,  both  in  turn 
invited  the  intervention  in  Hellenic  politics  of  the  Great 
King  in  Susa.  The  struggle  of  Quelf  and  Qhibelin 
during  the  Middle  Ages  was  a  fitvourite  pretext  for  in- 
tervention in  the  political  maze  of  the  Italian  cities. 
German  lancers,  Swiss  pikemen,  French  men-at-arms 
and  Spanish  musketeers  crossed  the  stage  in  turn  in 
pursuit  of  the  same  glittering  prize.  And  Toung  Italy 
has  arisen,  through  the  expulsion  of  the  Austrian  indeed, 
but  only  by  the  intervention  of  Savoy. 

Sometimes,  in  former  days,  the  papal  blessing  was  in- 
voked as  a  sanction  for  interference  otherwise  little 
justified;  but  there  were  rulers  who  were  content  with  less 
orthodox  disguises.  The  barons  of  England  called  in  Louis 
of  France  \  the  husband  of  Blanche,  to  assist  in  the  de- 
thronement of  the  tyrant  John,  just  as  their  descendants 
called  in  William  of  Orange,  the  husband  of  Mary,  to 
depose  James  II.;  and  Louis  came  in  spite  of  the  papal 
prohibition.  Philip  Augustus,  Louis'  father,  had  in  his 
suzerainty  some  show  of  right  for  his  interference  in 
Normandy  in  the  name  of  Arthur';  but  for  the  vast 
majority  of  the  interventions  of  the  Middle  Ages  the 
intervening  prince  had  no  stronger  right  than  that  which 
took  the  Black  Prince  into  Castile  in  support  of  Pedro  the 
Cruel, — the  mere  hope  of  profit'.  "For  the  king  orNeatralitj 
"  sovereign  state,"  said  the  predecessors  of  Grotius,  "  no-  J^^iIS^was 
"  thing  that  profits  is  unjust*."  Neutrality  in  any  shape  little 
was,  in  fact,  little  understood  and  altogether  unpopular,  app!^^ 

in  earlier 

'  Siiimondi,  IlUtoire  de$  Fran^u,  Tom.  vi.  e.  27.  ' 

>  Ibid.  Tom.  ti.  o.  23. 

*  Froiflflari,  ChnmieUs,  i.  p.  848  seqq. 

*  De  Jure  Belli  ae  Pacis,  Proleg.  3. 
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Castelnau*  thought  it  incumbent  on  every  man  to  de- 
clare himself  in  a  civil  war'.  Machiavelli  has  nothing 
but  contempt  for  the  prince  who  adopts  an  attitude  of 
neutrality  towards  the  contest  of  two  belligerent  neigh- 
bours'. And  an  English  divine  under  Charles  I.  is  all 
admiration  for  the  policy  of  buccaneering  and  interference, 
which  kept  war  firom  the  door  of  Elizabeth  by  fomenting 
it  abroad\     There  were  few  sovereigns  who,  like  James  I., 

^  Michael  de  Castelnaii  was  one  of  the  most  remarkable  fignres  in  the 
sixteenth  oentory.  Born  in  1520,  he  senred  with  distinction  as  a  Yolnnteer 
in  Piedmont,  and  won  the  favoor  of  the  Grand  Prior  of  France,  by  whom 
he  was  recommended  to  the  Goises.  In  1557  he  served  against  the 
Spaniards  in  Pioardj,  and,  having  been  engaged  m  the  condnsion  of  the 
Treaty  of  Catean-Cambr^sis,  he  earned  for  himself  a  great  and  deserved 
reputation  in  the  field  of  diplomacy.  He  was  sent  on  an  embassy  to 
England  and  Scotland,  and  was  snbseqnently  Ambassador  of  Henry  II.  in 
the  Ijow  Countries.  Despatched  on  a  mission  to  Savoy  and  Bome,  he  had 
an  important  share  in  the  election  of  a  successor  to  Paul  lY.  (Caraffa). 
He  was  entrusted  with  the  honourable  mission  of  attending  the  widowed 
M%ry,  Queen  of  Scots,  to  her  native  land  after  the  death  of  Francis  n. 
From  1562  to  1570  he  was  engaged  without  cessation  in  various  capacities 
in  connection  vrith  the  affairs  of  the  Civil  Wars,  the  history  of  which  is 
contained  in  the  "  Memoirs  of  the  Beigns  of  Francis  XL  and  Charles  IX. 
of  France,"  which  he  wrote  while  resident  minister  at  the  Court  of 
Elizabeth.  In  1572  he  was  despatched  to  England  as  persona  grata  to 
excuse  the  Massacre  of  St.  Bartholomew.  In  the  following  year  he  accom- 
panied Henry  of  Anjou  to  his  kingdom  of  Poland,  retmnmg  as  the 
minister  of  the  Polish  King  to  Paris.  Ambassador  at  the  Court  of 
London  for  ten  years,  he  retired  in  1585  by  his  own  request  in  conse- 
quence of  failing  fortunes.  He  became  a  faithful  follower  of  Henry  lY., 
and  as  a  result  suffered  in  property  at  the  hands  of  the  League.  In  1592 
he  obtained  permission  to  retire  to  his  seat  at  Joinville,  where  he  died  in 
159-4.  During  the  whole  of  his  distinguished  career  he  enjoyed  the  confi- 
dence of  his  several  masters,  and  was  intimately  known  to  most  of  the 
reigniug  sovereigns  of  his  day. 

His  Memoirs  were  first  published  in  1659,  with  a  dedication  to  his 
grandson,  the  Marshal  de  Castelnaa.  See  Preface  to  the  English  edition 
of  1724. 

3  Castelnan,  Metnoin,  p.  166. 

'  Machiavelli,  The  Prince,  c.  21. 

*  **  The  good  policies  of  the  former  reign  in  such  times  is  the  best 
**  president  for  this,  at  tliis  time. 

**  Large  subsidies  granted  to  prepare  the  navie,  and  pay  the  armies. 
"  And  a  great  while  no  war  proclaimed,  but  brave  Adventurers  sent  forth 
**  as  to  Portugal,  the  Groine,  to  the  West  Indies  Sm,    And  before  Letters 
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deemed  it  necessary  to  consult  reverend  advisers  as  to 
the  propriety  of  the  intervention  of  a  Christian  King  to 
assist  foreign  subjects  to  throw  off  their  obedience  on 
account  of  oppression  or  tyranny  \  Recruiting  was  freely 
and  openly  carried  on  in  England  and  Germany  for  both 
parties  in  the  Dutch  War  of  Independence  "with  a 
"  vendible  faith'/'  And  Elizabeth  not  merely  supplied  the 
Huguenots  with  money,  but  took  in  pledge  the  town  of 
Havre,  turning  out  her  French  allies,  while  the  peace  be- 
tween England  and  France  was  in  form  deemed  unbroken'. 

And  the  cause  of  Religion  was  universally  held  a  valid 
excuse  for  armed  interference  and  aggression. 

England    has    been    in    modem    times   the   leading  England 
champion   of   the  doctrine    of   Non-intervention.      But  ^  cham- 
neither  English   theory,  nor  English   practice,  has  dis-pio°o^ 
played  consisteBt  uniformity.  ^^, 

"  You  will,  however,  state  most  distinctly,"  wrote  Lord  J^*  '^."' 
Hawkesbury  on  Nov.  14,  1802,  to  Lord  Whitworth,  the  theorjr  nor 
British  representative  in  Paris,  "  his  Majesty's  determi-  ^M^Sih 
"  nation  never  to  forego  his  right  of  interfering  in  the  played 
'*  affairs  of  the  Continent  on  every  occasion  in  which  the  conBist- 
"  interests  of  his  own  dominions  or  (hose  of  Europe  tn^^^' 
"general  may  appear  to  him  to  require  it    This  right 
*'  His  Majesty  possesses  in    common  with   every  other 
"independent  Power;   it  rests  upon  general  principles, 


of  BepriBal  granted  to  the  Merchants  to  make  op  their  losaes,  a  RaW' 
land  for  an  Oliver,  becaase  they  had  granted  Letters  of  Mart  against 
**aB.  By  this  means  Carricks  were  bronght  in,  the  treasure  of  their 
*'  West-Indian  mines  laid  for  at  their  return,  so  to  make  war  upon  them 
'*  with  their  own  money,  tiU  they  had  made  the  enemie  banker-oat,  and 
"  to  break  with  their  banqaers  of  Auspnrg  and  Genua,  that  he  was  not 
'*  able  to  pay  his  Sooldiers,  and  garrisons ;  and  still  the  Low-oountries 
'*  strongly  assisted,  and  war  made  upon  the  enemie  there,  or  at  home,  at 
**  his  own  doores,  which  was  more  noble,  gainful  and  safe  for  us ;  for  we 
**  still  had  peace  and  plenty  at  home,  though  war  abroad."  Dr  Sharp  to 
Buckingham,  CdbtUa,  p.  258. 

1  The  occasion  was  the  necessity  for  **  owning  the  Hollanders"  by 
ooncurxing  in  the  treaty  between  Holland  and  Spain.  Welwood,  Memoin, 
pp.  237—259. 

'  Gtroiius,  HUtory  of  the  Low  Country  Wan,  Book  14,  p.  788. 

>  Castelnau,  Memoin,  pp.  170, 220. 
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"  and  does  not  require  the  confirmation  of  any  particular 
"treaty.    It  is  nevertheless  important  that  you  should 
"observe  that  the  circumstances  which  led  to  the  con- 
clusion of  the  last  peace,  and  the  principles  upon  which 
the  negotiations  were  conducted,  would  give  his  Majesty 
''a  special  right  to  interpose  in  any  case  which  might 
"lead  to  the  extension  of   the  power  or  influence  of 
"  France  V 
The  It  was  in  this  spirit  that  in  1807  the  British  ministry 

by  tbe  defended  the  bombardment  of  Copenhagen  and  the  seizure 
fh^B^ \L  ^^  ^^®  neutral  Danish  fleet,  than  which  high-handed  pro- 
fleet  in  ceeding  history  records  no  grosser  infringement  of  the 
^^  ^*"   rights  of  national  independence. 

infringe-  There  could  be  no  better  proof  than  this  incident 

the  rights  affords  of  the  necessity  for  judging  each  instance  of  inter- 
of  national  vention  upon  its  individual  merits,  and  of  the  maxim  that 

independ-  ... 

enoe;  the  best  justification  of  doubtful  conduct  is  entire  succesa 
Great  Britain  was  in  1807  struggling  at  bay  for  very  life 
with  the  general  oppressor  of  Europe.  One  by  one  the 
powers  of  the  Coalition  had  failed  her.  Prussia,  pros- 
trate and  disheartened,  had  entered  into  the  Continental 
System'  and  closed  her  ports  to  British  shipping.  Austria, 
crushed  and  humbled,  had  made  the  refusal  of  a  specious 
mediation  the  excuse  for  the  change  of  unfinendly  neu- 
trality to  open  enmity*. 

At  Constantinople,  thanks  to  the  relations  of  alliance 
between  England  and  Russia,  the  influence  of  Sebastiani 
had  triumphed  over  the  efforts  of  Arbuthnot,  and  compelled 
the  appearance  of  a  British  fleet  in  the  Dardanelles^ 
And  even  Alexander,  the  all-powerful  ally  in  whose  stout 
assistance  the  British  ministry  reposed  its  final  hopes, 
consented  after  Friedland  to  the  Peace  of  Tilsit,  and 

'  England  and  Napoleon  in  1803,  ed.  0.  Browning,  p.  6. 

*  For  a  eketch  of  *'  the  Continental  System,"  aee  Manning,  Imw  cf 
Nations,  chap.  x. 

>  Papers  presented  to  PttrUament,  Jannaiy,  1808,  Austria. 

*  Papers  relating  to  the  Ottoman  Porte  laid  before  the  House  of 
Commons,  1808.  Papers  relating  to  the  Expedition  to  the  DardaneUes, 
March  23, 1808. 
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the  refusal  of  the  Russian  ministers  to  disclose  the  secret 
articles  of  that  treaty  could  hardly  fail  to  excite  the 
liveliest  apprehension.  Hampered  by  the  anxieties  of 
strained  relations  with  the  United  States,  whose  people 
were  irritated  alike  by  the  operation  of  the  restrictive 
"Continental  System^"  and  the  British  exercise  of  the 
right  of  search  on  American  vessels*,  the  British  Cabinet 
had  only  too  much  reason  to  fear  that  at  Tilsit  a  project 
had  been  mooted  for  a  general  confederacy  against  their 
country,  in  which  the  navies  of  Denmark  and  Portugal 
were  destined  to  play  an  important  part  Indeed  the 
Portuguese  government  did  not  hesitate  to  disclose  the 
overtures,  backed  by  threats,  which  had  been  made  to 
it'.  Under  these  circumstances  the  case  of  Qreat  Britain 
vras  plain. 

Taken  to  task  by  Russia,  whose  Emperor  professed  to  but  lusti. 
conceive  himself,  as  guardian  of  the  peace  of  the  Baltic,  oixcum- 
in  honour  compromised  by  the  sudden  attack  on  an  allied  b^°^^a1  . 

^  ,        ''     .  defenoe  of 

neighbour^,  the  British  ministry  defended  its  action  by  a  iheinBtaut 
firank  avowal  of  its  motives.    The  British  Cabinet  had^^^J^^I^ 
been  for  a  long  time  in  possession  of  positive  information  i>rotec- 
which  left  no  doubt  as  to  the  intentions  of  the  French 
Oovemment  respecting  the  maritime  means  of  Denmark ; 
and  the  projects  against   England  from  that   quarter^ 
matured  by  the  Continental  peace,  could  not  have  escaped 
the  penetration  of  His  Majesty  the  Emperor  of  Russia. 

1  Comspondenoe  between  Mr  Seeretazy  Canning  and  Mr  Plnkney 
from  Sept.  28  to  Not.  2S,  1608.  Correspondence  between  His  Majesty's 
OoTemment  and  the  United  States  of  America  on  the  Orders  in  Council, 
Feb.  1,  1809.  Proceedings  of  the  United  States  of  America  respecting 
their  Commerce,  Feb.  13,  1809.  President's  Message  to  Congress,  Nov.  8, 
ISOS,  and  Beport  of  the  Committee  on  Foreign  Belations,  Nor.  22, 1808. 

'  Messrs  Monroe  and  Pinkney  to  Mr  Secretary  Canning,  July  24, 
1807.  Papers  relating  to  the  Encounter  between  His  Majesty's  Ship 
Leopard  and  the  American  Frigate  Chesapeake,  presented  to  the  House 
of  Commons,  1809.    Ante. 

*  Canning  to  Lord  Oower,  September  28,  1807.  Papers  laid  before 
Parliament,  Feb.  1808,  Bussia^  No.  10. 

^  Declaration  of  the  Russian  Government,  -^ttt 1.    i  1807. 

9  November 
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The  Danish  fleet,  destined  to  cover  a  descent  on  the 
British  coasts,  being  an  object  essential  to  the  ac- 
complishment of  the  views  of  France,  the  King  found 
himself  under  the  necessity  of  securing  himself  from  so 
imminent  a  danger  by  precautions,  adopted  with  regret, 
yet  indispensable  for  the  safety  of  his  realm.  The  ties  of 
relationship  uniting  the  Courts  of  London  and  Copen- 
hagen would  have  inspired  the  British  Sovereign  with 
the  desire  to  avoid  a  painful  extremity  and  to  respect,  so 
far  as  in  him  personally  lay,  the  interests  of  Denmark ; 
but  his  duty  called  equally  for  measures  adapted  to  ward 
off  a  danger  which  threatened,  not  only  the  welfare  of  his 
people,  but  the  existence  of  his  Crown'.  In  a  word,  the 
independence  of  Denmark  had  yielded  to  the  indepen- 
dence of  Europe,  and  British  care  for  Danish  neutrality 
to  the  imminent  necessities  of  self-protection. 
The  Eight  years  later  the  allied  sovereigns  met  in  council 

SoYereigna  &t  Vienna  for  the  settlement  of  the  European  peace, 
ifii"^""*'  It  was  a  marvellous  epoch.  Men  might  well  be 
excused  if  they  were  strangely  moved,  as  they  looked 
back  over  the  swiftly-changing  scenes  of  the  last  quarter 
of  a  century  with  its  giant  struggle  and  its  glorious 
tragedy,  its  reeking  crime  and  its  iron  justice,  its  wild 
disorder  and  its  imperial  rule,  its  consuming  pride  and 
ambition  and  instant  abject  fall.  The  rising  joy  of  final 
triumph  was  hushed  to  awe  by  the  fading  shadow  of  a 
departing  mighty  dread. 
The  The  three  monarchs  of  Austria,  Prussia  and  Russia 

Alliance."  were  peculiarly  affected  by  the  general  feeling,  and  they 
expressed  it  in  the  terms  of  the  union  known  as  the 
"Holy  Alliance."  Their  language  is  couched  in  the 
highest  strain  of  lofty  aspiration. 
Its  terms.  After  putting  on  record  their  conviction,  derived  from 
experience  of  the  events  of  the  last  three  years,  and  of 
the  blessings  showered  by  Divine  Providence  upon  states 

*  Lord  Gower  to  General  de  Badberg,  ^-= —      .     ,  1807.     Papers 
laid  before  Parliament,  February  1808,  Bossia,  No.  8. 
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placing  their  confidence  in  It,  and  in  It  alone,  of  the 
necessity  for  settling  the  conduct  of  the  Powers  in  their 
mutual  relations  upon  the  firm  foundations  of  the  Christian 
religion,  they  "  solemnly  declare  that  the  present  Act  has 
no  other  object  than  to  publish,  in  the  face  of  the  whole 
world,  their  fixed  resolution,  both  in  the  administration 
of  their  respective  States,  and  in  their  political  relations 
"with  every  other  Government,  to  take  for  their  sole 
"guide  the  precepts  of  that  Holy  Religion,  namely,  the 
"  precepts  of  Justice,  Christian  Charity,  and  Peace,  which, 
*'  &r  from  being  applicable  only  to  private  concerns,  must 
''  have  an  immediate  influence  on  the  councils  of  Princes, 
"and  guide  all  their  steps,  as  being  the  only  means  of 
''consolidating  human  institutions  and  remedying  their 
"  imperfections." 

And  in  the  spirit  of  this  noble  declaration  they  proceed 
to  announce  their  adhesion  to  three  Articlea 

"Art.  I.  Conformably  to  the  words  of  the  Holy 
"Scriptures,  which  command  all  men  to  consider  each 
"  other  as  brethren,  the  Three  contracting  Monarchs  will 
remain  united  by  the  bonds  of  a  true  and  indissoluble 
fraternity,  and  considering  each  other  as  fellow  countr}'- 
"  men,  they  will,  on  all  occasions  and  in  all  places,  lend 
"each  other  aid  and  assistance;  and,  regarding  them- 
"  selves  towards  their  subjects  and  armies  as  fathers  of 
"families,  they  will  lead  them,  in  the  same  spirit  of 
"  fraternity  with  which  they  are  animated,  to  protect 
"Religion,  Peace  and  Justice. 

"  Art.  II.  In  consequence,  the  sole  principle  of  force, 
"  whether  between  the  said  Governments  or  between  their 
"Subjects,  shall  be  that  of  doing  each  other  reciprocal 
"  service,  and  of  testifying  by  unalterable  good  will  the 
"  mutual  affection  with  which  they  ought  to  be  animated, 
"  to  consider  themselves  all  as  members  of  one  and  the 
'  same  Christian  nation ;  the  three  allied  Princes  looking 
"on  themselves  as  merely  delegated  by  Providence  to 
"govern  three  branches  of  the  One  family,  namely, 
"  Austria,  Prussia,  and  Russia,  thus  confessing  that  the 
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Christian  world,  of  which  they  aad  their  people  form 
a  part,  has  in  reality  no  other  Sovereign  than  Him  to 
''  whom  alone  power  really  belongs,  because  in  Him  alone 
"  are  found  all  the  treasures  of  love,  science,  and  infinite 
''wisdom,  that  is  to  say,  God,  our  Divine  Saviour,  the 
"Word  of  the  Most  High,  the  Word  of  Life.  Their 
"  Majesties  consequently  recommend  to  their  people,  with 
"  the  most  tender  solicitude,  as  the  sole  means  of  enjoying 
"that  Peace  which  arises  from  a  good  conscience,  and 
''  which  alone  is  durable,  to  strengthen  themselves  every 
"  day  more  and  more  in  the  principles  and  exercise  of  the 
"duties  which  the  Divine  Saviour  has  taught  to  man- 
"kinA 

"  Art.  III.    All  the  Powers  who  shall  choose  solemnly 

"to  avow  the  sacred  principles  which  have  dictated  the 

"present  Act,  and  shall  acknowledge  how  important  it 

"is  for  the  happiness  of  nations,  too  long  agitated,  that 

"  these  truths  should  henceforth  exercise  over  the  destinies 

"of  mankind  all  the  influence  which  belongs  to  them, 

"will  be  received  with  equal  ardour  and  affection  into 

"this  Holy  Alliance*." 

Good  faith       These  men  were  not  hypocrites.    This  was  not,  as 

of  the        Brougham  thought,  a  mere  convention  for  enslaving  man* 

tiuoting     kind  under  the  mask  of  religion'.     These  were  merely 

^^       men  hardly  escaped  from  a  mighty  peril.    France,  the 

Netherlands*  Wttrtemberg,  Saxony,  Switzerland  and  the 

Hanse   Towns   acceded  to  the   "Holy  Alliance."     The 

Prince  of  Wales,  then  Regent,  while  excusing  himself  on 

constitutional  grounds  from  accepting  the  invitation  to 

formally  accede  to  the  treaty,  wrote  conveying  his  entire 

concurrence  in  the  principles  laid  down,  and  his  resolve  to 

frame  his  conduct  in  harmony  therewith'. 

But  the  distance  is  wide  between  the  gratitude  of 
recent  deliverance  and  the  zeal  of  continued  perseverance. 

1  Hertslet,  Map  of  Europe  by  Treaty,  Vol.  i.  pp.  317,  318.    Ghillany, 
Manuel  Diplomatique,  Tom.  i.  pp.  321,  822. 

•  Alison,  History  of  Europe  from  the  Fall  of  Kapoleon,  i.  p.  127. 
3  Hertslet,  Map  of  Europe  by  Treaty,  i.  p.  320. 
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The  next  few  years  attached  a  strange  commentary  to 
the  text  of  the  terms  of  the  union.  Alexander  I.,  under 
the  influence  of  Madame  Erudener,  dreamt  at  Vienna 
the  magnificent  dream  of  Universal  Peace*.  The  first 
sovereigns  to  break  the  peace  of  Europe  were  the  origi- 
nators of  the  "  Holy  Alliance." 

France  entered  once  more  into  the  European  Concert ;  Deolara- 
and  on  November  15, 1818,  the  Five  Powers,  Great  Britain,  JhTpive 
Austria,  France,  Prussia  and  Russia,  while  welcoming  the  Cablnetii, 
intimate  union  recently  established  among  the  monarchs  i8i8.    ' 
as  offering  to  Europe  the  most  sacred  pledge  of  its  future 
tranquillity,  drew  attention  as  to  the  fundamental  basis 
of  that  union,  to  ''  their  invariable  resolution  never  to 
"depart,  either  among  themselves,  or  in  their  relations 
"  with  other  states,  from  the  strictest  observation  of  the 
*"  principles  of  the  Rights  of  Nations ;  principles,  which, 
''  in  their  application  to  a  state  of  permanent  peace,  can 
"alone  effectually  guarantee  the  independence  of  each 
"Government,  and  the  stability  of  the  general  associ- 
ationV 

Time  soon  put  to  practical  test  this  laudable  reso-  The  return 
lution.    In  March  1814,  Ferdinand  VII.  returned  to  the  Bonbons 
fatherland    from    which   he   had  been  so  treacherously  to  Spain, 
divorced  six  years  before'.    But  it  was  to  a  strangely  Progrees 
altered  Spain  that  the  exiled  Bourbons  now  returned*.  ?'  ^•'" 
There  was  still  the  same  proud  and  decaying  nobility,  Peninsula 
the  same  brave  and  devoted  peasantry,  the  same  faithful  "»^^®^- 
and  martial  parochial  clergy:   but  the  Jesuit  and   the 
Inquisitor  had  disappeared   in  the  general  wreck,  and 
the  spirit  of  liberaliBm  was  abroad.    The  national  govern- 
ment which   had  arisen  in  the  midst  of  the  national 
struggle  belonged  to  the  new  order.     Old  Spain,  well- 
&voured  by  natural  advantages  of  climate,  soil,  situation 

*  Alison,  HUt.  of  Europe  from  the  Fall  of  Napoleon^  i.  p.  210  seqq. 

>  Declaration  of  the  Five  Cabinets,  Hertslet,  Map  of  Europe  by 
Treaty,  i.  p.  678. 

3  Dyer,  Modem  Europe,  voL  ▼.  chap.  lxy. 

*  Memorandnm  to  His  Most  Catholic  Majesty.    Wellington's  Dis- 
patcltet,  900. 
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and  mineral  wealth,  was  totally  devoid  of  native  industry. 
The  typical  Spaniard,  in  war  dashing,  fiery,  but  unre- 
liable S  was  in  peace  a  lounger,  reserved  and  grave, 
romantic  and  passionate,  but  wanting  in  the  stubborn 
strength  of  resolution  which  labour  alone  confers.  The 
Spanish  peasantry  which  supplied  the  bulk  of  the  guerilla 
bands  who  fought  so  gallantly  against  the  French,  bold 
and  hardy  though  they  were,  were  an  ignorant  and 
priest-ridden  race.  The  Spanish  rulers,  enervated  by  the 
wealth  of  the  Indies,  partook  of  the  national  bombast'; 
and  Spanish  liberty  was  crushed  by  the  intolerance  of 
religious  persecution.  Even  Spanish  commercial  great- 
ness failed  to  benefit  more  than  a  single  class.  The 
profits  of  colonial  trade  were  confined  exclusively  and 
strictly  to  the  merchant  princes  of  Corunna  and  Cadiz. 
It  was  fi'om  this  single  class  that  spraDg  the  leaders  of 
The  Con-  Young  Spain.  The  Constituent  Assembly  of  1811  was  not 
Ansembly  truly  representative.  It  represented  only  the  mountaineers 
of  1811      Qf  Galicia  and  Asturias, — ever  the  last  home  of  liberty 

was  not 

truly         whether  for  Celtiberian   or   for  Goth, — and  the  towns- 
totivt!*'^    men  of  the  southern  sea-board,  of  Cadiz,  Alicante  and 

Valencia. 
The  Con-         The  Constitution  created  by  such  workmen  betrayed 
o/cad^    inevitably  in  its  framework  the  character  of  its  framei-s*. 
of  1812      It  YTBS  a  constitution  for  freedom-loving  burghers,  not  a 

was  too  _  -       •  1  X      /•       1      11 

liberal  for  system  of  government  for  ignorant  peasants,  tor  lordly 
wldet*^  and  arrogant  cavaliers,  and  the  swarms  of  a  dead-hand 
priesthood.  It  included  all  the  machinery  of  democrskiy 
of  the  most  advanced  order:  a  single  House,  universal 
suffrage,  biennial  elections,  a  king  reduced  to  a  non- 
entity, and  officials,  both  civil  and  military,  chosen  by 
the  popular  Chamber.  No  member  might  be  re-elects 
to  the  Cortes,  and  no  royal  minister  sit  in  its  ranks *.^  Yet 
more  progressive  than  the  government  of  ancient  Athens 

1  DitpatclwB,  322,  361,  369,  518,  615,  675. 

'  Ibid.  467,  614. 

»  Ibid.  724,  794. 

*  Alison,  Hist,  of  Europe  after  Napoleon,  ii.  pp.  21,  23. 
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or  of  the  England  of  to-day,  it  was  utterly  repugnant 
to  the  taste  of  vast  numbers,  and  absolutely  foreign  to  the 
conceptions  of  the  immense  majority,  of  the  Spanish 
nation\  No  Government  can  live  for  which  the  people 
is  not  fitted,  and  which  the  people  is  unwilling  to  defend*. 
The  perfection  of  rule  is  in  its  particular  adaptation  to 
the  character  of  the  ruled. 

The  hope  of  the  Spanish  Liberals  was  mainly  reposed,  The 
however,  not  in  the  bulk  of  the  nation,  but  in  the  as-  J^^^nthe 
pirations  of  the  army,  whose  members,  officers  and  men  Army, 
alike,  had  been  affected  by  the  contact  of  years  with  the 
soldiers  of  Great  Britain  and  France.    Just  as  the  Russian 
army  of  occupation,  returning  from  France  on  the  with- 
drawal of  the  forces  of  the  Allies,  threatened  by  an  irony 
of  fate   the  power  of  the  Czar,  so  the  Cortes  of  1814 
looked   for  the  support  against    the   despotism   of   the 
restored  Bourbons  of  the  troops  which  had  fought  under 
the  victorious  banners  of  Wellington. 

Nor  were  they  in  the  sequel  doomed  to  entire  disap- 
pointment.    Ferdinand  had  learned  little  since,  as  Prince 
of  Asturias,  intriguing  against  the  Queen  and  Godoy,  he 
had  been  caught  in  the  toils  of  Napoleon.     Hailed  on  his 
entry  into  Spain  with   every  appearance  of  boundless 
transport,  save  by  the  extreme  section  of  the  Cortes,  he 
might,  by  measures  of  judicious  moderation,  have  made 
himself  a  truly  national  sovereign.     The  promise  of  the 
speedy  assembly  of  a  legal  Cortes,  not  only  for  Spain  but 
for  the  Indies,  took  the  sting  even  for  the  Liberals  out  of 
the  Decree  of  Valencia,  whereby  he  annulled  the  acts  of  TheDe- 
the  body  set  up  in  1811  and  proclaimed  the  restoration  ^^^^^^ 
of  absolute  monarchy.    But  within  a  few  weeks  he  threw  1814. 
himself  into  the  arms  of  the  old  extreme  Conservative  ,egtor^ 
party,  and  displayed  once  more  the  spectacle  of  a  priest-  ti»o,oid 
guided  Spanish  king.    He  re-established  the  hated  In- 
quisition; he  revived  the  ancient  irritating  privileges  of 

1  Despatehei,  725,  788,  827. 

*  Mni,  Repreientative  Oovemmentt  Chap.  i.    WeUington's  Detpatchen, 
697. 

W.  10 
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the  nobility;  and  began  a  war  on  the  freedom  of  the 

Press  and  every  Liberal  movement 

The  be-  It  was  the  old  story.     Disappointment  became  uneasy 

trouble,      dissatisfaction,  and  at  length  conspiracy,  nursed  in  secret 

societies,  burst  out  into  open  rebellion.    With  a  bankrupt 

Exchequer,  and  a  worm-eaten  navy  which  was  insufficient 

to  convey  to  America  the  few  thousand  reinforcements 

which  it  was  found  possible  to  collect  for  the  maintenance 

of  the  struggle   with   the  revolted  colonists,  Ferdinand 

1816.        plunged  recklessly  into  a  senseless  political  contest.    The 

Jesuits  returned  to  Madrid,  and  the  reign  of  espionage 

and    oppression  began.    The  gaols  were  crowded  with 

Abortive    political   suspects,  yet  insurrection   was  but  suppressed 

reotions     i^    one    quarter,   to    break   out  anew  in   another  with 

invfl^ous  the   creater  violence.     At  last  the  flame  fairly  caught. 

quarters.  °  ,  .^  o 

The  Bero-  It  blazed  up  in  Cadiz ;  it  passed  to  Coruima  and  Navarre; 

^^^^    and  on  March  7,  1820,  it  reached  the  capital.     Ferdinand 

Mar.  7,      hurriedly  summoned   the   Cortes  so    long  delayed,  but, 

Ferdinand  losing  heart  at  sight  of  the  storm  he  had  raised,  with  the 

^P^S^      sudden  shifting  resolution  of  weakness,  he  astonished  the 

Btitution    world  by  announcing  his  acceptance  of  the  Constitution  of 

^^^g'    1812.    A  Supreme  Junta  composed  entirely  of  rampant 

Progress    democrats  formed  itself  at  once  in  Madrid,  and  initiated  an 

volution. '  ^^  ^^  ^1^  revolutionary  legislation.    The  freedom  of  the 

Press  was  instantly  proclaimed,  the  Jesuits  were  scattered 

to  the  four  winds,  the  Inquisition  was  swept  away,  and 

monopoly  and  special  privilege  went  by  the  board.    The 

change  was  too  abrupt.     The  peasants  began  to  move  for 

Church  and  King  at  the  well-known  call  of  their  beloved 

pastors,  and  an  opposition  Junta  established  in  the  North 

directed  the  operations  of  numerous  guerilla  banda  Spain 

was  in  the  throes  of  revolution. 

Itaffeoto         The  movement  spread  at  wild-fire  speed.  The  Liberals  of 

and  Portugal  were  little  behind  their  Spanish  brethren,  and,  on 

Naples,      j^jy  2iid^  Naples  was  in  arms  for  the  Constitution  of  Cadiz. 

ferenoe  The  Powers  of  the  Holy  Alliance  >trembled  for  their 

atTrop-     (Jream  of  peace.     They  hurried  to  concert  measures  for 

pan.  * ,  .     *' 

1820.         common  action,  and  in  fevered  haste  they  came  to  Troppau. 
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It  waB  no  time,  they  agreed,  for-Krudener  yisions;  PoIis^^L 
lances  and  Russian  bayonets  were  more  to  the  purpose,  ^^ 
and  the  roar  of  Austrian  cannon. 

They,  at  least,  knew  how  to  interpret  the  terms  of  a  The  Cir- 
Holy  Alliance,  and   they  hastened  to  inform  Europe  of  JJ^Jreo 
their  viewa    They  conceived,  it  seemed,  that  they  had  Powem, 
undertaken  in  1815  the  obligation  of  watching  the  tran-  xsao.  ' 
quillity  of  states  and  putting  a  curb  on  Revolution  and 
Crime,  and,  moreover,  they  expected  the  sympathy  of  all 
right-minded  men  in  their  fulfilment  of  this  their  most 
sacred    engagement.     They  exercised,  they  opined,  an 
undeniable  right  in  concerting  together  upon  means  of 
safety  to  be  adopted  against  those  states  in  which  the 
overthrow  of  a  Government  by  revolution  could  only  be 
held  a  dangerous  example,  tending  towards  hostility  to  all 
constitutional  and  legitimate  Government.     They  would,  They  are 
in  pursuance  of  their  views  of  right  and  duty,  proceed  to  J^^^^. 
deal  first  with  the  Revolution  in  Naples,  where  the  danger  vention. 
was  most  imminent,  and  for  that  purpose  would  invite  the 
King  of  the  Two  Sicilies  to  advise  with  them  at  Laybach. 
France  and  England  also  were   invited  to  assist.     Far 
might  it  be  from  parties  to  a  Holy  Alliance  to  be  moved 
by  the  lust  of  conquest,  or  to  an  attack  on  national  inde- 
pendence.    Alexander  and   his  brothers  of  Austria  and 
Prussia  wished   simply  and  solely  to  maintain  peace,  to 
deliver  Europe  firom   the  curse  of   Revolution,  and  to 
abridge,  or  remove,  the  evils  which  result  firom  the  vio- 
lation of  all  principles  of  order  and  morality  \ 

These  were  brave  words  and  persuasive.    But  there 
was  one  Government,  at  least,  which  was  not  enamoured 
of  their  catching  sound.     Lord  Castlereagh  in  the  name  circular 
of  Great  Britain  protests  against  the  interpretation  put  ^f^J^** 
by  the  Three   Powers  upon  the  terms  of  the  existing  Castle- 
treaties,  and  dissents  in  the  strongest  terms  from   the  ^^,  19^ 
general  principle  upon  which  their  Circular  is  founded.  1^21. 
No  Government  a5i.n,  indeed,  be  more  prepared  than  is  that 

^  Circular  of  the  Three  Powers  respecting  the  Affairs  of  Spain, 
Portngal,  and  Naples,  Troppan,  Dec.  8,  1820.  Hertslet,  Ifop  of  Europe 
by  Treaty,  i.  pp.  658—661.     Ohillany,  ii.  251. 
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Great        of  Great  Britain  to  uphold  the  right  of  any  state  or  states 

disn^s     ^  interfere  where  their  own  immediate  security,  or  es- 

Btrongly    s^tial  interests,  are  seriously  endangered  by  the  internal 

^^ciple   transactions  of  another  state.    But,  regarding  the  assump- 

*S*  ?P.  *^y  tion  of  such  a  right  as  only  to  be  justified  by  the  strongest 

Powers,     necessity,  and  to  be  limited  and  regulated  thereby,  they 

cannot  admit  that  this  right  can  receive  a  general  and 

indiscriminate  application  to  all  revolutionary  movements 

without  reference  to  their  immediate   bearing  on  the 

interests  of  some  one  state  or  states^. 

Angtria  Men   do  not  always  distintruish  easily  between  the 

gronnde     impelling  power  of  conscience  and  the  attractive  force  of 

for  inter-   interest. 

yention  in 

Naplesand  Austria  might,  doubtless,  have  made  out  at  Laybach  a 
Piedmont,  gp^cial  case  for  the  intervention  of  her  arms  in  Italy, 
where  her  interests  were  directly  and  closely  involved*. 
For  Prussia  and  Russia  the  guiding  spirit  was  no  more 
than  a  not  ill-founded  dread  of  the  general  contagion  of 
revolutionary  movement.  Alexander  I.  was  a  ruler  with 
a  conscience,  but  conscience  at  this  juncture  directed  him, 
where  sympathy  and  advantage  combined  to  lead,  to  inter- 
fere on  behalf  of  despotism  against  the  revolutionary  fire- 
brands whose  agencies  were  already  at  work  within  his 
own  vast  dominions'.  The  legitimacy  of  intervention  is 
to  be  judged  by  the  circumstances  of  the  time  and  the 
particular  relations  of  the  Powers  a£Eected.  If  the  panic 
begotten  of  past  experience,  and  the  evident  infection  of 
present  example,  could  in  any  case  justify  active  measures 
of  interference  by  one  state  in  the  internal  afiairs  of 
another,  Austria  was  justified  in  her  intervention  in 
Naples  and  Piedmont,  and  her  allies  in  the  countenance 
extended  to  her. 

The  Powers  at  Laybach,  at  any  rate,  were  fiilly  con- 
vinced in  their  own  mind  as  to  the  necessity  for  action  ^ 

1  Circnlar  Despatch  of  Lord  GaBtlereagh,  Jan.  19,  1821.  Hertdet,  i. 
pp.  664—666.    Ghillany,  ii.  258. 

'  Confidential  Note  of  the  Austrian  Ministiy  to  the  Conrts  of  Germany, 
July  25,  1820.     GhiUany,  ii.  246. 

s  Ghillany,  ii.  257.  «  Ibid.  ii.  262,  2^. 
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And,  perchance,  we  do  not  well   to  regret  that  their 
measures  were  sufficient  for  their  task.    The  Neapolitan 
rebels,  at  least,  did  not  deserve  to  succeed.     Patriots  who  The  rap- 
fled  at  the  first  sight  of  the  Austrian  cavalry  were  not  the  Serevolu- 
men  to  create  a  Toung  Italy.    The  inarch  of  the  Austrian  tionary 
forces  upon  Naples  was  little  more  than  a  procession  \         in  Naples 

The  rebels  of  Piedmont  were  made  of  sterner  stuff,  and  Pied- 
but  their  rising  at  the  moment  when  the  Powers  were  ^^; 
still  sitting  at  Laybach,  and  thoroughly  aroused  to  the 
work  of  intervention,  was  singularly  ill-timed,  and  their  lack 
of  wisdom  met  its  fit  reward  in  the  total  rout  of  Agogna 
and  the  coercion  of  an  Austrian  army  of  occupation'.  It 
was  well  that  Italian  patriotism  should  learn,  through  the 
lesson  of  long  years  of  weary  waiting,  to  appreciate  the 
valour  of  Garibaldi  and  the  statesmanship  of  Cavour. 

The  intervention  of  France  in  Spain  was  capable  of  The  inter- 
easier  justification.     There  was  every  reason,  in  fax^t,  why  ^^^^ 
France  should  interfere,  and  every  reason  why  England  Spain 
should  dissent  firom  that  interference.     An  Englishman  ^^  ^ 
will  ever  sympathise  with  rebels,  except  within  the  limits  eveiy  rea- 
of  his  own  dominions.   Where  there  is  rebellion,  he  argues,  j^^^ 
there  must  needs  be  oppression.    He  champions  the  cause  shoold  in- 
of  the  hapless  Pole  and  of  the  oppressed  Armenian ;  he  and^^eiy 
pours  out  the  full  viab  of  his  wrath  upon  the  authors  of  ''waon 
Bulgarian  atrocities,  and  he  petitions  on  the  sorrows  of  sngii^Q^ 
the  Russian  Jew.     Yet  who  were  so  prompt  as  he   to  <*oolddis- 

*         ^  Bent  from 

resent  Turkish  inquiry  into  the  woes  of  Ireland,  or  Russian  that  inter- 
suggestion  as  to  the   exile  of  Arabi   or  the  affairs  of  ^®'*******' 
Dhuleep  Singh  ? 

Englishmen  were  strongly  and  strangely  drawn  to  the 
Liberals  in  Spain.  English  capitalists  had  invested  largely 
in  the  Peninsula,  and  Englishmen  in  general  are  naturally 
inclined  to  the  support  of  constitutionalism.  Moreover, 
the  men  who  were  now  preparing  to  resist  the  invading 
French  were  the  same  for  whom,  and  with  whom,  the 

>  The  Austrian  troope  entered  Naples  on  March  24,  1821. 
'  Declaration  of  the  Three  Powers,  May  12,  1821.     OhiUany,  ii. 
25S— 260. 
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army  of  Wellington  had  chased  the  marshals  of  Napoleon 
across  the  Pyrenees.     English  bayonets  had  assisted  to 
restore  the  Bourbons  to  France  and  to  Spain ;  but  English- 
men resented  the  interference  of  French  Louis  on  behalf 
of  Spanish   Ferdinand,  an  interference  which  was  "to 
destroy  a  focus  of  Jacobinism,  to  re-establish  a  Bourbon 
on  the  throne  by  the  arms  of  a  Bourbon." 
ChateftQ-  Chateaubriand's  splendid  defence  of  French  inteifer- 

dS'of  ^^««  ^^  t>^d  o^  English  principles,  and  on  the  very 
French  in-  words   of  Lord   Castlereagh.     No  Government  had,  he 
was  based  declared,  a  right  to  interfere  in  the  afiGgtirs  of  another 
on  prin-     Government,  except  in  the  case  where  the  security  and 
M&)     immediate  interests  of  the  first  Government  were  com- 
^V^    promised.     But  the  security  and  interests  of  France  were 
Kn^and.   compromised,  and  compromised  in  the  highest  degree,  by 
the  revolutionary  movement  in  Spain.     The  royalists  in 
Spain,  unable  to  resist  the  regular  troops  of  the  Liberal 
Government,  had  been  driven  in  large  numbers  over  the 
French  frontier,  and  irom  the  tops  of  the  Pyrenees  their 
pursuers  were  proclaiming  their  revolutionary  principles 
far  and  near  through  France.     The  Bourbon  throne  in 
France  could  not  escape  overthrow  when  the   Bourbon 
throne  in  Spain  tottered  to  its  fall. 

And  there  was  another  reason  for  French  interference. 
The  Spanish  War  was  popular.  The  proud  heart  of  the 
French  nation  might  be  trusted  to  go  out  to  him  who 
should  restore  the  martial  glories  of  Napoleon. 

The  result  could  not  be  long  in  doubt.  England  at 
Verona  refused  to  lend  her  countenance  to  intervention. 
Austria,  Russia  and  Prussia,  not  unwilling  to  interfere  in 
person*,  agreed  to  support  the  individual  action  of  France. 
On  April  5,  1823,  the  army  of  the  Duke  of  Angouleme 
crossed  the  Bidassoa,  and  marched  straight  upon  Madrid. 
It  was  the  death-knell  of  the  Liberal  movement.  Cadiz 
alone  of  all  Spain  oiFered  a  resistance  worthy  of  her  name. 

^  Despatoh  of  Ooont  Nesaelrode  to  the  Bassian  cbarg^  d'affaires  at 
lifadrid,  i^  Nov.  1S22.  Despatch  of  lietternioh  to  the  Austrian  oharg^ 
d'affaires  at  Madrid,  Dec.  14,  1S22.    GhiUany,  iL  266—273. 
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To  Mrrite  the  history  of  subsequent  intervention  would  Freqnen^ 

be  to  write  the  history  of  the  century.   The  &ce  of  Europe  gtwioes  of 

has  strangely  changed  since  the  Congress  of  Verona  ;  and  mtemn- 

with  the  change  the  forces  of  intervening  Powers  have  the 

had  no  little  to  do.    The  world  has  had  its  fill  of  inter-  P"^ot 

.  ,  oentoiy. 

vention,  and  is  yet  unsatisfied.     It  has  seen,  in  the  space 
of  seventy  years,  interventions  everywhere,  interventions 
in  East  and  West,  interventions  in  Greece^  and  in  Por- 
tugal', in  Turkey*  and  in  Mexico,  in  Egypt  and  in  Schles- 
wig ;  interventions  successful  and  unsuccessful ;  interven- 
tions leading  to  union  and  peace,  and  interventions  resulting 
in  bloodshed  and  new  trouble ;  interventions  dictated  by 
the  noblest  .motives,   and   interventions  occasioned    by 
jealousy  and  greed.     But  the  sum  of  the  whole  is,  that.  Each  in- 
however  much  practice  may  fell  short  of,  or  advance  Jj^"^ 
beyond,  theory,  and  however  much  action  may  differ  from  jndged,  as 
ideal,  the  rule  regularly  progresses  towards  more  general  It^SSicu^ 
recognition,  that  non-intervention  in  the  internal  affairs  of|l*'««'"n- 
a  state  is  a  law  which  admits  of  no  exception  to  foreign  ^^^  ^  ^^ 
powers,  so  long  as  the  operations  of  that  state  are  confined  glegeneral 
in  their  effect  to  the  limits  of  the  national  territory.  Each!  may  be 
power  must  be  trusted  to  judcre  for  itself  as  to  the  point  «*»c*«d 

r      .  ....  .      from  ino- 

in  time  at  which  its  interference  is  called  for  in  the  affairs  dem  prao- 
of  its  neighbour  by  the  necessity  of  self-protection,  but  on  ^^^' 
that  judgment  the  close  relation  of  all  states  in  modem 
times  will  enable  the  whole  International  Circle  likewise 
to  pronounce,  and  the  unjust  oppressor  will  find  him  self 
borne  down  by  the  opinion  of  the  whole  body  of  his  equals, 
an  opinion  backed,  it  may  be,  by  force  of  arms. 

Men,  however,  are  but  men.  Englishmen  especially 
need  a  word  of  warning.  Englishmen,  who  shelter  the 
Nihilist,  and  cry  loud  and  long  on  the  horrors  of  Siberian 
prisons  and  the  anti-Jewish  zeal  of  the  Muscovite,  require 
to  remember  that,  however  conscious  they  may  be   of 

1  Hertalei,  Map  of  Europe  by  Treaty,  I  pp.  741,  769.    Ohillany,  ii. 
pp.  217—230. 

*  .Hertdet,  Map  of  Europe  by  Treaty,  i.  pp.  760;  ii.  941, 1077. 

*  Ibid.  ii.  pp.  1006, 1021,  1171. 
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their  philanthropic  motives,  the  world  is  apt  to  be  suspi- 
cious.    There  are  philanthropists  beyond  the  bounds  of 
England.     The  power  of  Russia,  for  example,  is  a  civilising 
force  in  Central  Asia.     Why,  then,  this  uneasiness  on  that 
scientific  frontier,  and  those  British  envoys  in  Cabul  ?    Is 
England  alone  above  suspicion  ?    And  does  Phoenix  Park 
enjoy  an  unique  reputation  as  the  scene  of  political  murder 
that  England  should  be  the  city  of  refuge  for  the  scum  of 
the  civilised  world  ? 
TO^^'^^rt  be        English  statesmen  lay  down  very  correct  principles  as 
given bj    to  the   legitimate  sphere  of  intervention;  but  English 
GovOTn™  merchants  need  sometimes  to  be  reminded  that  the  surety- 
menttothe  ship  of  rash  speculation  is  not,  as  yet,  a  recognised  function 
hi^""^   of  the  British  Government.     British  capitalists  enter  into 
bonds  r      a  contract  for  the  construction  of  a  railway  within  the 
of  the       African  possessions  of  Portugal :  in  other  words,  British 
S*^*S?i    ™oney  finances  a  Portuguese   company  carrying  on  an 
way  Com-  undertaking  in  Portuguese  territory.   It  is  to  be  presumed 
P"*^'        that  the  impelling  motive  is  the  hope  to  reap  a  richer 
profit  from  the  capital  so  invested  than  would  be  obtain* 
able  on  a  similar  investment  in  England.     It  is  to  be  pre- 
sumed, also,  that  that  richer  profit  represents  something 
in  the  way  of  additional  risks  or  inconveniences.     The 
company  commences  operations;  and  the  line  is,  in  the 
opinion  of  the  contractors,  well  and  truly  laid ;  when  the 
Portuguese  Govemmeut  affects  to  discover  in  the  terms  of 
the  concession  a  cause  for  confiscation,  and  the  property 
of  the  company  is  seized  to  the  State. 

The  investors  have  been  undoubtedly  treated  with  the 
utmost  harshness ;  the  conduct  of  the  Portuguese  Govern- 
ment seems,  and  doubtless  is,  entirely  and  absolutely  unjus- 
tifiable. But  where  is  redress  to  be  sought?  Clearly, 
from  the  lords  of  the  territory,  the  same  Portuguese  Govern- 
ment. The  hapless  British  speculators,  of  course,  do  so 
appeal  ?  They  do  more.  They  cry  for  the  interference  of 
the  all-powerful  British  Government  Are  they  entitled 
mmfcon'B  ^  ^^  ^  I^rd  Palmeraton  was  a  statesman  whose  British 
views  as  to  sympathies  were  beyond   dispute;   but  he   would  have 
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given  an  unhesitating  answer.     "If/'  wrote  he  in  1848,  thepo- 
"  the  question  is  to  be  considered  simply  in  its  bearing  on  ^^  hol^r 
''international  right,  there  can  be  no  doubt  whatever  ofoffordgn 
"  the  perfect  right  which  the  Qovemment  of  every  country 
"  possesses  to  take  up,  as  a  matter  of  diplomatic  negotia- 
"  tion,  any  well-founded  complaint  which  any  of  its  sub-  The  Home 
« jects  may  prefer  against  the  Government  of  another  SSSTlJiy 
"  country,  or  any  wrong  which  from  such  foreign  Govern-  "**?^. 
"ment  those  subjects  may  have  sustained;  and  if  the  of  a  sab- 
"  Government  of  one  country  is  entitled  to  demand  redress  &*{JjJJj'* 
"  for  any  one  individual  among  its  subjects  who  may  have  at  the 
"  a  just  but  unsatisfied  pecuniary  claim  upon  the  Govern-  foreign^  ^ 
"  ment  of  another  country,  the  right  so  to  require  redress  Govern- 
"  cannot  be  diminished  merely  because  the  extent  of  the 
"  wrong  is  increased,  and  because,  instead  of  there  being 
"  one  individual  claiming  a  comparatively  small  sum,  there 
"are  a  great  number  of  individuals  to  whom  a  veiy  lai^e 
"  amount  is  dua 

"  It  is,  therefore,  simply  a  question  of  discretion  with  J^w*  "uch 
"  the  British  Government  whether  this  matter  should  or  enoe  is* 
*  should  not  be  taken  up  by  diplomatic  negotiation,  and  ^!^**' 
**  the  decision  of  that  question  of  discretion  turns  entirely  not  of 
''  upon  British  and  domestic  considerations.  '^^' 

''It  has  hitherto  been  thought  by  the  successive 
"  Governments  of  Great  Britain  undesirable  that  British 
''subjects  should  invest  their  capital  in  loans  to  foreign 
"  Governments  instead  of  employing  it  in  profitable  under- 
"  takings  at  home ;  and  with  a  view  to  discourage  hazardous 
"  loans  to  foreign  Governments,  who  may  be  either  unable 
or  unwilling  to  pay  the  stipulated  interest  thereupon, 
the  British  Government  has  hitherto  thought  it  the  best 
"  policy  to  abstain  from  taking  up  as  international  ques- 
"tions  the  complaints  made  by  British  subjects  against 
"foreign  Governments  which  have  failed  to  make  good 
"  their  engagements  in  regard  to  such  pecuniary  transac- 
"  tiona 

"  For  the  British  Government  has  considered  that  the 
"  losses  of  imprudent  men,  who  have  placed  mistaken  con- 
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"  fidcuce  in  the  good  feith  of  foreign  Qovemments,  would 

"prove  a  salutary  warning  to  others,  and  would  prevent 

"any  other  foreign  loans  from  being  raised  in  Great 

"  Britain,  except  by  Governments  of  known  good  faith  and 

"  ascertained  solvency.     But  nevertheless  it  might  happen 

"  that  the  loss  occasioned  to  British  subjects  by  the  non- 

"  payment  of  interest  upon  loans  made  by  them  to  foreign 

"Governments  might  become  so  great  that  it  would  be 

"  too  high  a  price  for  the  nation  to  pay  for  such  a  warning 

as  to  the  future,  and  in  such  a  state  of  things  it  might 

become  the  duty  of  the  British  Government  to  make 

these  matters  the  subject  of  diplomatic  negotiation'." 

.The  intervention  of  the  British  Government  on  behalf 

of  a  Delagoa  Bay  Railway  Company  is  a  matter  of  pure 

discretion  on  the  part  of  ministers,  not  of  any  right  in  the 

clamorous  shareholders. 

The  action       In  the  exercise  of  that  discretion  the  action  of  the 

veniinent   Government  may  assume  any  one  of  several  forms.    It 

">*«-        may  expend  itself  in  Retorsion ;  it  may  take  the  shape  of 

behalf  of    Reprisals,  of  Embargo,  or  of  Pacific  Blockade.;  or  it  may 

itBBQbjeotB  fluj  yent  i,j  the  foi^e  Qf  Qpen  ^^1^.^    Retorsion  is  the  mere 

may  take  .... 

sevenil      retaliation  of  injustice,  like  for  like,  a  special  instance  of 

:?f"!f\      the  action  more  fifenerally  known  under  the  name  of  the 

(1    Betor-  •        r  T>       •     1 

BionorBe-  exercise  of  Reprisals. 

pnsals.  rpjjg  ancient  Athenian   approved    the   institution   of 

Androlepsia,  whereby  the  relatives  of  a  murdered  citissen 
were  empowered  to  seize  three  fellow-countrymen  of  the 
murderer,  and  hold  them  for  judicial  condemnation  to 
compensation,  or  even  to  the  death-penalty'.  This  simple 
method  of  procedure  enshrines  a  principle  of  rough  justice 
which  seems  to  commend  itself  to  the  primitive  mind, 
whether  it  be  employed  by  the  Saxon  oeorl  who  has  been 
robbed  of  his  cattle,  or  by  the  kin  of  kidnapped  Polyne- 
sians upon  a  martyred  Patteson.  The  merchant-stranger 
of  the  Middle  Ages  numbered  amongst  the  risks  of  his 
trading  the  liability  to  attachment  in  person  or  property 

^  Hall,  InterfMtional  Law,  p.  237  note. 
3  Yattel,  lib.  ii.  o.  IS,  §  351. 
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iu  i-espect  of  the  debts  of  a  de&ultiug  fellow-couiitiyinan. 
By  the  statute  25  Edw.  3,  at.  5,  c.  23,  it  was  enacted  that 
a  Lombard  company  should  be  responsible  for  the  debts  of 
any  of  its  merchants  left  unpaid  within  the  realm  "so 
"that  another  merchant,  which  is  not  of  the  company, 
"  shall  not  be  thereby  grieved  or  impeached." 

By  Stat  2  Hen.  4,  c.  16,  Englishmen  aggrieved  by 
attachments  or  distresses  made  within  any  seigniory  in 
Wales  were  empowered,  on  the  fiiilure  of  the  Welsh 
governor  of  the  lordship  to  cause  restitution  to  be  made 
within  seven  days,  to  exercise  reprisals  on  Welshmen, 
being  inhabitants  of  the  same  seigniory,  entering  England. 
It  appears  from  the  preamble  that  one  chief  cause  of 
complaint  was  the  Welsh  custom  of  attaching  the  persons 
and  property  of  Englishmen  within  their  jurisdiction 
as  pledges  for  other  English  debtors.  And  the  general 
principle  received  a  special  sanctification  by  one  of  ^he 
clauses  of  Magna  Carta  itself,  in  the  case  of  the  person 
and  goods  of  foreign  merchants  within  England  on  the 
outbreak  of  a  war  with  their  native  state*. 

The  grant  of  letters  of  reprisal  was  in   the  Middle  Lettm  of 
Ages,  and  indeed  up  to  very  recent  years,  a  matter  of  very  nj/gpe. 
common  occurrence.     Such  a  errant  miirht  take  one  oroialor 
other  of  three  forms.     (1)  It  might  be  directed  exclusively 
to  a  particular  subject  complaining  of  unredressed  wrong 
at  the  hands  of  another  state,  whether  by  reason  of  the 
conduct  of  its  individual  citizens  or  of  its  governors :  (2)  it 
might  be  addressed  to  all  and  sundry  who  should  choose 
to  apply  for  authority,  when  it  was  simply  a  commission 
issued   to  certain  ascertained  persons,  whether  private 
individuals  or  members  of  the  regular  armed  forces  of  the 
issuing  state,  authorising  general  offensive  action  against 
the  subjects  and  property  of  the  offending  nation:  or 
(3)  it  might  be  confined  to  the  regular  armed  forces  before- 
mentioned. 

Reprisals  taking  the  first  shape,  the  formal  permission  Special 
to  a  wronged  individual  to   indemnify  himself  by  the  now 

»  9  Hen.  3.  st.  1,  c.  80.  obsolete. 
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Civil  and 
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capture  of  property  belonging  to  fellow-subjects  of  his 
oppressor,  once  common  and  well-known  by  the  style  of 
Special  Reprisals,  are  now  altogether  obsolete.  General 
Reprisals  confined  to  the  officers  and  men  of  the  military 
or  naval  force  of  the  issuer  are  still  not  unusual.  The 
sole  difference  between  the  issue  of  such  letters  and  the 
grant  of  authority  to  levy  war  consists  in  the  limited 
intent  existing  in  the  mind  of  the  responsible  Government. 
General  Reprisals  of  the  wider  sort  are  just  passing  away, 
under  the  influence  of  improved  notions  as  to  neutral 
obligations  and  the  position  of  the  non-combatant.  At  a 
veiy  early  date  it  was  held  by  competent  authority  that 
letters  of  reprisal  might  be  legally  granted  on  behalf  of 
subjecta  of  the  issuer  onlyV  Down  to  times  by  no  means 
remote  the  exercise  of  warlike  opemtions  under  a  foreign 
commission  was  regarded  as  in  no  way  illegitimate.  And 
even  to-day  the  foreigner  who  accepts  a  commission  from 
a  belligerent  state  is  a  lawful  combatant,  and  entitled  as 
such  to  fair  treatment  at  the  hands  of  the  opposing  belli- 
gerent, albeit  his  conduct  may  subject  him  to  heavy  penal- 
ties under  the  municipal  law  of  his  native  state,  and  his 
presence  in  the  field  may  give  rise  to  feelings  the  reverse 
of  friendly  between  that  native  state  and  the  nation  against 
whose  forces  he  enlists.  A  few  British  subalterns  may  well 
be  permitted  to  learn  their  trade  in  the  ranks  of  MacMahon 
or  of  Unser  Fritz,  but  a  Hobart  Pasha  can  scarcely  be  suf- 
fered to  retain  his  position  on  the  list  of  the  British  navy. 
Embargo  consists  in  the  forcible  sequestration,  either 
temporary  or  permanent,  by  any  Government  of  property 
lying  within  its  ports.  Embargo  may  be  Civil  or  Hostile, 
it  may  be  exercised  upon  friends  or  upon  foes.  The  dis- 
tinction of  Civil  and  Hostile  Embargo',  like  that  of  General 
Reprisals  and  War,  is  one  of  intent  only.  The  levy  of  an 
embargo  upon  the  shipping  of  subjects  or  of  friends  is 
simply  a  matter  of  national  policy.    The  neutral  may 

1  Molloy,  Maritime  Law,  p.  23;    Godolphin,  Admiral  Jurisdieti^m, 
Intro. ;  Yattel,  Lib.  U.  o.  18,  §  348. 

a  See  Lord  Stowell  in  the  **Boede8  Lost,"  1803. 
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leam  in  time  of  war,  like  the  Egyptian  fellaheen  at  all 
times,  what  it  is  to  "do  angarie" 

The  imposition  of  an  embargo  upon  the  goods  of 
foreigners  was  in  ancient  days  a  favourite  preliminary  to 
the  declaration  of  war\ 

Pacific  Blockade  is  a  growth  of  modem  times,  and  its  (8)  Pfteifte 
legality,  as  yet,  rests  upon  the  practice  of  the  last  sixty    *^'*^' 
years  in  some  short  dozen  instances.    Prior  to  1827  block- 
ade was  held  a  pure  war-right.    And  it  may  be  questioned 
whether,  in  its  wider  extension,  Pacific  Blockade  must  not  What  is  its 
justify  itself  rather  as  a  mode  of  warfare  limited  in  opera-  S^Zhpod- 
tion  than  as  a  means  of  redress  falling  short  of  war.     For  ^^^ 
the  operation  of  such  a  measure  may  extend  either  to 
subjects  of  the  blockading  and  blockaded  powers  only,  or 
to  the  vessels  of  all  nations.     If  it  be  confined  to  subjects 
of  the  parties  directly  engaged,  its  legitimacy  can  hardly 
be  matter  for  serious  consideration.     The  less  is  justified 
in  the  greater,  and  the  blockaded  sovereign  has  it  in  his 
power  either  to  free  himself  from  the  inconvenience  by  the 
grant  of  redress,  or  to  resent  it  by  the  declaration  of  war. 

If,  however,  the  trade  of  neutrals  be  affected  by  the 
blockade,  those  neutrals  may  well  protest  against  inter- 
ference with  their  traffic  not  fully  and  completely  justifi- 
able. For  them  such  protest  must  be  matter  of  policy. 
Pacific  Blockade  may  be,  and  doubtless  always  is,  the  less 
of  two  evils :  to  refuse  to  recognise  it  may  be  to  force  the 
offended  state  to  legalise  its  acts  by  instituting  a  regular 
blockade  as  a  measure  of  war. 

In  practice  Pacific  Blockade  has  followed  now  one  and 
now  another  plan  of  operation.  Sometimes  it  has  been 
extended  to  the  shipping  of  all  powers,  sometimes  subjects 
of  the  states  primarily  have  also  been  exclusively  affected ; 
sometimes  blockade-runners  have  been  visited  by  final 
condemnation,  and  again  their  property  has  been  merely 
held  in  pledge.  Blockading  powers  would  do  well  to 
announce  to  the  world  the  exact  international  position 

1  For  exampleB  of  the  legal  results  of  an  Embargo,  see  Beale  v. 
Thompson,  4  East  546 ;  Boath  v.  Tliompson,  18  East  275. 
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which  they  affect  to  assume.  In  the  instance  of  the  com- 
bined blockade  established  by  Great  Britain  and  Germany, 
on  the  African  East  Coast  for  the  prevention  of  the  slave- 
traffic  and  the  stoppage  of  the  importation  of  arms.  Lord 
Salisbury  conceived  himself  to  have  secured  by  negotiation 
with  France  the  recognition  of  the  long-contested  right  of 
search  under  any  flag  whatsoever^  while  M.  Goblet  de- 
clared that  the  French  ministry  had  done  no  more  than 
to  recognise,  in  the  circumstances  of  the  existing  blockade, 
such  a  condition  of  affairs  as  governed  the  French  blockade 
of  the  coast  of  Annam  in  1883*.  Great  Britain,  it  is  very 
certain,  did  not  deem  herself  to  be  engaged  in  a  war  upon 
her  own  African  coast :  yet  the  French  Foreign  Minister 
held  that  the  right  to  search  for  contraband  of  war  was  in 
international  law  a  natural  consequence  of  her  operations. 

C.     Territory  and  Jurisdiction  are  coextensive. 

^ritory  ^ow  is  territory  appropriated  to  a  particular  people  ? 

appro-       This  is,  if  International  Law  be  a  science  of  Territorial 

a^ple?   Sovereignty,  its  Amdamental  question.    It  covers  the  iniles 

which  determine  the  geographical  boundaries  of  the  state, 

and  the  rules  which  determine  the  numerical  limits  of  the 

state-people. 

Land-limits  in  settled  countries  are  capable  of  easy 
determination,  and  such  limits  are  naturally,  amongst 
civilised  peoples,  fixed  with  tolerable  cleamesa  At  the 
present  time  the  firontier  lines  of  Europe  hardly  afford 
matter  for  reasonable  division  of  opinion.  The  custom- 
houses, the  gens-d'armes  and  the  outposts  are  sufficient 
witnesses  of  the  fact  of  possession.  To-day  disputes  as 
to  dominion  belong  to  the  sea,  or  to  the  region  of  new 
acquisition  at  the  expense  of  barbarous  or  semi-barbarous 
peoples. 
Territory  A  nation  may  add  to  the  extent  of  its  territory  in  several 
™*^ili  various  ways :  by  the  action  of  the  forces  of  nature  in  the 
creation  of  new  habitable  land ;  by  conveyance  m  conse* 

^  Speech  oftheBfarquis  of  Salifibuiy  in  the  House  ofLordfl,  Nov.  6, 1S88. 
3  Speech  of  M.  Qoblet  in  the  French  Chamber,  Nov.  10,  1888. 


NOBMAL  INTERNATIONAL  LAW.  159 

quence  of  arrangement  or  treaty  with   another  people,  by  Ao- 
whether  by  way  of  sale,  exchange  or  free  gift ;  or  by  the  J^^"*. 
actual  forcible  seizure  and  retention  of  the  possession  of  tract, 
the  property  of  others.    Prescription  in  all  cases  constitutes  ^y  ^°" 
in  men's  eyes  a  further  confirmation  of  a  prior  act  of 
annexation.     But  the  main  path  of  territorial  aggrandise-  or  by  Do- 
ment  undoubtedly  lies  in  the  occupation  by  civilised  ^"P*'*®"* 
peoples  of  lands  previously  untenanted,  or  tenanted  only 
by  persons  little  advanced  in  civilisation. 

In  point   of  territorial   aggression,  and  colonial  ex-  The 
tension,  the  last  few  years  (1890)  have  no  parallel  since  JJ^^f^^r 
the  days  of  Columbus  and  Vasco  da  Qama.     In  Tunis,  new  Und. 
in  Egypt,  and  in  New  Guinea,  in  Tonquin  and  in  Burmah, 
along  the   Congo  and    from   Zanzibar,  ever}rwhere   the 
stronger  is  robbing  and  absorbing  the  weaker,  and  the 
nations  are  contending  hand  to  hand  for  the  world  s  few 
outlets  of  population.     And  it  seems  as  though  recent 
proceedings  on  the  coasts  of  Africa,  both  East  and  West, 
might  well  provide  those  who  come  after  with  matter  for 
considerate  contem]^lation.     It  seems,  in  fact,  as  if  the 
older  doctrines  of  Occupation  were  going  by  the  board. 

In  the  earlier  days  of  exploration  it  was  held  that  jg  recent 
mere  discovery  of  unoccupied  or  heathen  lands  consti-  *ot»on  in 
tuted  an  absolute  proprietary  right  in  the  state  of  the  anoe 
discoverer.  The  Indian  was  a  Canaanite,  created  at  best  to  ^^ 
be  a  hewer  of  wood  and  drawer  of  water.    The  Spaniards 
and  the  Portuguese,  indeed,  sought  to  limit  effective  dis- 
covery to  their  own  navigators,  and  to  close  the  seas  of 
the  New  World  and  the  East  against  the  shipmen  of  the 
rest  of  Europe.    And  in  1493  Pope  Alexander  VI.,  in 
virtue  of  his  assumed  jurisdiction  as  World-Father  over 
the  islands  of  the  ocean,  issued  the  famous  Bull  by  which, 
drawing  a  line  of  demarcation  at  a  distance  of  one  hundred 
leagues  west  of  the  Azores,  he  granted  exclusive  dominion 
in  all  new  discoveries,  westward  and  eastward,  to  the 
&ithfril  Churchmen  of  Spain  and  Portugal  \   But  English- 
men and  Hollanders  denied  the  virtue  of  the  grant ;  and 

1  Selden,  Mare  Claunm,  p.  139.    Vattel,  Lib.  ii.  o.  18,  §  208  note. 
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Drake  and  Hawkins,  Grenville  and  the  men  of  ''West- 
ward  Ho!"  backed   up  with   the  pike  the  theoretical 
arguments  of   Hugo  Grotius^     Mare  Clausum  became 
Mare  Liberum,  and  England,  France  and  Holland  secured 
their  share  in  the  spoil.     Grotius  held  that  in  order  to 
constitute  title  by  discovery  (Inventio)  there  must  be 
more  than  a  mere  survey:  there  must  be  actual  appre- 
hension, that  is,  a  real  occupation\     And  gradually  there 
grew  into  acceptance  certain  broad  rules  as  to  the  forms 
required  to  constitute  for  a  State  a  valid  title  by  occu- 
aeeepted    pation.  The  authorities  on  International  Law  now  combine 
gg  to         in  laying  it  down  with  one  consent,  that  discovery  in  itself 
^Dtective     gives  no  title,  and  even  temporary  occupation  will  suffice 
pation  r     to  create  a  title  merely  inchoate,  that  occupation  to  be 
valid  must  be  effective.     Further  it  is  required  by  them, 
in  order  that  occupation  may  be  recognised  as  effective, 
that  it  be  the  result  of  the  direct  exercise  of  the  State- 
Will:  it  must  be  a  State  Act.     Such  a  State  Act  may 
consist   in  (u)  the  formal  taking  of  possession  by  an 
official  specially  told  off  for  the  work  in  the  particular 
instance,   (6)   the   like  act  of  a.  navigator  or  traveller 
regularly  commissioned  to  occupy  and  appropriate  in  the 
name  of  his  State  all  territory  which  he  may  discover, 
(c)  the  ratification  of  the  act  of   an    uncommissioned 
colonist     Ratification  by  the  State  will  suffice  to  establish 
title  through  an  actual,  though  unauthorised,  occupant, 
but  the  title  of  an  uncommissioned  traveller  is  of  no  availr 
to  his  State,  as  no  ratification  will  operate  to  render  of 
^.       legal  effect  that  which  was  null  and  void  ab  initio*.    The>^ 
sum  of  the  whole  is  that  the  running  up  of  a  national   \ 
flag,  British,  German  or  Portuguese,  by  an  unauthorised  / 
agent  is  absolutely  futile  as  an  assumption  of  national  / 
ownership,  and  the  like  act  of  an  authorised  agent  must 
be  followed  by  other  acts  of  control,  or  by  an  actual 
settlement  within  a  reasonable  period\ 

^  QrotiuB,  Mare  Ltberum^  oap.  m.  >  Ibid.  eap.  ii. 

s  Maine,  Int,  Law,  pp.  66— 6S. 

*  See  Hall,  Int.  Law,  Part  n.  ohap.  n.,  Wheaton,  Element$,  Part  n. 
chap.  ly. 
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Bat.  if  recent  proceedings  in  territorial  demarcation 
on  a  large  scale  in  Equatorial  Africa  are  to  be  of  legal 
avail,  either  we  are  embarking  with  speed  on  a  career  of 
eetablishing  an  African  India,  or  we  have  entered  upon  What  of 
a  stage  of  progress  for  which  the  international  lawyer  has  j^^^^ 
not  yet  provided.    England,  France,  Qermany  and  Por-  »«»*■ 
tngal  are  appropriating  to  themselves,  and  to  one  another,  ^uSk^b 
by  solemn  agreement  vast  "spheres  of  influence"  in  the  a**' "**»,« 
Dark  Continent. 

Such  agreements  romove  the  causes  of  present  dis- 
putes ;  but,  if  they  are  to  stand  the  test  of  time,  by  what 
right  will  they  stand  ? 

We  hear  much  of  a  certain  "Hinterland  Doctrine."  What  of 
The  accepted  rule  as  to  the  area  of  territory  affected  by  <«terland 
an  act  of  occupation  in  a  land  of  large  extent  has  been,  l!^^..^ 
that  the  crest  of  the  watershed  is  the  presumptive  interior 
limit,  while  the  flank  boundaries  are  the  limits  of  the 
land  watered  by  the  rivers  debouching  at  Ithe  point  of 
coast  occupied.    The  extent  of  territory  claimed  in  respect 
of  an  occupation  on  the  coast  has  hitherto  borne  some 
reasonable  ratio  to  the  character  of  the  occupation.     But 
where  is  the  limit  to  the  "Hinterland  Doctrine"? 

Either  these  international  arrangements  can  avail  as 
between  the  parties  only,  and  constitute  no  bar  against 
the  action  of  any  intruding  stranger,  or  might  indeed  is 
right.  It  may  be,  in  truth,  that  this  system  of  annexa- 
tion and  absorption  is  an  essential  part  of  the  great 
Scheme  of  the  World's  progress.  It  may  be  that  it  is  a 
necessary  agent  in  the  hands  of  Providence  for  the  final 
annihilation  of  that  devil-traffic,  the  slave-trade,  for  the 
preservation  of  the  lives  of  tens  of  thousands  of  human 
beings  whose  bones  else  would  whiten  on  the  forest-tracks 
to  the  coast.  But,  if  we  aro  to  be  missionaries,  let  us 
know  and  avow  our  mission.  The  civilisation  of  the  Maxim 
gun  wero  to  be  preferred  to  the  civilisation  of  "fire- 
water:" at  least,  it  leaves  no  degraded  remnant.  If  the 
might  of  the  few  is  to  justify  the  exclusion  of  the  many, 
let  us  at  least  be  candid  spoilers. 

W.  11 
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(1)  Land 

locked 

Waters. 


Tutorial        ^^^  ^'  again,  may  any  power  exercise  control  in  seas, 

Waters?     OF  ninning  streams^? 

With  regard  to  landlocked  waters  there  is  little  room 
for  difficulty.  A  lake  or  inland  sea  wholly  surrounded  by 
the  possessions  of  a  single  sovereign  is  universally  admitted 
to  fall  under  that  sovereign's  exclusive  jurisdiction.  Such 
a  sea  is  the  Sea  of  Aral,  and  such  the  Black  Sea  was  until 
the  Muscovite  obtained  a  footing  on  its  shores.  By  the 
Powers  at  Paris  in  1856  the  Black  Sea  was  declared 
neutralised,  its  waters  and  ports,  thrown  open  to  the  mer- 
cantile marine  of  every  nation,  were  formally  and  in  per- 
petuity interdicted  to  the  flag  of  war,  save  to  a  few  light 
guardships  Russian  and  Ottoman,  and  the  maintenance  of 
military-maritime  arsenals  on  its  shores  was  altogether 
forbidden*.  How  Russia  secured  in  1870 — 71  the  abro- 
gation of  the  articles  limiting  her  Black  Sea  rights  is 
matter  of  well-known  history.  And  it  must  be  freely 
admitted,  that,  however  much  we,  as  Englishmen,  may 
be  inclined  to  resent  the  politics  of  the  ministers  of 
the  Czar,  the  arrangement  arrived  at  by  the  Conference 
of  London  was  more  in  accord  with  modem  notions  of 
international  right  than  that  set  out  in  the  Treaty  of 
Paris'. 

(2)  Bivers.  The  case,  moreover,  of  rivers  and  narrow  seas  is  now 
fairly  clear.  Where  a  stream  divides  the  landed  posses- 
sions of  two  states,  the  boundary  is,  in  default  of  express 
evidence  to  the  contrary,  presumed  to  be  the  middle  line 
of  the  ihaluueg,  or  navigable  channel.  When  a  river  drains 
throughout  its  course  the  lands  of  one  power  only,  or  when 
it  traverses  the  territory  of  two  or  more,  the  problem  for 
the  international  lawyer  is  one  of  navigation,  not  of  owner- 
ship. 

^  Wheaton,  International  Law^  ed.  Boyd.  Pt.  n.  ohap.  it.  Hall, 
Int.  LaWf  Pt.  n.  chap.  n.  Woolsey,  Introduction  to  the  Study  of  Int.  Law, 
chap.  III.  Vattel,  i.  22  and  23.  Pnffendorf,  Law  of  Nature  and  of  No- 
tionSj  IV.  5,  6 — 10.    Maine,  Int.  Law,  Leot.  ly. 

3  The  Peace  of  Paris  1S56,  Arts.  zi. — ziv.  Hertalet,  Mcqp  of  Europe, 
XI.  p.  1256.    GhiUanj,  n.  p.  495. 

>  Treaty  of  London,  Mar.  13, 1871. 
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The  navigation  of  great  rivers  and  narrow  seas  was  in  Civilin- 
days  gone  by  the  subject  of  fierce  dispute.    But  opinion  ^^  ^. 
has  now  definitely  set  in  one  direction.    The  Powers  at  '^|*'?if^' 
Vienna  in  1815  declared  for  the  principle  of  the  freedom  dom  of 
of  navigation  of  streams  separating  or  traversing  two  or  ^rf^*^" 
more  states,  and  engaged  the  Governments  interested  in  and  oar- 
such  waterways  in  an  agreement  to  regulate,  by  common  ^!^^'' 
accord  of  commissioners  appointed  for  the  purpose,  the 
amount  and  manner  of  collection  of  navigation  dues  and 
all  kindred  questions\    One  by  one,  accordingly,  the  more 
important  waterways  have  been  thrown  open  to  the  unre- 
stricted navigation  of  the  flag  of  peace.    But,  whilst  the 
new  order  has  arisen  by  virtue  of  particular  treaty  entered . 
into  by  the  interested  nations,  the  right  of  riparian  states 
to  regulate  the  traffic  has  been,  in  each  instance,  formally 
acknowledged'. 

Civilisation,  then,  has  spoken  on  narrow  seas  and  land-  g)  The 
locked  waters.    But  there  may  yet,  it  seems,  be  divergence  ^S^j^  * 
of  opinion  as  to  the  meaning  of  open  sea,  and  the  extent  oertoin 
of  the  powers  possessed  by  a  state  in  the  waters  washing 
its  coasts. 

Qrotius  held  that  Nature  and  public  utility  alike  for-  Grotiua 
bade  the  existence  of  private  property  in  the  seas.     With  private 
him  all  proprietorship  began  in  occupation.     All  things  P^J^J 
being  by  Nature  common,  certain  objects  were,  he  thought,  natmaUy 

imposBi- 
^  Act  of  the  CongreBB  of  Vienna  1S15,  Arte,  cvui.— crm.    Ohillany,  ble, 
I.  pp.  801—808. 

>  The  Sound  dnes  were  redeemed  by  the  Treaty  of  Copenhagen  of 
Mar.  14, 1857  (Hertelet,  u.  1801),  the  Scheldt  tolls  in  1S68  by  the  Treaty 
of  Bnusele  (Ibid.  ii.  1650).  The  Stade  or  Branhansen  toll  on  the  Elbe 
was  bonght  oat  in  1861  under  the  Treaty  of  Hanover  (Ibid.  n.  1471). 
liong  disputes  as  to  the  navigation  of  the  Rhine  were  settled  by  a  con- 
vention of  the  riverain  states  signed  at  Mayenoe  on  March  81, 1S81,  and 
various  later  supplementary  articles  (Ibid.  ii.  848).  Austria  and  Bussia 
Agreed  on  a  convention  as  to  the  navigation  of  the  Danube  in  1840. 
The  Danube  River  Commission  was  established  under  the  General  . 
Treaty  of  Paris,  1856  (Arts,  zv.— zvn.  Ibid.  n.  1257;  n.  1016).  The 
navigation  of  the  Po  was  regulated  by  the  Treaty  of  Milan  of  1849  (Ibid, 
n.  1095).  The  United  States  and  Great  Britain  settled  their  difFerences 
ae  to  the  navigation  of  Lake  Michigan,  of  the  St  Lawrence,  the  Tukon, 
Porcupine  and  Stikine  by  the  Treaty  of  Washington,  1871. 

11—2 
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capable  of  appropriation,  but  such  things  as  air,  the  flowing 

stream  and  the  wide  sea,  which  might  be  enjoyed  by  one 

individual  without  the   necessary  exclusion  of  another, 

must  be  regarded  as  naturally,  inherently,  and  for  ever 

subject  to  common  use\     Qrotius  mistook  the  dicta  of 

the  classic  jurists  for  the  common  voice  of  antiquity. 

and  sup-    XJlpian  and  his  fellows  laid  it  down  that  the  sea  is  open 

pinion  by  &i^d  free  to  all,  but,  in  historic  fact,  whatever  be,  or  be 

*f  ito^**    not,  the  importance  attaching  to  Selden s  catalogue  of 

lawyers,     successive  ocean  lords',  there  has  been  probably  no  epoch 

Bat  the     ^^  which  some  portion  of  the  sea  has  not  been  held 

ocean  ,     *^      . 

within       subject  to  Special  national  control'. 

Umitis'has  "^^  "mde  ocean  was,  doubtless,  in  times  most  ancient 
always  open  to  the  vessels  of  all  who  were  daring  enough  to 
jeot  to  adventure  themselves  thereon  ;  but  the  earliest  sailor  had 
national     j^  jjjg  composition  more  of  the  robber  than  of  the  fisher 

control.  *^ 

Tiie  or  the  pushing  trader. 

lustoiy  of         The  first  lord  of  the  sea  was,  in  fact,  a  pirate :  his 
begins       successor  the  man  of  the  strong  hand  who  earned  his  lord- 
^^^^^  ship  by  clearing  the  ocean  of  its  plundering  pest&     The 
mythical  Mind^  anticipated  the  historic  Pompey*.    The  an- 
cient world  preferred  the  partial  security  of  Mare  Clausum 
ushered  in  by  Navigation  laws  to  the  constant  alarm  of 
Ooean       Mare  Liberu/m,  where  every  rover  was  a  viking.     Piratical 
was  ren-    leagues  flourished  for  ages  in  every  comer  of  the  Mediter* 
dered        ranean,  and  even  the  merchant-princes  of  Tyre  and  Sidon 

necessary  '  .  . 

by  the       were   not  too  proud  to  blend  a  little  piracy  with  more 

Snp^T  legitimate  operationa 

The  Northern  rovers  reduced  their  plundering  to  rule. 
The  Jomsborg  vikings  permitted  no  women  in  their  for- 
tress, and  bound  themselves  to  equal  division  of  the  profits 
of  their  piracy.    They  won  their  spoil  by  the  stout  arm  and 


^  Mare  Liberumt  c.  5.  De  Jure  Belli  ac  PaeU,  Lib.  2,  cap.  2,  ss.  2  and 
8.  Of.  Mare  Clausum,  pp.  123  et  seqq.  Ibid.  chap.  xxyi.  So,  too,  Yattel, 
1.23. 

^  Mare  Clatuum,  pp.  53  et  seqq. 

*  Ibid.  p.  45.    Borough's  Soveraignty  of  the  British  Seas,  pp.  1 — 6. 

*  Mare  Claumm,  pp.  50  and  53.    Thuc.  i.  4  and  8. 
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the  sweep  of  the  good  long  Bword ;  falsehood  and  guile  and 
their  code  forbade*.  reojong. 

The  general  prevalence  for  many  centuries  of  wrecking* 
has  been  referred  with  great  probability  to  the  natural 
revenge  of  the  coast-man  upon  his  foe. 

The  Thracians  on  the  Euxine  in  the  time  of  Xenophon  Wreoking 
set  up  boundary  pillars  on  their  shores  to  mark  each^^°^* 
man  s  share  in  the  numerous  wrecks  cast  on  their  dreaded  Greeks : 
shoals^     When  the  sea-lord  had  quelled  the  pirate,  it  fell 
to  him  likewise  to  protect  the  honest  trader  from  the  mis- 
taken zeal,  or  the  cupidity,  of  the  pirate's  ancient  enemy 
of  the  sheltered  bay  and  craggy  headland.    The  Cypriotes  in  the 
in  the  days  of  Coeur  de  lion  were  practised  wreckers,  and  ^^^ 
their  prince  took  his  share  of  the  spoil^     Travellers  cast 
ashore  by  storms  in  Cyprus  were,  if  wealthy,  held  to 
ransom,  if  poor  enslaved.     The  pious  chronicler'  applauds 
the  justice  of  the  punishment  inflicted  by  his  hero  upon 
the  Cypriot  tyrant.    The  selfeame  practice  had  been  the 
custom  of  Richard's  Norman  duchy  a  short  century  before,  and  in 
as  Harold  Qodwinson  knew  to  his  cost'.     Condemned  by  ^SS?* 
Emperor  and  by  Council  the  wrecker  conlinued  his  bar- 
barous trade,  and  defied  alike  the  excommunication  of 
Papal  Bulls  and  the  rising  voice  of  humanity^    So  late  as 
the  time  of  Elizabeth  the  institution  flourished.     A  vessel 
conveying  a  present  of  800  crowns  in  gold  from  the  Pope 
to  Mary,  Queen  of  Scots,  having  the  misfortune  to  be  cast 
away  upon  the  Engksh  coast,  the  Earl  of  Northumber- 
land, as  lord  of  the  territory,  claimed  the  gold  under  some 
just  law,  which  he  caused  to  be  read  in  the  old  Norman 

m 

1  Jomsborg  was  destroyed  by  Magnns  the  Good  in  1048  a.d.  Vieary, 
Saga  Time,  p.  63. 

s  Mare  CloMeum,  pp.  44,  118,  153.  Martens,  Precis,  iv.  4,  §  11.  Gf. 
Stat.  27  Edw.  lU.  c.  3.  Stat.  26  Geo.  II.  c.  26.  Stat.  7  Will.  IV.  and 
1  Vict.  0.  S9.  Stat.  17  and  18  Viot.  o.  104,  as.  477-479.  Stat.  24  and  25 
Vict.  eo.  96  and  97. 

>  Xen.  Anab.  vn.  5. 12  and  13. 

*  Bich.  of  Dorises,  s.  60. 

*  Geoff,  de  Vinsaof ,  o.  29. 

*  Hallam,  M.  A.  ii.  p.  877. 

'  Mare  Clausum,  pp.  153, 154. 
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language*  to  Melville,  who  was  sent  to  demand  restitution 

of  the  money. 

The  police       In  the  Middle  Aires  claims  were  advanced  by  various 
of  the  ~  ^  •' 


was  in  the  peoples  to  sovereignty  over  portions  of  the  open  sea,  and 
Middle      these  were  in  several  instances  generally  acknowledged. 

Ages  no  ...  o  j  o 

light  duty;  Jurisdiction  was,  in  &ct,  co-extensive  with  police,  and 
the  police  of  the  sea  was,  if  effective,  no  light  duty. 

''A  pirate,"  says  Hallam,  "in  a  well-armed,  quick 
''  sailing  vessel,  must  feel,  I  suppose,  the  enjoyments  of  his 
**  exemption  from  ootitrol  more  exquisitely  than  any  other 
**  freebooter ;  and  darting  along  the  bosom  of  the  ocean, 
"  under  the  impartial  radiance  of  the  heavens,  may  deride 
"  the  dark  concealments  and  hurried  flights  of  the  forest 
"  robber.  His  occupation  is,  indeed,  extinguished  by  the 
"  civilization  of  later  ages,  or  confined  to  distant  climates. 
"But  in  the  thirteenth  and  fourteenth  centuries  a  rich 
"  vessel  was  never  secure  from  attack ;  and  neither  resti- 
"tution  nor  punishment  of  the  criminals  was  to  be 
"  obtained  from  Governments,  who  sometimes  feared  the 
"  plunderer,  and  sometimes  connived  at  the  offence'." 

The  mediaeval  pirate  matched  the  mediaeval  robber- 
baroiL 

Every  sea  had  its  pirate-nest.  The  men  of  Monaco 
in  the  sixteenth  century  carried  on  the  same  trade  as 
the  infidels  of  Tunis  and  Algiers'.  The  Venetian  mer- 
chant was  defied  and  robbed  at  his  very  door,  and  in  his 
own  Adriatic,  by  daring  plunderers,  who  found  a  ready 
shelter  in  the  Archduke's  borders*.  Cottington  reports 
in  1616  on  the  extraordinary  strength  and  boldness  of 
the  Mediterranean  pirates'.  Sir  Robert  Mansel  made  in 
1621  an  unsuccessful  attack  on  Algiers',  but  in  1625  the 
Dutch,  who,  two  hundred  years  later,  were  to  take  a 

^  Which  neither  Melyille  nor  the  Earl  understood:  Melvil,  MemoireSf 
p.  58. 

3  Hallam,  M,  A.  zi.  p.  397. 

s  Guioc.  IV.  p.  56. 

*  Nani,  HUtoire  de  la  Repttblique  de  VeniBe^  Lib.  L 

"  Cabala,  p.  206. 

0  Ibid.  pp.  140  and  156—159. 
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proud  part  with  Lord  Exmouth  in  the  crushing  of  the 
power  of  the  Dey\  were  not  above  negotiating  with  the 
Algerines  for  a  combined  attack  on  the  Spanish  coast'. 

The  Venetians  claimed  the  dominion  of  the  Adriatic'  and  might 
under  an  asserted  grant  of  Alexander  IV.  made  in  respect  gtitute  Uie 
of  their  valour  and  expenditure  in  ridding  the  gulf  of  ^^  o' 
pirates  and  Saracens^  and  their  right  was  frequently  numtime 
acknowledeed  by  various  sovereiims  in  the  clearest  fisishion.  ^°"o*^o- 
It  was  made  an  article  m  the  treaty  of  peace  between  of  the 
Julius  11.  and  Venice,  that  the  subjects  of  the  Church  J^^^ 
and  their  shipping  should  enjoy  the  right  of  free  navi-  AdrUtio; 
gation  in  the   gulf,  their  privilege    carrying  not  only 
exemption  from   customs,  but  the  freedom  of   foreign 
merchandise  in  their  bottoms'. 

The  English,  at  one  time,  claimed  the  sovereignty,  not  and  of  the 
only  in  the  Narrow  Seas,  but  in  the  ocean  from  the  North  in  the 
Cape  to  C.  Fimsterre.    Nor  were  they  entirely  oblivious  SJ^^'^ ^ 
to  their  corresponding  duty  in  the  maintenance  of  the  the  wide 
police  of  the  seas.    There  was  no  more  pereistent  com-  ''''^• 
plaint,   indeed,   in    the    days  of  weaker   English   kings 
than  that  of  the  Commons  that  the  seas  were  not  kept. 
Chaucer's  Merchant 

*'  Wold  the  see  were  kept  for  anything 
'*Betwizen  lliddlebnrgh  and  Orewell'." 

The  guardians  of  law  and  order,  too,  were  not  them- 
selves entirely  above  the  suspicion  of  piracy.  The  buc- 
caneers of  Elizabeth's  day  did  not  confine  their  operations 
with  overmuch  strictness  to  the  holy  war  with  the 
Spaniard;  even  their  Dutch  allies  sometimes  suflFered 
at  their  hands^  The  Narrow  Seas  were  not  too  safe 
when  Dunkirk  pirates  could  take  thirty-five  Dutch  vessels 

1  Osier,  Life  of  Exmouth,  chap.  zi. 

'  Cabali^  p.  841.    Blake  bombarded  Algiers  and  destroyed  the  fleet  of 
the  corsairs  in  1655.    Green,  Hist,  of  the  EnglUh  People,  in.  p.  296. 
'  Mare  Clatuum,  pp.  99 — 104,    Dominium  Maris. 

*  Gnicc.  lY.  p.  360. 

*  Ibid.  IV.  896. 

*  Canterbury  Tales,  Prologue. 
'  Groiiiis,  Ann.  4,  p.  169. 
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at  a  single  swoop,  and  hold  the  masters  to  ransom' ;  and 
Turkish  corsairs'  kept  the  Irish  coast-towns  in  a  state  of 
perpetual  alarm.  But,  from  the  days  of  Angevin  John 
to  those  of  Scottish  James,  the  omission  on  the  part  of  a 
foreigner  to  ''vail/'  or  strike  sail,  on  meeting  a  British 
man-of-war  in  "  the  British  Sea  "  would  have  been  treated 
as  an  act  of  war*.  The  grant  of  licences  to  fish*  and  the 
prohibition  of  hostilities'  within  certain  extensive,  though 
ill-defined,  limits  were  regarded  as  functions  of  the  same 
sovereignty.  French  admirals  from  time  to  time  asserted 
a  momentary  independence*;  but  for  five  centuries  at  any 
rate  England  was  Queen  of  the  Sea. 
l^e  Dutch  The  first  successful  resistance  to  the  wide  pretensions 
first  Buo-    of  Great  Britain  came  fix>m   the  rising  power  of  the 

BritiBh  *  Grotius,  Hist.  4,  p.  419. 

Sovereign.       '  Cf.  Stat.  22  and  23  Car.  II.  o.  11.    Serinia  Sacra,  p.  90.    Hill*6 

ty  of  the     Diplomatic  Correspondence,  i.  pp.  252,  263. 

^^*  '  See  the  Bojal  Proclamation  of  1300  a.d.    Mare  Clausum,  p.  401. 

Sir  John  Boroughs,  The  Soveraignty  of  the  Seas,  p.  62.    Hall,  Int.  Law, 
p.  120  Note. 

^  Mare  Clausum,  chap.  xxi.     Boroughs,  p.  73  seqq. 
'  Boroughs,  p.  86. 

*  See  the  Libel  against  Beyner  Grimbald,  and  the  ordinances  of  1555 
and  1584.  Ibid,  chaps,  xvzn.  and  xxvin.  Exton,  Maritime  Dicaologie, 
chap.  V. 

7  •«  The  other  Embassadonr  sent  to  the  Arch-Duke  was  the  old  Earle 
of  Hertford,  who  was  conveyed  over  in  one  of  the  King's  Ships,  by  Sir 
William  Munson,  in  whose  passage  a  Dutch  Man  of  Warre  oonmiing  by 
that  ship,  would  not  vaile,  as  the  manner  was,  acknowledging  by  that 
our  Soveraignty  over  the  Sea,  Sir  William  Munson  gave  him  a  shot  to 
instruct  him  in  manners,  but  instead  of  learning,  he  taught  him  by 
returning  another,  he  acknowledged  no  such  Soveraignty;  this  was  the 
very  first  indignity  and  affront  ever  offered  to  the  Boyall  Ships  of  Eng- 
land, which  since  have  beene  most  frequent;  Sir  William  MonBon(«tc) 
desired  my  Lord  of  Hertford  to  goe  into  the  Hold,  and  hee  would 
instruct  him  by  stripes,  that  refused  to  be  taught  by  faire  meanes ;  but 
the  Earl  charged  him  on  his  Allegiance  first  to  land  him,  on  whom  he 
was  appointed  to  attend;  so  to  his  great  regret  he  was  forced  to  endure 
that  indignity,  for  whidi  I  have  often  heard  him  wish  he  had  been 
hanged  rather  than  live  that  unfortunate  Commander  of  a  King's  Ship  to 
be  Chronicled  for  the  first  that  ever  endured  that  affront,  although  it  was 
not  in  his  power  to  have  helped  it,  ir.r.X." 

The  Court  of  King  James,  pp.  44 — 46. 
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The  enterprising  fishermen  of  the  United  Provinces 
took  advantage  of  the  alliance  between  the  revolted 
States  and  Elizabeth,  and  of  the  indolence  of  the  English, 
to  establish,  during  the  course  of  the  last  half  of  the 
sixteenth  centuiy,  an  immense  fishing  industiy  on  the 
British  coasts^ 

From  time  to  time  the  slumbering  British  spirit  woke 
from  sleep,  but  the  pompous  folly  of  James  and  the 
misfortunes  of  his  son'  enabled  the  Hollanders  to  keep 
what  they  had  gained.    The  valour  of  Blake  and  the 
firmness  of  Oliver  might  win  back  the  emblems  of  lost  1652— 
supremacy  from  Van  Tromp  and  Ruyter',  but  when  a^^^' 
French  pensioner  sat  on  the  English  throne  the  thimder 
of  Dutch  guns  in  the  Thames  and  Medway  affiighted  the  1667. 
citizens  of  London  ^ 

James  I.  issued   in   1604,  in  view  of   the  contest  The  pro- 

between  the  United  Provinces  and  Spain,  a  proclamation  of  ^^L 

whereby  he  forbade  the  exercise  of  any  act  of  belligerency  "  *?  ^^ 

within  certain  prescribed  limits,  and  extended  his  pro-  oham- 

tection  to  all  merchants  and  others  endangered  by  the^"**' 

.      1604 

action  of  men-of-war  hovering  with  a  view  to  offering 
violence  in  the  adjacent  open  sea.  ''Our  pleasure  is,** 
he  declared,  *  that  within  our  Ports,  Havens,  Roads, 
Creeks,  or  other  places  of  our  Dominions,  or  so  near 
to  any  of  our  said  Ports  and  Havens,  as  may  bee 
"reasonably  construed  to  bee  within  that  title,  limit, 
"  or  precinct,  there  shall  bee  no  force,  violence,  or  offence 
"suffered  to  bee  done,  either  from  man  of  war  to  man 
"of  war,  or  man  of  war  to  merchant,  or  merchant  to 
"  merchant  of  either  partie.  But  that  all  of  what  Nation 
soever,  so  long  as  they  shall  bee  within  those  our  Ports 
and  places  of  our  Jurisdiction,  or  where  our  Officers  may 
**  prohibit  violence,  shall  bee  understood  to  bee  under  our 

1  Boroaghfl,  p.  115  eeqq.    Mare  Clausum,  p.  472  aeqq.    SpelmaD,  0/ 
the  AdmraUy  JurUdictUm,  p.  2S6. 

*  See  the  ProolamAtions  toaohing  Fishing  of  1609  and  1686.    Mare 
Clttusum^  pp.  464 — 470. 

*  Green,  Hut.  of  the  English  People,  m.  pp.  276—277. 

*  Ibid.  p.  384. 
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"  protection,  to  bee  ordered  by  cours  of  Justice,  and  bee  at 

"peace  each  with  other \" 

1605.  This  proclamation  was  more  necessary  than  effectual. 

In  the  following  year  the  Dutch  and  Spanish  fleets  fought 

furiously  in  the  very  harbour  of  Dover ;  and  it  was  only 

when,  on  the  second  day,  the  victory  had  declared  for  the 

Dutch,  and,  in  obedience  to  the  savage  instructions  of  the 

States,  the   Spanish  prisoners,  tied  two  and  two,  were 

thrown  into  the  sea,  that  the  indignant  English  of  the 

castle  battery  began  a  tardy  fire  upon  their  late  allies*. 

He  defines       The  neutral  zone  prescribed  by  James  was  defined  as 

zonebyihe  ^^^  ^Y  "*  straight  line  drawn  from  one  point  to  another 

headland   «  about  the  realm  of  England*."    The  areas  shut  within 

these  bounds,  and  styled  "the  King's  Chambers,"  were 

in  some  cases  of  considerable  extent  \ 

butdoee  James  by  the  terms  of  his  edict  expressly  limited 

rand? the  ^^  marine  "  dominions  "  round  the  English  coast  by  the 

claim  to     headland  lines,  but  Great  Britain  did  not  by  any  means 

noun  of     surrender  thereby  her  claims  to  formal  honours  in  seas  of 

■^  ®'       wider  extent.    The  Dutch  ain-eed  in  1654,  and  afi^in  in 

wider  ^  ^ 

extent.  1662, 1674  and  1684,  to  accord  the  disputed  salute  to  the 
flag  of  England  between  C.  Finisterre  in  Spain  and 
Stadland  in  Norway'.  And  so  late  as  the  present  century 
the  ancient  claim  was,  though  not  enforced,  as  carefully 
maintained  as  in  the  days  when  the  broom  at  Van 
Tromp's  masthead  told  of  the  sweeping  of  the  Channel'. 

1  Mare  Clatuum,  p.  364.    Vattel,  i.  23,  §  3S8. 

'  Grotias,  Hist.  ziv.  p.  794. 

'  The  definition  was  arrived  at  by  a  jury  of  twelve  sworn  for  the 
pnrpoBe,  and  their  finding  was  presented  to  Sir  Jolios  Caesar,  Jndge  of 
the  Admiralty  on  March  4,  1604.  The  headlands  seleoted  were  Holy 
Islands,  Soater  Point,  Whitby,  Flamboroogh  Head,  Spondjlead,  Cromer, 
Winterton-Ness,  Caistor-Ness,  Lowestoft,  Easton-Ness,  Orford-Kesa, 
North  Foreland,  South  Foreland,  Dangeness,  Beaohy  Head,  Donnose, 
Portland  Bill,  Start  Point,  Bame  Head,  Dodman  Point,  the  LiBard, 
Land's  End,  Milford,  St  David's  Head,  Bardsey,  Holyhead,  Man. 

*  The  longest  headland  line  was  that  from  Land's  End  to  Milford 
which  represents  a  sea  expanse  upwards  of  95  miles  across. 

B  Hall,  Int.  Law,  p.  120.  Vattel,  z.  23,  §  289.  Pnilendorf;  Law  of 
Nature  and  of  Nations,  ed.  Kennet,  zv.  6,  8  Note  4. 

•  Ureen,  History  of  the  English  Feople,  iii.  p.  276. 
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The  proclamation  of  James  represents  the  first  great  The  pro- 
attempt  to  determine  on  definite  principles  the  extent  of  ^^m,  how- 
open  seas  over  which  a  state  may  claim  to  exercise  an  ^^^^»  i^ 
exclusive  jurisdiction.    And  the  principle  therein  adopted  fint  at- 
is  even  now  not  without  a  certain  recognition.  *®^  ^^ 

It  may  be  doubted,  indeed,  whether  Great  Britain  would  limits  of 
in  our  day  hold  "  the  King's  Chambers "  to  be  within  J^itoiial 
her  territorial  zone.     But  one  power,  at  least,  has  in  the  jurisdio- 
present  century  asserted  the  principle,  of  the  headland  sound 
line.      However  strong  may  be  the  objections  of  the  principlea. 
U.  S.  to  that  principle  when  invoked  for  the  protection  The 
of  the  Canadian  fisheries  in  bays  of  trifling  extent,  it  was  theory  *'° 
applied  less  than  a  century  ago  to  the  wide  expanse  of  ][^»^^'" 
the  Delaware  and  Chesapeskke^  and  in  1806  Mr  Madison  United 
thought  that  no  act  of  belligerency  should  be  exercised  ^^SjJJjJ 
*'  within  the  chambers  formed  by  headlands,  or  anywhere  of  iMt 
"  at  sea  within  the  distance  of  four  leagues,  or  from  a  right  **°  '"^' 
"  line  from  one  headland  to  another*." 

The  philosopher  Bodin,  the  classic  authority  of  the 
constitutionalists  of  the  first  half  of  the  seventeenth  cen- 
tury, asserted,  on  the  strength  of  a  dictum  of  Baldus,  that, 
by  a  kind  of  common  riirht  of  all  princes  of  maritime 
nations,  the  dominion  of  the  sovereign  of  the  coast  extend- 
ed  to  the  distance  of  sixty  miles  therefrom*.    But  early  in 
the  eighteenth  century*  the  Dutch  jurist  Bynkershoek  ad-  ^'^IjfJ' 
vanced  a  suggestion  which  deserved,  and  obtained,  more  fines  the 
ready  approval     Vattel  thought  that,  whereas  every  state  ^^^J^^ 
might,  so  &r  as  concerned  the  transactions  of  citizens  with  tion 

1  Kent's  Int.  Law,  ed.  Abdy,  p.  118.  Woolsey,  Intro,  g  60.  Wheaton, 
Elements,  §  179. 

>  Kent's  /M.  Law,  ed.  Ahdy,  p.  114.  Mr  Madison  to  Messrs  Monroe 
and  Pinokn^,  May  17, 1806.    HaUeck,  c.  vi.  §  16. 

'  Bodinos,  De  Repub.  lib.  i.  oap.  z.  p.  170  (1586  a.d.).  Puffendorf 's 
Law  of  Nature  and  of  Nations,  ed.  Kennet,  re.  5,  8  Note  7.  Vattel  quotes 
Bodin  as  aflSrming  that  according  to  the  common  right  of  all  maritime 
nations  the  prince's  dominion  extends  to  the  distance  of  thirty  leagues 
from  the  coast  (Vattel,  i.  28,  §  289),  a  reference  which  does  not  seem, 
however,  to  be  borne  out  by  De  Republican  lib.  i.  c.  z. 

^  Bynkershoek's  treatise  De  Dominio  Maris  was  published  in  1703; 
his  Quaestiones  luris  Publici  appeared  in  1787. 
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each  other  or  with  their  own  sovereign,  make  what  regu- 
lations it  pleased  on  the  subject  of  jurisdiction  over  the 
neighbouring  sea,  all  that  could  reasonably  be  said  as 
between  nation  and  nation  was  that,  in  general,  the  do- 
minion of  a  state  over  such  sea  extended  so  £ar  as  her 
safety  rendered  necessary  and  her  power  was  able  to 
asserts     The  practical  Bynkershoek  defined  the  expanse 
by  the       covered  by  this  last  principle  as  the  space  within  cannon- 
Snnon^     ®^^*  ^^  *^®  coast  ("Quousqtie   tormenta  exploduntur"), 
shot  or  by  being  the  rough  equivalent  in  the  days  of  short-range 

the  marine  ^    .v  "xl-  •         i  i»  i 

league.       weapons  of  the  zone  withm  a   marine  league  of  low- 

The  prin.  water  mark.     And  the  principle  of  the  marine  league  or 

S^^th^'     three-mile  limit,  though  not  universally  recognised,  has 

mile  zone  altogether  distanced  its  nifmerous  competitors  in  general 

^?^™^^  approval.     Indeed,  if  th^  general,  as  distinct  from   the 

ral  appro-  universal,  assent  of  nations  can  in  any  case  establish  a 

'^'  rule  of  international  law,  the  three-mile  line  is  as  well 

settled  as  the  boundary  of  national  empire  as  the  trustful 

flock  of  international  jurists  commonly  assert,  or  as  any 

limit  may  be*. 

Sometimes  a  power  has  for  customs'  purposes,  or  on 
account  of  some  ji^S^al  coast  configuration,  claimed  a 
jurisdiction  of  wid(ir  extent,  whether  for  two  leagues,  for 
three,  for  four,  oft  for  five ;  sometimes  a  Government  has 
embraced  the  principle  of  *'  the  King's  Chambers,"  or  it 
has  claimed  a  ten-mile  headland  line. 

But  by  the  consensus  of  the  majority  of  civilised 
peoples  the  jurisdiction  of  a  state  is  held  to  extend  to  all 
inland  seas,  to  lakes,  rivers,  ports  and  harbours,  to  estu- 
aries, gulfs  and  ]|ays  whose  mouth-lines  do  not  exceed  six 
miles  in  width,  and  to  the  open  sea  within  a  circling  line 
drawn  at  a  distance  of  three  miles  from  low-water  mark 
on  the  mainshore,  and  from  the  headland  line  of  a  not- 
more-than-six  miles  mouth-expanse. 


1  Vattel,  I.  28,  §  289. 

3  Ibid.  Martens,  PrScis,  iv.  4,  §  10.  Wheaton,  Elements,  §§  177,  178. 
Woolsey,  Introduction,  §§  56,  57.  Kent,  Int,  Law,  ed.  Abdy,  p.  112. 
Halleck,  chap.  ti.  §  18.    Of.  Hall,  Int.  Law,  p.  127. 


A. 
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No  special  sanctity  attaches  to  the  three-mile  zone.  The  real 
Its  particular  advantage  consists  in  that  it.  in  most  cases.  Jg<^^ 
accords  with  sufficient  accuracy  in  fact  to  the  principles  the  matter 
which  must  constitute  the  basis  of  every  rightly-founded  QiinioQ 
marine  dominion,  the  principle  of  necessity  or  of  con-*|PP«*"* 
venience  amounting  thereto.  to  be  that 

It  is  neither  national  pride  nor  national  greed  that  ^^^  ^ 
will  justify  the  exclusive  possession  of  ocean  lordship,  but  neoeMity 
the  needs  of  self-protection  within  the  bounds  of  effective  ^^i^l^J^ 
control    Occupation  to  be  valid  must  be  effective,  and  approMh- 
power  is  justified  in  the  requirements  of  the  general  nJ^ssity. 
good.  OooQpa- 

Great  Britain,  having  surrendered  her  own  extensive  ^^^^^JJ^ 
claims,  has  now  become  the  post  resolute  of  the  sup-  ^  ^^' 
porters  of  the  three-mile  rul&   In  1877  her  doctrines  q^^^ 
came  under  complete  review  before  the  entire  bench  of  Britain 

.    1  has  be- 

jwdgea  oome  a 

The  "FranconiaV*  a  German  viessel,  on  her  voyage  <»o»"*«"^* 
from  Hamburg  to  the  West  Iddies,  ran  down  within  of  ^ 
a  couple  of  miles  of  Dover  pier  the  "  Strathclyde,"  *S^eS«h 
British  passenger  ship,  under  circnmstauces  amounting  in 


English  law  to  criminal  negligence,  -^Keyn,  the  German  ^^  mm 
commander,   was   thereupon    indicted    at    the    Central  ««Fnui- 


oonU." 


Criminal  Court,  and  convicted  on  the  charge  of  man- 
slaughter. The  question  was,  however,  at  once  raised 
of  the  jurisdiction  of  an  English  court  over  criminal 
offences  committed  on  board  foreign  vessels  passing 
within  three  miles  of  the  EInglish  shore,  and,  after 
two  prolonged  arguments,  of  thirteen  judges,  seven,  in- 
cluding Cockbum,  L.  C.  J.,  upheld  ti\^  objection,  and 
the  conviction  was  quashed  accordingly.  The  attitude 
of  the  majority  was  deeply  interesting  as  illustrating 
the  position  taken  up  by  Great  Britain  in  the  opinion 
of  her  highest  legal  authority  towards  the  obligations  of 
International  Law. 

The  seven  judges,  led  by  Sir  Alexander  Cockbum,  A  sute 

may 
1  B.  V.  Keyn,  2  Ezoh.  D.  63.    Maine,  Int.  Law,  Leot.  ii.    Stephen,  a^^™« 
Hi$t.  of  Crim,  Law,  n.  c.  16. 


•^ 

L 
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jorisdio-  conceded  the  international  right  of  any  state  to  exercise 
^  private  jurisdiction  over  all  persons  whatsoever  on  her  own  ships 
yeBsek  in  any  position  on  the  high  seas ;  they  did  not  deny  the 
throe-mile  International  right  of  any  state  to  assume  control  over 
zone.  private  vessels,  as  well  foreign  as  native,  passing  within 
the  three-mile  zone,  and  to  punish  delicts  by  whomsoever 
there  committed;  but,  sitting  as  an  English  Court  of 
justice,  they  deemed  themselves  confined  by  the  express 
terms  of  municipal  legislation :  they  declined  to  enforce, 
if  they  did  not  set  aside,  the  doctrine  so  long  maintained 
that  "the  law  of  nations  (wherever  any  question  arises 
"  which  is  properly  the  object  of  its  jurisdiction)  is  here 
"adopted  in  its  full  extent  by  the  common  law,  and  is 
"  held  to  be  a  part  of  the  law  of  the  land^ : "  and,  in  the 
absence  of  proof  that  English  municipal  law  had  so  &r 
adopted  the  general  international  three-mile  rule  as  to 
delegate  to  them  authority  over  offences  committed 
within  the  commonly-recognised  territorial  zone,  they 
held  the  exercise  of  any  such  jurisdiction  for  them  and 
any  other  English  court  entirely  ultra  vires.  In  a  word, 
they  held  themselves  commissioned  by  municipal  law  and 
j0  by  municipal  law  alone'.  Great  Britain  had,  they  thought, 
an  undoubted  right  to  assume  jurisdiction  over  crimes 
committed  on  foreign  ships  Mrithin  the  English  three-mile 
zone :  she  had  not  in  foLCt  assumed  that  jurisdiction  so  &r 
as  to  empower  the  judges  of  her  courts  to  exercise  the 
authority  to  which  she  might  aspire.  They  hearkened  for 
the  voice  of  the  English  lawgiver  expressing  his  assent 
to  the  commonly  received  international  rule,  for  some 
such  Act  of  Parliament  as  Blackstone  had  considered, 
not  as  introductory  of  new  rule,  but  "merely  as  decla- 
"  ratory  of  the  old  fundamental  constitutions  of  the  king- 
"  dom,  without  which  it  must  cease  to  be  a  part  of  the 
"civilized  world*." 

1  Blaokstone,  Comm,  iv.  5.  67.    Triqnet  v.  Bath,  3  Bmr.  1480.   Ante, 
p.  46.    Lockwood  r.  CoyRgarne,  3  Burr.  1678. 
s  Stephen,  Hut,  of  Crim,  Law,  n.  p.  81. 
3  Blackstone,  Comvi.  iv.  5.  67. 


it 
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Such  a  judgment  could  not  pass  without  strong  and'TheTerri- 
adverse  comment,  and  in  the  following  year  the  opinion  of^^  j^g' 
the  minority  of  the  judges  received  the  approval  of  the  diction 
Territorial  Waters  Jurisdiction  Act^     That  Act,  after  gives  joris. 
reciting  that  "  the  rightful  jurisdiction  of  Her  Majesty,  f^^^^ 
**  her  heirs  and  successors,  extends  and  has  always  extended  Cooris 
"  over  the  open  seas  adjacent  to  the  coast  of  the  United  ^^^ 
"  Kingdom  and  of  all  other  parts  of  Her  Majesty's  do-  committed 
"  minions  to  such  a  distance  as  is  necessary  for  the  defence  veead 
"and  security  of  such  dominions,"  proceeds  to  declare 
that :  "  An  offence  committed  by  a  person,  whether  he  is 
"or  is  not  a  subject  of  Her  Majesty,  on  the  open  sea 
''  within  the  territorial  waters  of  Her  Majesty's  dominions, 
is  an  offence  within  the  jurisdiction  of  the  Admiral, 
although  it  may  have  been  committed  on  board  or  by 
"  means  of  a  foreign  ship,  and  the  person  who  committed 
"such  offence  may  be  arrested,  tried  and  punished  ac- 
"  cordingly'."     Territorial  waters  are  for  the  purpose  of 
offences  under  this  section  defined  to  include  any  part  of  Pft8>p8 
the   open  sea  withm  one  marme   league  of  the  coast  British 
measured  from  low-water  mark'.     No  proceedincna  are,  *^^"®"™*^® 

*  ®  zone. 

however,  to  be  instituted  under  the  Act  without  in  the    ^ 
United  Kingdom  the  consent  and  certificate  of  a  Secre- 
tary of  State,  and  in  any  British  dominions  abroad  the 
leave  and  certificate  of  the  Governor*. 

Thus  was  re-established  in  England  "  the  authority  of 
*'  International  Law  on  the  footing  on  which  the  rest  of 
"  the  world  had  placed  it'." 

Qreat  Britain  has  expressed  her  view  of  the  limits  The  Behr- 
set  by  International  Law  to  the  dominion   of  the  sea.  ^L^t^, 
It  Mis  to  her  now  to  vindicate  it  against  the  United 
States. 

On  August  1st,  1886,  the  schooners  "  Thornton,"  The  esse 
"  Onward  "  and  "  Carolina,"  belonging  to  Victoria,  British  ?,  rphorn- 
Columbia,  were,  whilst  engaged  in  Behring's  Sea  at  various  ton." 


1  Stat.  41  and  42  Vict.  o.  78.  >  See.  2.  >  See.  7. 

*  Sec.  3.  »  Maine,  Int.  L.,  p.  88. 
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distances,  sixty  miles  or  more  from  land^  in  the  killing 
and  taking  of  fur-bearing  seals,  seized  by  the  XT.  S.  cutter 
"  Corwin/'  and  towed  to  Ounalaska. 

On  August  30th,  in  the  U.  S.  District  Court  at 
Sitka,  the  masters  and  mates  of  the  vessels  were  tried 
on  the  charge  of  an  infringement  of  U.  S.  statutes 
forbidding  the  killing,  except  under  certain  conditions, 
of  fur-bearing  animals  ''within  the  limits  of  Alaska 
Judge  ^  "  Territory,  or  in  the  waters  thereof"/'  Judge  Dawson, 
charge,  before  whom  the  case  came,  laid  it  down  in  his  charge 
to  the  jury,  that  all  waters  within  the  boundary  set  out 
in  the  Russo- American  Treaty  of  March  30, 1867,  to  the 
western  end  of  the  Aleutian  Archipelago  and  Islands  must 
be  deemed  American,  and  covered  by  the  law  against  the 
slaughter  of  fur-bearing  animals.  And  he  quoted  the 
words  of  Article  I. : 

"  The  western  limit,  within  which  the  territories  and 
"  dominion  conveyed  are  contained,  passes  through  a  point 
"in  Behring's  Straits  on  the  parallel  of  65*  30'  north 
"latitude,  at  its  intersection  by  the  meridian  which 
"passes  midway  between  the  Island  of  Erusenstem  or 
"Igualook  and  the  Island  of  Ratmanoff  or  Noonarbook, 
"and  proceeds  due  north,  without  limitation  into  the 
''Frozen  Ocean.  The  same  western  limit,  beginning  at 
"the  same  initial  point,  proceeds  then  in  a  straight 
''course  nearly  south-west  through  Behring's  Straits  and 
"  Behring's  Sea,  so  as  to  pass  midway  between  the  north- 
"west  point  of  the  Island  of  St  Lawrence  and  the  south- 
"  east  point  of  Cape  Choutotski,  to  the  meridian  of  172* 
"  west  longitude,  thence  fit)m  the  intersection  of  that 
"meridian  in  a  south-westerly  direction,  so  as  to  pass 
"midway  between  the  Island  of  Attou  and  the  Copper 
"Island  of  the  Kormandorski  couplet  or  group,  in  the 
"North  Pacific  Ocean,  to  the  meridian  of  193*  west 
"longitude,  so  as  to  include  in  the  territory  conveyed 

I  Lord  A.  E.  Bussell  to  Mr  Stanhope,  Sep.  27, 18S6. 
'  U,  S,  Revited  StatuteSt  Sect.  1956.    Correspondence  respecting  th^ 
Behring  Sea  Seal  Fisheries,  1886^90,  p.  65. 
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"the  whole  of  the  Aleutian  Islands  east  of  that  me- 
"  ridian\" 

The  prisoners  were  therefore  found  guilty  and  sen- The 
tenced  to  fine  and  imprisonment,  while  the  vessels,  with 
their  caigoes  and  equipment,  were  condemned  as  forfeited*. 

The  Canadian  Qovemment,  straightway  informed  of  The 
the  facts,  at  once  protested  against  a  ruling  which  went  oovem-° 
to  claim   for  the  United  States  a  sole  sovereienty  inment 
Behring's  Sea  to  the  distance  of  700  miles  west  of  Alaska, 
as  contrary  to  admitted  principles  of  international  law  and 
to  American  contentions  with  regard  to  the  fisheries  off 
the  Canadian  Atlantic  shores*. 

The  United  States  Qovemment  supported  the  action 
of  its  Court,  but,  after  prolonged  correspondence  and  the 
interposition  of  considerable  delay,  the  President  directed  The 
the  issue,  without  the  conclusion  of  questions  involved,  of  g^^^ 
orders  for  the  discontinuance  of  pending  proceedings,  the  provuion- 
discharge  of  the  condemned  vessels,  and  the  release  of  the  charge, 
persons  imprisoned^     These  orders  seem,  however,  to  have 
been  acted  upon  in  but  unwilling  fashion:  the  prisoners 
were  released,  but  the  vessels  rotted  in  Alaskan  waters  I 

The  questions  were  not  concluded.     Early  in  August  The  ease 
1887   the  "W.  P.  Sayward"  and   other  British  steam- f.^/p, 
schooners  were  seized  by  the  U.S.  Revenue  cutter  "Rush,"  Sayward." 
whilst  in  the  pursuit  of  seals  in  Behring's  Sea  under  cir- 
cumstances similar  to  those  attending  the  capture  of  the 
"Thornton*." 

1  Treaty  hetween  Bneeia  and  the  United  States,  Mar.  80, 1867,  Art.  i. 
Beport  of  a  Committee  of  the  PriTy  Council  for  Canada,  Nov.  27, 1886. 
Corre$pcndenee  respecting  the  Behring  Sea  Seal  Fitheries,  1886—90,  p.  80. 

*  Lord  A.  E.  Baaaell  to  Mr  Stanhope,  Sep.  22,  1886.  The  Earl  of 
Iddedeigh  to  Sir  L.  Weet,  Oct.  30,  1886. 

'  Lord  A.  £.  Buesell  to  Mr  Stanhope. 
«  Mr  Bayard  to  Sir  L.  West,  Feb.  8, 1887. 

*  Mr  Belyea  to  Mr  Tilton. 

*  Captain  Shepard,  U.  S.  B.  M.  to  Mr  Fairchild,  Correitpondencey 
1886 — ^90,  pp.  80 — 82.  It  seeme,  however,  that  in  the  case  of  the 
"  Sayward*'  no  seals  had  actually  been  taken  in  Behring's  Sea.  Declara- 
tion of  Mr  Andrew  Laing,  Ibid.  pp.  83,  84.  Beport  of  the  Privy  Council 
for  Canada,  Ibid.  p.  143. 
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It  were  of  but  small  advantage  to  follow  the  dispute 
through  its  following  stages  up  to  the  point  when  the 
United  States  Secretary  issued  orders  for  the  dismantling 
of  all  vessels  found  sealing  in  Behring's  Sea,  and  Sir  Julian 
Pauncefote  presented,  in  accordance  with  his  instructions, 
a  note  announcing  the  solemn  and  formal  protest  of  Her 
Britannic  Majesty's  Government  against  any  interference 
on  the  part  of  U.  S.  cruisers  with  British  vessels  navigating 
outside  the  territorial  jurisdiction  of  the  United  States, 
and  the  intention  of  that  Government  to  hold  the  Grovem- 
ment  of  the  United  States  responsible  for  the  consequences 
which  might  ensue  from  acts  which  were  contrary  to  the 
established  principles  of  international  law  \ 

The  Marquis  of  Salisbury  and  Mr  Blaine  have  now 
agreed  to  refer  the  dispute  to  arbitration.  The  decision 
of  the  Supreme  Court,  moreover,  on  the  appeal  of  the 
owners  of  the  "  W.  P.  Sayward,"  affirming  its  competence 
to  review  the  sentence  of  condemnation  pronounced  by 
the  District  Court  of  Alaska,  affords  some  hope  that  the 
highest  tribunal  of  the  United  States  will  not  be  found 
wanting  to  its  well-earned  reputation. 

But,  meanwhile,  it  may  be  not  improper  to  consider  in 
brief  fashion  the  main  points  in  issua 

The  claim  of  the  U.  S.  Government  is  a  richcvuffie  of 
ancient  Russian  pretensions,  and  it  is  in  no  way  surprising 
that  Russia  regards  with  favour  the  assertion  of  a  right 
in  which  she  may  feel  historic  interest,  while  its  admission 
would  leave  her  in  sole  sovereignty  of  the  westward  half 
of  Behring's  Sea. 

The  history  of  those  pretensions  really  begins  in  the 
autumn  of  1821,  for  though  the  Emperor  Paul  I.  had  in 
1799  granted  a  Charter  to  a  Russo-American  Company 
conveying  exclusive  trading  privileges  on  the  north-west 
coast  of  America  from  Behring's  Strait  to  55*  North  lat., 
no  particular  attention  was  attracted  to  the  claims  of 
Russia  until  the  issue,  in  the  interests  of  the  Company,  on 


^  Sir  J.  Panneefote  to  Mr  Blaine,  June  14, 1S90. 
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September  4  in  the  former  year,  of  the  famous  Ukase  of  and  the 

That  edict,  after  reciting  the  injury  resulting  to  the  1821. 
trade  of  Russian  subjects  on  the  Aleutian  Islands  and  on 
the  north-west  coast  of  America  from  illicit  and  secret 
traffic,  proceeds  to  declare  that : — 

"Section  1.  The  pursuits  of  commerce,  whaling  and 
fishery,  and  of  all  other  industry  on  all  islands,  ports  and 
gul&,  including  the  whole  of  the  north-west  coast  of 
America,  beginning  from  Behring's  Straits  to  the  51st 
degree  of  northern  latitude,  also  from  the  Aleutian 
''Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along 
the  Kurile  Islands  from  Behring's  Straits  to  the  south 
cape  of  the  Island  of  Urup,  viz.  to  45*  60'  northern 
"latitude,  are  exclusively  granted  to  Russian  subjects. 
"Section  2.  It  is  therefore  prohibited  to  all  foreign 
vessels  not  only  to  land  on  the  coasts  and  islands  belong- 
ing to  Russia,  as  stated  above,  but  also  to  approach  them 
''within  less  than  100  Italian  miles.  The  transgressor's 
"vessel  is  subject  to  confiscation,  along  with  the  whole 
"cargo*." 

The  terms  of  the  Ukase  were  communicated  to  the 
TJ.  S.  Government  on  Feb.  11, 1822*. 

On  Feb.  25th  Mr  J.  Q.  Adams,  the  U.  S.  Secretary  of  Mr  Adams 
State,  wrote  to  M.  Poletica,  the  Russian  Plenipotentiary  at  ^^^^ 
Washington,  acknowledging  the  receipt  of  a  copy  of  the  on  the 
Edict.    After  expressing  the  astonishment  of  the  President  Alexander, 
to  see  in  this  Edict  "the  assertion  of  a  territorial  claim  on 
"the  part  of  Russia,  extending  to  the  51st  degree  of  north 
''latitude  on  this  continent,  and  a  Regulation  interdicting 
"to  all  commercial  vessels  other  than  Russian  upon  the 
penalty  of  seizure  and  confiscation,  the  approach  upon  the 
high  seas  within  100  Italian  miles  of  the  shores  to  which 
"that  claim  is  made  to  apply,"  he  proceeds:  "To  exclude 

>  Edict  of   His   Imperial  Kajestjr,   Autocrat  of  All  the  BuBsias, 
Sept.  4,  1S21. 

»  M.  Poletica  to  Mr  Adams  prr -- i '  1822.    Corretpandence,  1886—90, 
p.  288. 
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"the  vessels  of  our  citizens  from  the  shore  beyond  the 
"ordinary  distance  to  which  Hie  territorial  jurisdiction 
"extends,  has  excited  still  greater  surprise."  And  he  con- 
cludes: ''This  Ordinance  aifects  so  deeply  the  rights  of 
''the  United  States  and  of  their  citizens  that  I  am  in- 
and  "structed  to  inquire  whether  you  are  authorized  to  give 

explwD?-    "explanations  of  the   grounds  of  right,  upon  principles 
tioDB.        "generally  recognized  by  the  laws  and  usages  of  nations, 
"  which  can  warrant  the  claims  and  Regulations  claimed 
"in  it  V 

Two  distinct  questions  are  here  marked  by  Mr  Adams 

as  involved  in  the  terms  of  the  Ukase,  the  question  of  the 

territorial  right  of  Russia  on  the  north-west  coast  and 

the  question  of  the  claim  to  exclude  foreign  vessels  from  a 

hundred-mile  zone. 

M.  Poleti-        M.  Poletica,  in  reply,  whilst  referring  to  the  illicit 

Sid!"the   *rade  of  foreign  adventurers  with   the  natives  in   the 

Ukase.       Russian  possessions  as  the  sole  motive  for  the  issue  of  the 

Ukase,  attempted  to  justify  the  Russian  territorial  claim 

on  the  historical  ground  of  first  discovery.     But  he  adds : 

"I  ought,  in  the  last  place,  to  request  you  to  consider,  Sir, 

"that  the  Russian  possessions  in  the  Pacific  Ocean  extend 

"on  the  north-west  coast  of  America,  from  Behring's 

"Strait  to  the  Slst  degree  of  north  latitude,  and  on  the 

"opposite  side  of  Asia  and  the  islands  adjacent,  from  the 

The  extent  "same  strait  to  the  45th  degree.     The  extent  of  sea  of 

whiS°     "which   these  possessions  form    the   limits  comprehends 

Bassian     "all  the  conditions  which  are  ordinarily  attached  to  shut 

^118  are    "seas  {' mere  feTmies'\  and  the  Russian  Government  might 

the  limits  "consequently  judge  itself  authorized  to  exercise  upon  this 

hendsaU    "sea   the  right  of   sovereignty,  and   especially  that   of 

tions^of     "entirely  interdicting  the  entrance  of  foreigners.     But  it 

$hut$eai.   "preferred    only    asserting  its   essential   rights    without 

"taking  any  advantage  of  localities'." 

Mr  Adams       Mr  Adams  lost  no  time  in  protesting  against  these 
denies  the 


1  Mr  Adams  to  M.  Poletica,  Feb.  25,  1S22. 
s  M.  Poletica  to  Mr  Adams,  Feb.  2S,  1S22. 
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extravagant  pretensiona    Two    days  after  the  date   ofBassian 
M.  Poleticas  letter  the  American  Secretary  wrote:  SSao/*' 

"From  the  deduction  which  it  (M.  Poletica's  note  of 
the  28th)  contains  of  the  grounds  upon  which  Articles  of 
Regulation  of  the  Russian-American  Company  have  now, 
"for  the  first  time,  extended  the  claim  of  Russia  on  the 
''north-west  coast  of  America  to  the  51st  degree  of  north 
''latitude,  its  only  foundation  appears  to  be  the  existence  tamtorial 
of  the  small  Settlement  of  Novo  Archangelsk,  situated  "*  ' 
not  on  the  American  continent,  but  upon  a  small  island 
in  latitude  bV\  and  the  principle  upon  which  you  state 
"that  this  claim  is  now  advanced  is  that  the  51st  degree 
"is  equidistant  from  the  Settlement  of  Novo  Archangelsk 
"and  the  establishment  of  the  United  States  at  the  mouth 
"of  the  Columbia  River.  But,  from  the  same  statement, 
it  appears  that,  in  the  year  1799,  the  limits  prescribed  by 
the  Emperor  Paul  to  the  Russian-American  Company 
were  fixed  at  the  55th  degree  of  latitude,  and  that,  in 
assuming  now  the  latitude  57^  a  new  pretension  is 
asserted,  to  which  no  settlement  made  since  the  year 
"1799  has  given  the  colour  of  a  sanction. 

This  pretension  is  to  be  considered  not  only  with 
reference  to  the  qtiestion  of  territorial  right,  btU  also  to 
that  prohibition  to  the  vessels  of  other  nations,  including 
"those  of  the  United  States,  to  approach  within  100 
"Italian  miles  of  the  coasts.  From  the  period  of  the 
existence  of  the  United  States  as  an  independent  nation, 
their  vessels  have  freely  navigated  those  seas,  and 
the  right  to  navigate  them  is  a  part  of  that  indepen- 
"dence. 

"With  regard  to  the  suggestion   that   the   Russian  and  ridi- 
"Government  might  have  justified  the  exercise  of  sove-^^^^JJ, 
"reignty  over  the  Pacific  Ocean  as  a  close  sea,  because  it  Pacifio 
''claims  territory  both  on  its  American  and  Asiatic  shores,  ciawum. 
"it  may  suffice  to  say  that  the  distance  from  shore  to  shore 
"on  this  sea,  in  latitude  51^  north,  is  not  less  than  90 
"degrees  of  longitude,  or  4000  miles  ^" 

1  Mr  Adams  to  M.  Poletioa,  March  30, 1822. 
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Negotia-  In  the  foUowimr  year-  neeotiations  were  opened  with  a 

4^«n«*a    awn  ^     »  O  X 

UOUB   ftTO  •  •11  1  i*1  ■•■ 

opened  View  to  an  amicable  settlement  of  the  points  m  issue 
^^ent  ^*^^^  *^®  *w^  powers.  And  on  July  22nd,  1823,  Mr 
of  the  Adams,  writing  to  instruct  Mr  Middleton  as  to  the  basis 
be^t^n     ^P^*^  which  the  United  States  were  prepared  to  treat, 

the  United  stated  the  position  in  the  clearest  fashion.  "From,"  wrote 
States  and 

Busaia.  ^©>  "^^^  tenour  of  the  Ukase  of  the  14th  (16th)  September, 
Mr  Adamfl  "1821,  the  pretensions  of  the  Imperial  Government  extend 
^Mid-  "^  *^  exclusive  territorial  jurisdiction  from  the  45* 
dleton,      *<of  north  latitude,  on  the  Asiatic  coast,  to  the  latitude  of 

1823 

"51^  north  on  the  western  coast  of  the  American  continent ; 

"and  they  assume  the  right  of  interdicting  the  navigation 

"and  fishing  of  all  other  nations  to  the  extent  of  100  miles 

"from  the  whole  of  that  coast, 
^he  "The  United  States  can  admit  no  part  of  these  claims. 

Stat^  "Their  right  of  navigation  and  of  fishing  is  perfect,  and 
right  of  "has  been  in  constant  exercise  from  the  earliest  times, 
and  fish- '^  "after  the  Peace  of  1783,  throughout  the  whole  extent  of 
■^"  "the  Southern  Ocean,  subject  only  to  the  ordinary  ex- 
and  Bos-  **cepbion8  and  exclusions  of  the  territorial  jurisdiction^ 
edan  tern-  *'u)hich,  80  far  as  Rv,ssian  rights  are  concerned,  are  confined 
rights  are  ''to  certain  islands  north  of  the  both  degree  of  latitude,  and 
vSt^^  "have  no  existence  on  the  Continent  of  America*." 
narrow  The  ne£^>tiations  between  Russia  and  the  United  States 

....  o 

mi  B.  ^Y^^^  entered  upon  resulted  in  the  Russo- American  Con- 
Busso-  vention  of  April  17, 1824.  The  terms  of  the  arrangement 
American  arrived  at  are  set  out  in  four  articlea 

iJonven- 

tion  of  A_x«  1     T 

April  17,  Article  I. 

^®^'  "  It  is  agreed  that  in  any  part  of  the  great  ocean 

gationof    "  commonly  called  the  Paxdfic  Ocean,  or  South  Sea,  the 

^®  Pj^ific  "  respective  citizens  or  subjects  of  the  High  Contracting 

free.  "  Powers  shall  be  neither  disturbed  nor  restrained,  either 

"  in  navigation  or  in  fishing,  or  in  the  power  of  resorting 

"to  the  coasts  upon  points  which  may  not  already  have 

"  been  occupied  for  the  purpose  of  trading  with  the  natives^ 

1  Mr  Adams  to  Mr  Middleton,  July  22, 1823.    Correspondence,  1886— 
00,  p.  241. 
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'^  saving  always  the  restrictions  and  conditions  determined 
'*  by  the  following  Article& 

Article  IL 
"  With  a  view  of  preventing  the  rights  of  navigation  Non-Inter- 

*'and  of  fishing  exercised  upon  the  great  ocean  by  the  citi-  JJIJhtettle- 
zens  and  subjects  of  the  High  Contracting  Powers  from  mente  ma- 
becoming  the  pretext  of  an  illicit  trade,  it  is  agreed  that  agreed 

•'  the  citizens  of  the  United  States  shall  not  resort  to  any  ^I»«*« 
point  where  there  is  a  Russian  establishment  without 
the  permission  of  the  Governor  or  Commander,  and  that 
reciprocally  the  subjects  of  Russia  shall  not  resort  with- 
out permission  to  any  establishment  of  the  United  States 
upon  the  north-west  coast 

Article  lU.  i 

"  It  is,  moreover,  agreed  that  hereafter  there  shall  Spheres  of 
"  not  be  formed  by  the  citizens  of  the  United  States,  or  defined!* 
**  under  the  authority  of  the  said  States,  any  establishment 
"  upon  the  north-west  coast  of  America,  nor  in  any  of  the 
"  islands  adjacent,  to  the  north  of  54^  40'  of  north  latitude; 
"  and  that,  in  the  same  manner,  there  shall  be  none  formed 
"  by  Russian  subjects,  or  under  the  authority  of  Russia, 
"  south  of  the  same  parallel. 

Article  IV. 

**  It  is  nevertheless  understood  that,  during  a  term  A  tempo- 
''  of  ten  years,  counting  from  the  signature  of  the  present  yjao  as  to 
•*  Convention,  the  ships  of  both  Powers,  or  which  belong  f^?^"*^ 
**  to  their  citizens  or  subjects,  respectively,  may  reciprocally 
"  fi^uent,  without  any  hindrance  whatever,  the  interior  Great 
"  seas,  gulfe,  harbours,  and  creeks  upon  the  coast  men-  ^,J*"* 
*'  tioned  in  the  preceding  Article,  for  the  purpose  of  fishing  protests 
**  and  trading  with  the  natives  of  the  country*."  SS'ukase, 

Meanwhile  Qreat  Britain  had  approached  the  Czar  in  ^^ 
the  spirit  evinced  by  Mr  Adams,  and  on  Feb.  28,  1825,  enters  into 

a    treaty  was  concluded  by  Stratford  Canning  and  the  tjon  with 

Bossia. 

^  Bdsso-Amerioan    Convention,    April  ^71    1824.     CorreMpondence^ 
1886—90,  p.  241. 
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The  stipa-  Russian  plenipotentiaries  in  terms  very  similar  to  those  of 
the  RoMo-  ^^®  Russo- American  Convention  of  the  preceding  year. 
Britifih  Xhe  stipulations  of  this  particular  Convention  of  1825  were 
tionof  formally  recalled  and  confirmed  in  the  Russo-British  ge- 
1826  were  j^^j^j  coDunercial  treaties  of  1843  and  1859  ^ 

oonnrmed  ,      ■».▼       i    ttt 

in  1848  In  1867  all  the  Russian  possessions  in  the  North- West 

^ggj^  "  of  America  lying  within  certain  limits  were  sold  to  the 
Bells  her  United  State&  Russia  cedes  "all  the  territory  and  do- 
posses-  "minion  now  possessed  by  his  said  Majesty  on  the  con- 
^°Uoited  "  ^*'*^^  ^f  ^'f^rica  and  in  the  adjacent  islands,  the  same 
States  "  being  contained  within  the  geographical  limits  herein  set 
J'  ^'  "forth"."  The  western  bound  of  the  area  including  the 
of  the  territories  conveyed  is  set  out  in  Article  I.  of  the  treaty  of 
Cession,     ^q  ^^  quoted  by  Judge  Lafayette  Dawson  in  the  case  of 

the  "Thornton'." 

United  In  1868  the  laws  of  the  United  States  relating  to 

States       customs,  commerce  and   navigation    were   extended  by 

tended  to   Statute  to  all  the  main-land,  islands,  and  waters  of  the 

1868.         territory  ceded  by  the  Emperor  of  Russia  by  the  treaty  of 

1867*,  and  sundry  provisions  were  enacted  for  the  govern- 

ment  of  the  purchased  territoiy. 

The  Amongst  the  regulations  was  the  prohibition  to  any 

oirSu>*^   person  to  kill  any  otter,  mink,  marten,  sable,  or  fur-seal, 

bearing      or  other  fur-bearing  animal  within  the  limits  of  Alaska 

Alaska  or^  Territory,  or  in  the  vnUers  thereof,  except  under  authoriza- 

tht  waters  tion  from  the  Secretary  of  the  Treasury,  and  subject  to 

prohibit-    regulation  by  him  prescribed'.     By  subsequent  statutes* 

^  the  Islands  of  Saint  Paul  and  Saint  George,  known '  as 

the  PribyloflF  Islands,  were  declared  a  special  reservation 

for  Qovemment  purposes^:  the  killing  of  any  fur-seals 

thereon,  or  on  the  waters  adjacent  thereto,  except  during 

^  Correspondence,  1886—90,  pp.  503  and  516. 
«  Art.  I. 
3  Ante,  p.  176. 

«  U,  S.  Revised  Statutes,  Sec.  1954.    Correspondence,  1886—90,  p.  55. 
B  Ibid.  Sec.  1956. 

'  See  An  Act  to  Prevent  the  Extermination  of  Fur-bearing  Animals  in 
Alaska,  approved,  July  1,  1870.     Correspondence,  1886 — 90,  p.  12. 
7  Revised  Statutes,  Sec.  1959. 


NORICAL  INTERNATIONAL  LAW.  185 

a  prescribed  season,  in  a  certain  manner  and  to  a  cciiain 
number,  was  forbidden  under  penalties  of  fine,  imprison- 
ment and  forfeiture':  and  the  Secretary  of  the  Treasury 
was  empowered  to  lease  to  responsible  persons,  for  a  time 
not  exceeding  20  years  from  May  1st,  1870,  the  right  to 
engage  in  the  business  of  taking  fur-seals  on  these  islands, 
under  certain  covenants  for  the  payment  of  a  rent  and 
royalties,  the  preservation  of  the  fisheries  and  the  care  of 
the  natives'. 

In  pursuance  of  the. statutory  powers  thus  conferred  The  lease 
on  him  by  Congress,  Mr  Richardson,  the  Acting  Secretary  ^i^^ 
to  the  Treasury,  entered  on  Aug.  3,  1870,  into  a  lease  Commer- 
with  the  Alaska  Commercial  Company  for  the  grant,  for  p^^y^^"" 
20  years  from  May  1st,  1870,  of  the  exclusive  right  to  ^^'^^' 
take  fur-seals  an  the  Pribyloff  Islands.    The  terms  of  the 
lease  included  an  undertaking  against  the  killing  of  more 
than  100,000  seals  annually,  and  of  any  otherwise  than 
an  the  islands  themselves',  and  for  the  payment  of  a  rental 
of  55,000  dollars  per  annum,  as  well   as  a  royalty  of 
2  dollars  6^  cents  on  each  skin  taken  and  55  cents  per 
gallon  on  extracted  seal-oil^    The  payments  so  limited 
were  sufficient  to  bring  to  the  U.  S.  Treasury  a  revenue  of 
over  300,000  dollars,  representing  more  than  4  per  cent 
on  the  Alaskan  purchase-money  ^ 

So  much  for  the  history  of  the  U.  S.  North-West  What 
claims.     What  is  its  effect  ?    There  ought,  it  seems,  to  be  ^  United 
as  to  this  but  little  room  for  doubt.     For  States 

(1)    Whatever  rights  the  United  States  possess  in  the  North- 
Behring's  Sea  over  and  above  such  rights  as  are  enjoyed  ^®®*' 

1  Seo8. 19)ia>-1962. 

*  Seee.  1968—1976. 

'  "  The  said  lesaeea  farther  oovenant  and  agree... not  to  kill  any  seal 
••in  the  waters  adjacent  to  said  islands,  or  on  the  beaches,  cliffs  or  rooks 
**  where  they  haul  np  from  the  sea  to  remain.** 

*  Lease  of  the  U.  S.  to  the  Alaska  Oommeroial  Company.  Corretpon- 
denee,  p.  14. 

*  Report  of  the  OoYemor  of  Alaska  for  the  Fiscal  Tear,  1886.  History 
of  the  Origin  of  the  Alaska  Commercial  Company.    Ibid.  pp.  45  and  10. 

The  United  States  paid  7,200,000  dollars  for  its  Alaskan  acquisitions. 
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^*hte^*^  by  every  state  alike,  they  possess  in  virtue  of  the  Russo- 
on  the       American  Treaty  of  1867. 

Sm  of "  Russia,  it  is  very  certain,  could  not  convey  to  another 

1867.   \    more  than  she  herself  possessed.     What  rights,  then,  had 
What  had  Russia  in  Behrinfir's  Sea  in  1867? 

Bossia  to  —^       . 

convey?  Russia  possessed  in  1867  a  wide  claim  to  exclusive 

sovereignty,  limited  by  general  international  law  and  by 

the  particular  Convention  of  1825,  with  the  confirmations 

of  subsequent  commercial  treaties. 

Biuaian  (2)    Such  being  the  case,  even  though  in  1867  the 

l^eorS^  United  States  had  purchased  the  whole  right  in  Behring's 

theiimi-    Sea,  that  right  would  still  be  subject,  as  against  Great 

the^n^    Britain,  to  the  express  terms  of  Russo- Anglican  treaties, 

vention      and,  as  against  all  powers,  to  the  requirements  of  general 

ties  with    international  law.     No  power  may,  by  treaty  of  convey- 

^^^     ance  with  a  third  power,  ab^gate  the  terms  of  prior  cove- 

nant  entered  into  with  a  second ;  and  the  United  States 

holds  that  "  The  Law  of  Nations,  unlike  foreign  Municipal 

**  Law,  does  not  have  to  be  proved  as  a  fact.    The  Law  of 

*'  Nations  makes  an  integral  part  of  the  laws  of  the  land^" 

But 

The  (3)    The  United  States  did  not  purchase  in  1867  the 

Stotes       whole  Russian  right  in  Behring's  Sea. 

piuohaaed        For  whatever  rights  Russia  possessed  in  Behring's  Sea 

portion      in  1867,  she  possessed  in  virtue  of  her  possession  of  both 

^  ^f        shores  of  that  sea  and  the  Aleutian  Islcmds. 

poBsee-  The  United  States  purchased  Alaska  and  the  islands, 

fij^n  «uid  the  international  right  in  Behring's  Sea  must  rest  on 

B«hring'8  that  purchase  alone.   It  does  not  follow  from  the  &ct  that 

Soft  . 

'  one  power  may  by  its  sole  possession  of  the  entire  shore  of  a 

landlocked  sea  establish  a  lawful  nuire  dausum,  that  third 
powers  can  still  be  legally  excluded  from  navigation  when 
a  second  sovereign  has  obtained  a  footing  on  its  coasts.  It 
1783  A.D.  does  not  follow,  because  the  Black  Sea  was  at  one  time 
wholly  enclosed  within  Turkish  territorial  bounds,  that 
the  Porte  may,  with  Russia,  continue  the  old  system  of 

1  Wheaton,  Digett  of  the  International  Law  of  the  United  Statee* 
Maine,  International  Law,  p.  37. 
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exclusion  when  the  Czar  becomes  Little  Father  of  the 
Tartars  of  Crim. 

Sea-dominion  follows  (U  acceaaory  upon  land  dominion 
as  being  necessary  for  its  defence. 

The  United  States  claim  to-day,  in  virtue  of  their  and  m 
possession  of  one  coast  and  some  islands  of  Behring's  Sea,  ^^^|^^°  ^ 
what  they  denied  to  Alexander,  who  was  in  addition  the  aooessory 
undisputed  master  of  the  Asiatic  shore.  dominion. 

If  the  Behring's  Sea  in  the  days  of  Russian  Alaskan 
dominion  comprehended  the  conditions  of  a  mer  fermie, 
those  conditions  do  not  attach,  it  is  very  certain,  to  that 
portion  of  the  sea  which  the  U.  S.  Qovemment  claims. 

The  United  States  claim  the  conditions  of  the  whole 
mare  datufwm  for  each  divided  half.    But 

(4)  Behring's  Sea  did  not  comprehend  the  conditions  Behring's 
of  a  merfermie  even  in  the  days  of  Alexander.  ^  ^^^    i 

Near  400  miles  of  open  sea  separate  the  most  western  prehend 
of  the  Aleutian  Islands  from  the  Siberian  shore,  and  183  \^l^^[ « 
stretch  between  that  island,  Attou,  and  the  next  islet  of  |^<1. 

,      .^  11-  locked  sea 

the  ivormandorski  group.  even  in 

Behring's  Sea  is  not  a  land-locked,  but  a  shallow,  tidal,  ^  ^y»  ^^ 
ocean.    "  It  may  suffice  to  say,"  wrote  J.  Q.  Adams,  "  that  ownership 
"  the  distance  from  shore  to  shore  on  this  sea,  in  latitude  ^yJ^^  ^f 
^  51^  is  not  less  than  90  degrees  of  longitude,  or  4000  i^  coast. 
"  miles.**    And  the  western  limit  of  the  U.  S.  claim  is  a 
simple  water-line.     What  would  be  said  of  the  claim  of 
Qteat  Britain  to  consider  the  Gulf  of  St  Lawrence  a 
landlocked  Sea?    Yet  Qreat  Britain  possesses  the  whoU 
shore  of  that  gulf,  and  between  Cape  Ray  and  S.  Paul  in 
the  widest  of  its  ^ree  outlets  stretch  less  than  50  miles  of 
ocean. 

(5)  One  needs  but  recur  to  the  history  of  the  Mare  The  day 
Liberum — Mare  Clausum  controversy,  and  to  the  subse-  ciatmm 
quent  fate  of  the  ancient  pretensions  of  Spain  and  h«»  now 
Portugal,  Denmark  and  Britain,   to  know  the  verdict  ^ 

of  International  Law  on  the  dominion  of   the  ocean. 
The  three-mile  zone  may  not  yet  have  obtained   the  The 
sanction  of  universal  assent;   the  headland  theory  may  principle 
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has  not  still  be  broached  in  certain  quarters ;  but  there  is,  never- 
accorded  theless,  an  universal  international  rule.  The  universal 
univenai   sense  of  civilised  nations  now  asserts  that  a  state  mav 

consent;  ......  . 

but  the  ct^uiii^  ^^  exclusive  jurisdiction  in  the  waters  washing 
onivenal  its  coasts,  but  that  jurisdiction  ceases  with  the  needs  af 
oivilisa-  self-defence.  It  may  be  that,  unless  the  United  States 
A^^  ^  insist  on,  and  maintain,  the  right  to  exclusive  jurisdiction 
that  over  the  waters  of  Behring's  Sea  north  of  the  Aleutian 

?^?^^     Islands  and  east  of  the  193rd  meridian  west  longitude, 
tion  ceases  "  an  industry  which  now  yields  a  revenue  equal  to  a  tadr 
^^J^*^     "rate  of  interest  on  the  amount  paid  for  the  whole  of 
Bel'-  ''  Alaska  will  not  only  be  destroyed,  but  the  means  of  liveli- 

*'  hood  will  likewise  be  taken  away  from  a  large  number 
"of  people  whom  the   Government  is  bound  by  every 
"  consideration  of  honour  and  public  policy  to  protects" 
Self-Inter-        But  selfishness  is  not  self-defence,  nor  the  protection 

Afl!^  Ill  T)A^ 

Self.         of  the  seal  fisheries,  and  the  rights  of  the  lessees  of  the 
Defence,    PribyloflF  Islands,  the  protection  of  Alaska,  and  the  rights 
of  the  American  people.     It  may  be — it  is  not  by  any 
means  cei-tain — that  to  permit  the  unlicensed  and  indis- 
criminate operations  of  the  Canadian  and  San  Francisco 
hunters  would  be  to  consent  to  the  ruin  of  the  Behring's 
nor  the      rookeries,  and  the  annihilation  of  an  animal  whose  pre- 
ft^Tdlose-  Bervation  is  of  the  highest  value  to  general  civilisation ; 
time  a       |)iit  these   considerations,  thoucrh   they  may  harass   the 

JQStinca-  rt*  ^  '  f  •  •  * 

tion  for  assertion,  cannot  anect  the  existence,  of  an  international 
monopoly,  ^ght.     It  is  not  for  United  States  judges  and  Alaskan 

could  not  niarshals  to  make,  under  the  instructions  of  Mr  Blaine,  a 

have  con-  ^ew  code  of  sea-laws:  it  is  for  practical  men,  and  cool- 

exclusive  headed  statesmen  to  arrive  at  a  common  understanding 

*®'^^P  as  to  the  exercise  of  a  common  right.    It  may  be  difficult, 

miles  of  it  ought  not  to  be  impossible,  to  arrange  for  a  sealing 

dlShSd^  close-timel 

been  so 

inclined,  ^  Extract  from  the  Report  of  the  Oovemor  of  Alaska  for  the  Fiscal 

and  did      Year,  1886.    Correipondence  respecting  the  Behring  Seal  Fisheriet,  1886 — 

J^^*"to     «>,P.316. 

do  80.  '  ^^  Marqnis  of  Salisbury  to  Sir  B.   Morier.     Afinates  of  the 

Canadian  Minister  of  Marine  and  Fisheries.  Correipondence,  pp.  196 
and  213 — 215.    Marqnis  of  Salisbury  to  Mr  Edwardes,  Oct.  2, 1889. 


NORMAL  INTERNATIONAL  LAW.  189 

(6)  Russia,  then,  not  being  in  legal  possession  of, 
could  not  convey,  the  exclusive  marine  dominion  within  a 
hundred-mile  zone  of  the  Alaskan  shore.     And  she  did 

not  in  fact  attempt  to  do  so.    The  Czar  simply  conveyed  ^""^  , 
**  aU  the  territory  and  dominions  poseeseed "  by  him  "  on  her  terri. 
"  the  continent  of  America  and  in  the  adjacent  islands,  ^^^j^^n 
"  the  same  being  contained  within  "  certain  specified  geo-  on  the 
£pnphical  limits.     He  ceded  in  terms  what  he  owned,  the  ^^^ 
lands  included  within   a  particular  area;   and  nothing ^"^^* 
mora    No  mention  was  made  of  any  exclusive  sea  juris-  aecetwy 
diction :  none  was  necessary  to  convey  the  jurisdiction  in  ^***«'"* 
the  waters  naturally  and  legally  accessory  to  the  ceded 
coasts :  and  none  would  have  availed  to  convey  a  juris- 
diction to  any  greater  extent. 

(7)  An  Act  of  Congress  could  no  more  operate  to  The 
endow  the  United  States  with  the  sole  control  of  the  g^t^ 
eastern  half  of  Behring's  Sea,  and  to  give  jurisdiction  poold  not 
over  vessels  flying  a  foreign  flag  on  the  high  seas,  than  he?Stle 
could  a  Russo- American  treaty  pass  powers  of  such  vast  ^™nnioi- 
extent. 

Such  a  measure  as  that  entitled  "  An  Act  to  provide 
for  the  Protection  of  the  Salmon  Fisheries  of  Alaska  \" 
rushed  through  Congress  in  1889,  whereby  Section  1956 
of  the  Revised  Statutes  of  the  United  States  was  "  de- 
**  clared  to  include  and  apply  to  aU  tiie  dominion  of 
**  the  United  States  in  the  waters  of  Behring's  Sea," 
and  it  was  made  the  duty  of  the  President  to  proceed 
by  annual  proclamation  and  the  despatch  of  cruisers 
against  all  persons  entering  those  waters  for  the  purpose 
of  violating  the  provisions  of  the  section,  could  have  but 
one  effect :  it  could  involve  the  legislators  of  the  United 
States  in  the  meshes  of  Mr  Blaine.  A  municipal  law  of 
the  United  States  could  have  no  more  than  municipal 
operation:  such  a  law  could  not,  whatever  the  view  of 
Congressmen  as  to  the  limits  of  "  the  dominion  "  of  the 

1  Approved,  Mar.  2,  1S89.  Proelamation  of  President  Harrison, 
Max,  21,  1SS9.  Carretpondenee,  1SS6— 1S90,  pp.  284->288.  Mr  Edwardes 
to  Lord  Salisbury,  Mar.  25, 1889.     Ibid.  pp.  248—261. 
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United  States  m  the  waters  of  Behring's  Sea,  extend  the 
international  jurisdiction  of  the  United  States  (lovem- 
ment  by  one  yard  for  one  hour  over  a  single  Indian. 
The  do-  The  dominion  of  the  United  States  in  the  "  waters  of 

the  United  "  Alaska,"  or  in  "  the  waters  of  Behring's  Sea,"  was  and  is 
Se*^tws  ^^^^  ^7  f^^^f  ^  the  first  place,  by  the  facts  of  Russian 
of  Behr-  legal  right,  and,  in  the  next,  by  the  compass  of  Russian 
U  boanded  conveyance.  Russia  could  not  convey  what  she  did  not 
by  the  own,  nor  the  United  States  secure  by  the  act  of  their 
effective  legislators  more  than  their  constitutionalists  gave  them, 
BasaiAn     ^hen  they  asserted  their  independence. 

convey-  j  r 

anoe.  (8)    And  once  again,  if  there  was  one  power  which 

The  until  the  present  controversy  was    above    every  other 

cUumof  pledged  to  the  freedom  of  navigation  and  the  denial 
StotM^**^  of  exclusive  fishing  rights,  that  power  was  the  United 

inoompati-  States. 

ewi  rpj^^    America    which    has    wrangled    so    long    and 

tude  to-     strenuously  for  equal  fishing  privileges  on  the  Canadian 

c^ad'****  coasts,  which  has  begrudged  to  the  Canadian  fisherman 

fisheries,    the  produce  of  his  scanty  bays,  and  laughed  to  scorn 

the  headland  theoiy  in  a  bay  twenty  miles  wide',  was 

surely  not  the  state  to  propound  the  antique  doctrine  of 

Mare  Clausum  in  the  interests  of  a  trading  monopoly,  and 

a  certain  4  per  cent.     Consistency  is,  it  seems,  in  politics 

a  doubtful  virtue,  but  honesty  has  yet  its  charm. 

and  with  No  writers  have  been  more  unhesitatinfif  than  the 

guageof    American  in  their  denunciation  of  the  system  of  Mare 

^^^l*^         Clausum  and  their  assertion  of  the  common  right  of 

and  states-  nations  in  the  high  seas:  no  (Government  has  been  more 

tibe'piMt.    determined  and  outright  than  that  of  the  U.  S.  in  its 

denial  of  commercial  and  fishing  monopoly,  and  its  support 

of  the  freedom  of  navigation. 

Mr  Fish,  one  of  a  long  succession  of  distinguished 
statesmen",  declared  in  1875  that  the  United  States  "have 
"  always  understood  and  asserted  that,  pursuant  to  public 

>  Cashing,  Treaty  of  Wellington,  chap.  ▼. 

'  Corretpondenee    retpeeting   the    Behring   Sea    Seal   FitherieM,    p. 

lis. 
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''law,  no  nation  can  rightfully  claim  jurifldiction  at  sea 
''  beyond  a  marine  league  from  its  coast  \" 

The  American  minister  Wheaton  thought  that  in  his 
ciay  the  controversy,  how  far  the  open  sea,  or  main  ocean 
beyond  the  immediate  vicinity  of  the  coast,  might  be 
appropriated  by  one  nation  to  the  exclusion  of  others,  could 
"  hardly  be  considered  open'." 

The  American  Chancellor  Kent  was  disposed  to  claim 
for  his  countiy  a  liberal  extension  of  maritime  jurisdiction, 
and  approved  the  opinion  that  it  would  not  be  unreason- 
able '*  to  assume  for  domestic  purposes  connected  with  their 
Mfety  and  welfare,  the  control  of  the  waters  on  their 
coasts,  though  included  within  lines  stretching  from 
quite  distant  headlands;  as,  for  instance,  from  Cape  Ann 
to  Cape  Cod,  and  from  Nantucket  to  Montauck  Point, 
*'  and  from  that  point  to  the  capes  of  the  Delaware,  and 
"from  the  south  cape  of  Florida  to  the  Mississippi'." 
But  his  fellow-countryman,  Woolsey,  commenting  on 
this  doctrine,  declared  that ''  such  broad  claims  have  not, 
''it  is  believed,  been  much  urged,  and  they  are  out  of 
"  character  for  a  nation  that  has  ever  asserted  the  freedom 
**  of  doubtful  waters,  as  well  as  contrary  to  the  spirit  of 
*•  more  recent  times*."  And  Wharton  lays  it  down  that 
the  United  States  jurisdiction  "  has  been  fixed  to  extend 
"three  geographical  miles  from  our  shores,  with  the 
exception  of  any  waters  or  bays  which  are  so  landlocked 
as  to  be  unquestionably  within  the  jurisdiction  of  the 
"  United  States,  be  their  extent  what  they  may'." 

American  statesmen   were    not   silent  when  Russia  The 
claimed  for  herself  the  right  to  make  of  Behring's  Sea  a  gt^tes 

Mare  Clausum.  denied  the 

The  position  taken  up  by  Mr  Blaine  is  sufficiently  advanced 
peculiar.     He  altogether  repudiates  in  the  name  of  the^^.^™** 


4€ 


1  Wheaton,  EUmenti,  ed.  Boyd,  p.  239. 
>  Ibid.  §  186. 

*  Kent,  Int.  Law,  ed.  Abdy,  p.  118. 
«  Wooleey,  IntrodwHon,  §  60. 

*  Wharton,  International  Law  Dige$t,  p.  82.     Correipondence  re- 
Mpeeting  the  Behring  Sea  Seal  FUheriea,  p.  101. 
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Theargn-  United  States  the  assertion  of  the  doctrine  of  Mare 

ments  of     ^r-, 

Mr  Blaine.  Clausvm^,  and  seeks  to  justify  the  action  of  his  Govern- 
ment on  three  distinct  grounds'. 

(1)  Pelagio  (1)  The  Canadian  vessels  arrested  and  detained  in 
iacantm  ^^^  Behring's  Sea  were  engaged  in  a  pursuit  that  is  in 
***'^         itself  contra  bonos  mores — a  pursuit  which  of  necessity 

involves  a  serious  and  permanent  injury  to  the  rights  of 
the  Qovemment  and  people  of  the  United  States. 

"  In  the  judgment  of  this  Government,  the  law  of  the 
"  sea  is  not  lawlessness.  Nor  can  the  law  of  the  sea  and 
"the  liberty  which  it  confers  and  which  it  protects  be 
"perverted  to  justify  acts  which  are  immoral  in  them- 
'' selves,  which  inevitably  tend  to  results  against  the 
''  interest  and  against  the  welfare  of  mankind.  One  step 
"  beyond  that  which  Her  Majesty's  Government  has  taken 
"in  this  contention,  and  piracy  finds  its  justification.*' 
"The  forcible  resistance  to  which  this  Government  is 
"constrained  in  the  Behring  Sea  is,  in  the  Presidents 
"judgment,  demanded  not  only  by  the  necessity  of  de- 
"  fending  the  traditional  and  long-established  rights  of  the 
"  United  States,  but  also  the  rights  of  good  morals  and 
"  of  good  government  the  world  over*." 

(2)  Pelagio  (2)  The  taking  of  the  seals  in  the  open  sea  rapidly 
is  opposed  leads  to  their  extinction.  And,  by  &ir  reasoning,  the 
^t^tfl  f  "^^^^^^'^  ^^*  possessing  the  territory  upon  which  seals  can 
mankind,  "increase  their  numbers  by  natural  growth,  and  thus 

"afibrd  an  annual  supply  of  skins  for  the  use  of  mankind^ 
"should  refrain  fi:om  the  slaughter  in  open  sea,  where  the 
"destruction  of  the  species  is  sure  and  swift*." 

(3)  The  (3)  The  United  States  purchased  of  Russia  in  1867 
States  ob-  *  perfect  title  to  exclusive  sealing  rights  in  Behring's  Sea, 
tainedby  that  title  being  grounded  in  prior  discovery  and  undis- 
chaseof     puted  prescriptive  use.    "These  fisheries  had  been  ex- 

1  Sir  J.  Paoncefote  to  the  Marquis  of  Salisbury,  Feb.  7,  1890.  Mr 
Blaine  to  Sir  J.  Paunoefote,  June  SO,  1890. 

>  Bfr  Blaine  to  Sir  J.  Paunoefote,  Jan.  29,  1890.  The  Maiquis  of 
Salisbury  to  Sir  J.  Paunoefote,  May  22, 1890. 

s  Mr  Blaine  to  Sir  J.  Paunoefote,  Jan.  22, 1890. 

*  Ibid. 
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clusively  controlled  by  the  Qoyemment  of  Russia^  without  1867  a  per- 
'interference  and  without  question,   from  their  original  tTexdnde 
"discovery  until  the  cession  of  Alaska  to  the  United  States  ^  . 
"in  1867.     From  1867  to  1886  the  possession,  in  which  frSSr^" 
"Russia   had    been    undisturbed,  was   enjoyed   by    ^^^is^^™*'" 
Government  also.    There  was  no  interruption  and  no  Fisheries, 
intrusion  from  any  source^"    This  contentioD  is,  indeed, 
in  itself  remarkable  enough,  but  the  argument'  with  which 
Mr  Blaine  seeks  to  support  it  is  yet  more  extraordinary 
in  its  absolute  recklessness.    His  assertions  are  as  careless 
of  fact  as  his  conclusions  are  regardless  of  every  rule  of 
common  interpretation. 

Mr  Adams  wrote  in  July  1823,  "The  United  States 
"can  admit  no  part  of  these  claims;  their  right  of 
"navigation  and  of  fishing  is  perfect;  and  has  been  in 
"constant  exercise  from  the  earliest  times,  after  the  peace 
"  of  1783,  throughout  the  whole  extent  of  the  Southern 
"Ocean,  subject  only  to  the  ordinary  exceptions  and 
exclusions  of  the  territorial  jurisdictions,  which,  bo  far  as 
Miissian  rights  are  concerned^  are  confined  to  certain 
islands  north  of  the  5Bth  degree  of  latitude,  and  have  no 
existence  on  the  Continent  of  America*.** 

Mr  Blaine  rejects  as  absurd  the  literal  and  obvious 
interpretation  of  the  language  of  Mr  Adams.  That 
construction  would  be  absurd  on  its  face :  it  would  render 
a  large  chapter  of  history  a  fable :  for  it  would  reduce  to 
nothing  the  Russian  possessions  in  America  in  1823,  The  title 
whereas  the  title  of  Russia  in  the  far  north  by  first  dis-  ^^  the*** 
CO  very  was  perfect  as  against  all  nations  as  early  as  1741.  S?'**** 

The  Emperor  Paul  in  1799  asserted  an  exclusive  perfect  by 
authority  for  Russia  on  the  American  coast  down  to  55^  ^^b^ 
north  lat.,  practically  inclosing  Behring's  Sea.  fore  1821. 

Mr  Adams,  so  says  his  successor  of  to-day,  in  no  way  Mr  Adams 
denied  this  assertion.     He  protested    not    against    thCpJ^^^^ 
Ukase  of  Paul  but  against  the  Ukase  of  Alexander;  and  againatthe 

1  Bfr  Blaine  to  Sir  J.  Pannoefote,  Jan.  22,  1890. 

^  Ibid.,  June  80, 1S90. 

3  Mr  Adams  to  Mr  Middleton,  Jnly  22,  1823. 
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Bnasian     not  against  the  Ukase  of  Alexander  in  its  entirety,  but 

make        solely  and  only  against  the  extension  southward  in  that 

g^^*«  edict  oftiie  territorial  claim  from  55»  to  5V  north  lot. 

Mare  Mr  Adams,  we  are  now  told,  made  no  question  as  to 

Clau^   Russia'sownerahipofallterritoiybonleringontheBehring's 

Sea.   The  contest  instituted  by  him  pertained  wholly  to  the 

territory  "  on  the  north-west  coast."    And  the  **north-west 

coa^t"  forsooth,  is  not  the  whole  coast  from  Behrings 

Strait  southward,  but  describes  solely  the  coast  whose 

northern  limit  is  the  60th  parallel  of  north   latitude. 

When  Mr  Adams  spoke  of  "  the  Continent  of  America,"  he 

used  the  term  "  in  a  territorial  and  not  in  a  geographical 

sense,"  he  distinguished  between  the  territory  of  "America" 

and  the  territoiy  of  "the  Russian  possessions."   In  a  word, 

Alaska  is  not  in  "America,"  and  Behring's  Sea  does  not 

wash  "the  north-west  coast."  "The  whole  dispute  between 

"  the  United  States  and  Russia,  and  between  Oreat  Britain 

"and   Russia,  related  to  the  north-west  coast,  as   Mr 

"Middleton  expresses  it,  between  the  '50th  and  the  60th 

"degrees  of  north  latitude.'" 

The  Con-         The  first  Article  of  the  Convention  of  1824,  carefully 

m4^^  mentioning  the  Great  Ocean  and  describing  it  as  the 

amoiinted  ocean  "commonly  called  the  Pacific  Ocean  or  South  Sea„" 

qniesoenoe  evidently  meant  to  distinguish  it  from  some  other  body  of 

^f  A*^'*  water,  with  which  the  negotiators  did  not  wish  to  confuse 

United      it.    That  other  body  of  water  was  the  Sea  of  Eamtchatka, 

fhe  oSto  ^Ire^y  i^  1^24  known  as  Behring's  Sea.    The  treaty  was, 

adTanced  it  appears  from  Article  II.,  limited  to  the  Great  Ocean 

in  Bdir^  ^  separate  from  Behring's  Sea,  because  the  limitation  of 

ing's  Sea.  the  "north-west  coast"  between  the  50th  and  60th  degrees 

could  apply  to  no  other.     That  coast,  as  defined  both  by 

American  and  British  negotiators  at  that  time,  did  not 

border  on  the  Behring's  Sea. 

TheRuaao-       And  SO  also  of  the  Russo-British  Treaty  of  1826. 

Treaty  of  That  treaty,  too,  limited  the  "north-west  coast"  to  the 

1825  m    pj^.^  Qf  the  coast  between  the  50th  and  60th  parallels  of 

not  affdct   *  .  - 

Rnsflian     north  latitude.     The  negotiators  never  touched  one  foot 
B^?j^g  of  the  boundary  of  Behring's  Sea,  whether  on  continent 

Doa. 
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or  island,  and  never  even  made  a  reference  to  it.  Its 
neaiest  point  in  Bristol  Bay  was  1000  miles  distant  from 
the  field  of  negotiation  between  the  Powers.  Neither  by 
the  Treaty  with  Russia  of  1825,  nor  by  its  renewal  in 
1843,  nor  by  its  second  renewal  in  1859,  did  Great 
Britain  gain  any  right  to  take  seals  in  Behring's  Sea. 
In  feet,  those  treaties  were  a  prohibition  upon  her  which 
she  steadily  respected  so  long  as  Alaska  was  a  Russian 
province. 

"  It  must  not  be  forgotten,"  says  Mr  Blaine,  "  that  this 
entire  negotiation  of  the  three  Powers  proceeded  with 
full  knowledge  and  recognition  of  the  Ukase  of  1821. 
"  While  all  questions  touching  the  respective  rights  of 
**  the  Powers  on  the  north-west  coast  between  the  50th 
and  60th  parallels  were  discussed  and  pressed  by  one 
side  or  the  other,  and  finally  agreed  upon,  the  terms  of 
''  the  Ukase  of  1821,  in  which  the  Emperor  set  forth  so 
"clearly  the  rights  claimed  and  exercised  by  Russia  in 
"the  Behring's  Sea,  were  untouched  and  unquestioned. 
These  rights  were  therefore  admitted  by  all  the  Powers 
negotiating  as  within  the  exercise  of  Russia's  lawful 
''  authority  then,  and  they  were  left  inviolate  by  England 
**  during  all  the  subsequent  continuance  of  Russia's  do- 
**  minions  over  Alaska 

''These  Treaties  were  therefore  a  practical  renunci- 
''ation,  both  on  the  part  of  England  and  the  United 
States,  of  any  rights  in  the  waters  of  Behring's  Sea 
during  the  period  of  Russia's  sovereignty.  They  left  the 
Behring's  Sea,  and  all  its  coasts  and  islands,  precisely  as 
**  the  Ukase  of  Alexander  in  1821  left  them — that  is,  with 
the  prohibition  against  any  vessel  approaching  nearer  to 
the  coast  than  100  Italian  miles  under  danger  of  con- 
fiscation. The  original  Ukase  of  Alexander  of  1821 
**  claimed  as  fiur  south  as  the  51st  degree  of  north  latitude, 
"  with  the  inhibition  of  100  miles  from  the  coast  appljring 
''  to  the  whole. 

"  The  result  of  the  protest  of  Mr  Adams,  followed  by 
"  the  co-operation  of  Great  Britain,  was  to  force  Russia 

13—2 
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''  back  to  54®  40^  as  her  southern  boundaiy.     But  there 

*'  was  no  renunciation  whatever  on  the  part  of  Russia  as 

"  to  the  Behring's  Sea,  to  which  the  Ukase  especially  and 

'*  primarily  applied.    As  a  piece  of  legislation  this  Ukase 

"  was  as  authoritative  in  the  dominions  of  Russia  as  an 

**  Act  of  Parliament  is  in  the  dominions  of  Great  Britain 

"or  an  Act  of  Congress  in  the  territory  of  the  United 

"  States.     Except  as  voluntarily  modified  by  Russia  in  the 

"  Treaty  with  the  United  States,  17th  April,  1824,  and  in 

"the  Treaty  with  Great  Britain,  16  February,  1825,  the 

"  Ukase  of  1821  stood  as  the  law  controlling  the  Russian 

"  possessions  in  America  until  the  close  of  Russia's  owner- 

The  "  ship  by  transfer  to  this  Government.     Both  the  United 

Stetes  and "  S**^^^^  and  Great  Britain  recognized  it,  respected  it. 

Great        « obeyed  it.     It  did  not,  as  so  many  suppose,  declare  the 

bothrecog- "  Behring^s  Sea  to  be  mare  clausum.    It  did  declare  that 

SpecJ^  "  *^®  waters,  to  the  extent  of  100  miles  from  the  shores, 

the  Bus-    "  were  reserved  for  the  subjects  of  the  Russian  Empire*." 

^oiQ^f         ^^  "  Whence,"  he  asks,  and  repeats,  **  did  the  ships 

thehnn-    "of  Canada  derive  the  right  to  do  in  1886  that  which 

zone  in      "they  had  refirained  from  doing  for  more  than  ninety 

^^^"^8*8  "  years  ?    Upon  what  grounds  did  Her  Majesty's  Govern- 

"  ment  defend  in  the  year  1886  a  course  of  conduct  in  the 

''Behring's  Sea,  which  she  had   carefully  avoided  ever 

"since   the  discovery  of  that  sea?    By  what  reasoning 

"did  Her  Majesty's  Government  conclude  that  an  act 

"may  be  committed  with  impunity  against  the  rights 

"  of  the  United  States,  which  had  never  been  attempted 

'    "against  the  same   rights  when   held  by   the   Russian 

"Empire*?" 

The  reply         It  was  in  no  way  difficult  for  the  Marquis  of  Salisbury* 

*^  **m    ta  ^  reply  to  arguments  like  these.     No  more  baseless  case 

of  Mr        was  ever  presented  by  a  Foreign  Minister  than  that  with 

®*      which  the  American  Secretary  boldly  appeals    to   the 

opinion  of  the  whole  civilised  world. 

1  Mr  Blaine  to  Sir  J.  Panneefote,  June  80,  1S90. 

2  Ibid.,  Jan.  22  and  Jane  80, 1890. 

'  See  particularly  the  DespatcheB  of  May  22, 1890,  and  Feb.  21, 1691. 
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(i)    The  argument  that  sealing  on  the  high  s®*^*  fi^J^pJS^ 
being  contra  bofios  mores,  subjects  the  offender  to  fine  ing  u 
and  imprisonment  at  the  hands  of  United  States  Courts  J^J^***^* 
comes  with  small  grace  from  the  minister  of  a  Power,  moref 
who  deemed  her  honour  pledged   to  the  protection  of 
the  immunity  of  her  flag  when  it  covered  the  hideous 
iniquity  of  the  slave-trader.     Seal-fishing,  unlike  slave- 
trading,  has  never  been  declared   piracy  even   by  the 
municipal  law  of  the  United  States.    And  seals,  however 
valuable  they  may  be  as  property,  are  not  human  beings. 

Pelagic  seal-fishing  is  not  contra  bonoa  mores,  and  even  and  the 
were  it  so,  the  United  States  jurisdiction  over  foreign  vessels  states 
would  end  with  the  territorial  bound.     Whence  did  Mr  ^oxdd  not 

have  ions- 

Blaine  derive  his  commission  as  custos  viorum  of  the  sea  ?  diction 
It  will  be  time  enough  for  the  United  States  to  exercise  British 
jurisdiction  over  foreign  sealers  on  the   high  sea,  whenveseels, 
pelagic  sealing  has  been  declared  piracy  jure  gentium  by  i|^*£c\.** 
the  common  consent  of  civilisation.     **  It  requires  some- 
thing more  than  a  mere  declaration  that  the  Government 
or  citizens  of  the  United  States,  or  even  other  countries 
interested  in   the  seal   trade,  are  losers  by  a  certain 
course  of  proceeding,  to  render  that  course  an  immoral 
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(ii)    And  if  the  argument  of  common  morality  (ex  (")  ^o 
bonis  moribus) is  strange, yet  more  curious  is  the  assertion  ri^bitof 
of  some  "natural  law  and  neighbours  rights'"  giving  toP"**®®*|°8 
the  owners  of  the  seal  rookeries  the  sole  monopoly  in  the  race 
slaughter  of  the  seal,  an  assertion  which  seems  to  be  to'the*' 
based  upon  the  notion  of  an  inherent  indelible  American  United 
nationality  in  the  seal  race.     The  seal,  seemingly,  having  ^^^ir 
his  domicile  by  birth  in  the  Pribyloff  Isles,  and  being  P?"^"" 
possessed  with  the  animus  revertendi,  is  entitled  during  rookeries. 
his  excursions  abroad,  to  the  protection  of  the  American 
eagle  and  the  aegis  of  Mr  Blaine '. 

^  Marquis  of  Salisbury  to  Sir  J.  Panncefote,  May  22, 1S90. 
*  Mr  Blaine  to  Sir  J.  Paonoefote,  Jan.  22, 1S90. 
3  Mr  Edwazdes  to  the  Bfarqnis  of  Salisbury,  Aog.  5,   18S9.    New 
York  Herald,  June  26, 1S90.    Corretpondence,  1SS6— 90,  p.  509. 
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The  maI  is       It  is  sufficient  to  remark  that  the  seal  is  an  animal 

^^        ferae  najtura/e,  and  the  assertion  of  an  indelible  national 

naturae^     character  in  the  seal-race  sounds  somewhat  oddly  in  the 

mouth  of  a  subject  of  that  government  which  denied 

to  Great  Britain,  in  the  time  of  her  greatest  need,  the 

right  of  search  on   American  vessels  for  her  renegade 

seamen,  a  right  grounded  in  the  assumed  indelibility  of 

national  allegiance. 

and  the  ''Her   Majesty's  Qovemment,'*  said  the   Marquis  of 

of  ^        Salisbury,  "  do  not  deny  that  if  all  sealing  were  stopped 

R^^*      "  ^^  Behring  s  Sea  except  on  the  islands  in  possession  of 

not  the      "  the  lessees  of  the  United  States,  the  seal  may  increase 

Si^worid.  ''^^  multiply  at  an  even  more  extraordinary  rate  than  at 

"  present,  and  the  seal  fishery  on  the  islands  may  become 

"  a  monopoly  of  increasing  value  ;  but  they  cannot  admit 

"that  this  is  a  sufficient  ground  to  justify  the  United 

''  States  in  forcibly  depriving  other  nations  of  any  share 

''in   this  industry   in   waters  which   by  the   recognized 

"  law  of  nations  are  now  free  to  all  the  worlds" 

(iii)  The  (iii)    The  discovery  of  the  present  successor  of  J.  Q. 

of  a  pre^    Adams  that  the  United  States  and  Great  Britain  in  the 

scriptiye     Conventions  of  1824  and  1825  did  not  only  not  defn,y,  but 

the  seal     did  actually  coticede,  the  claims  of  Russia  to  exclusive 

h^t^^*    jurisdiction  in  Behring's  Sea,  and  that  Great  Britain,  in 

United       admitting  in  her  commercial  treaties  with  the   Czar  a 

totolly"    provision  reserving  the  privileges  of  the  Russian  American 

devoid  of    Company   in   the  same  category   with  the  privileges  of 

tion.  Steam  Navigation  Companies  of  Lubeck  and  Havre  and 

the  immunities  of  English   Yacht  Clubs,   did  expressly 

acknowledge  a  claim  which  would  reduce  to  a  nullity  the 

strenuous  and  continued  assertion  of  her  undoubted  right 

in  Behring's  Sea,  has,  in  view  of  the  repeated  declarations 

of  eveiy  respected  historian  and  of  the  clearly  expressed 

opinion  of  successive  responsible  statesmen,  the  merit,  as 

the  Marquis  of  Salisbury  remarked,  of  singular  novelty. 

It  is  as  amazing  in  its  effix)ntery  as  the  language  which 

1  The  Maiquis  of  Salisbury  to  Sir  J.  Paanoefote,  May  22,  1890. 
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conveys  it  is  indecorous  in  its  invective.    It  were  pity  to 
import  into  diplomacy  the  language  of  the  hustings  ^ 

The  Ukase  of  1821  distinctly  claims  for  Russia  cx-RoBsimdul 
elusive  commercial  and  fishing  rights  in  all  islands,  ports  \^^  ^ 
and  gulfs  in  the  whole  of  Behring's  Sea  and  the  Sea  of  exciusWe 
Okhotsk.    It  forbids  the  approach  of  any  foreign  vessel  n^te  in 
within  100  Italian  miles  of  any  coast  or  island  fram^f^"^** 
Behrin^a  Strait,  the  northern  bound  of  Behring's  Sea,  to 
51*  north  latitude,  its  extreme  southern  limit ;  from  the 
Aleutian  Islands  to  the  Siberian  shore;  and  from  Behring  s 
Strait  to  the  south  Cape  of  Urup. 

M.  Poletica's  reply  to  Mr  Adams'  note  of  inquiry  is 
even  more  explicit  on  the  claim  of  right.  He  claims  for 
Russia  the  credit  of  moderation.  She  has,  he  says,  for 
certain  reasons  thought  fit  to  exclude  foreign  vessels 
fiom  the  zone  within  100  miles  of  the  island  and  coast- 
line: she  might  have  gone  yet  further,  to  the  extent  of 
absolutely  closing  the  whole  sea  to  foreign  navigation. 

"I  ought,  in  the  last  place,  to  request  you  to  consider, 
*'Sir,  that  the  Russian  possessions  in  the  Pacific  Ocean 
extend,  on  the  north-west  coast  of  Ameri^xi,from  Behring* e 
Strait  to  the  51st  degree  of  north  latitude,  and  on  the 
opposite  side  of  Asia  and  the  islands  adjacent,  from  the 
same  strait  to  the  45th  degree,  the  extent  of  sea  of 
which  these  possessions  form  the  limits  comprehends  all 
the  conditions  which  are  ordinarily  attached  to  shut  eeas 
("mers  ferm^"),  and  the  Russian  Qovernment  might, 
consequently,  judge  itself  authorized  to  exercise  upon 
the  sea  the  right  of  sovereignty,  and  especially  that  of 
•*  entirely  interdicting  the  entrance  of  foreigners.  But  it 
''preferred  only  asserting  its  essential  rights,  without 
"taking  any  advantiage  of  localities'." 

Pien-e  de  Poletica  at  any  rate  had  no  doubt  as  to  the 
meaning  of  the  "North-west  coast  of  America,"  and  of 

1  See  the  DespfttoheB  of  Mr  Blaine  to  Sir  J.  Paoncefote  of  May  29, 
June  4  and  Deo.  17, 1890. 

3  M.  Poletica  to  Mr  Adams,  Feb.  28, 1822.  The  Marquis  of  Salisbury 
to  Sir  J.  Paunoefote,  Aug.  2,  1890. 
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"  the  Pacific  Ocean."    The  "  North-west  coast "  with  him 

is  not,  as  Mr  Blaine  would  have  it,  the  coast  between  5V 

and  60*  north.    The  *'  North-west  coast  of  America  "  and 

"  the  Pacific  Ocean  "  begin  Jrom  Behring's  Strait    "  The 

*'  Russian  possessions  in  the  Pacifio  Ocean  extend  on  the 

"  north-west  coast  of  America  from  Behring's  Strait  to  the 

"51st   degree."    The  Pacific   Ocean  includes  Behring's 

Sea. 

Mr  Adams        And,  if  the  Russian  claim  be  clear,  no  less  clear  is 

fhat  oSi  ^^  Adams  in  its  denial.     The  United  States  can  admit 

no  part  of  the  claim  as  understood  by  him.     That  claim 

was  twofold     It  involved  a  claim  of  wide  land-dominions; 

and  a  claim  of  marine  jurisdiction  resulting  therefit>m. 

Between  these  Mr  Adams  distinguishes  again  and  again. 

He  denies  the  asserted  right  of  land-dominion,  and  he 

denies  both  expressly  and  by  implication  the   claim   to 

water-rights  accessory  thereto.     He  denies  the  claim  to 

land-dominion  on  the  ground  of  non-occupation,  and  he 

ridicules  the  notion  of  a  Russian  Mare  Clausum  in  the 

Pacific   on  account  at  once  of  the  perfect  right  of  the 

United  States  in  the  navigation  and  fisheries  of  the 

seas  atfected,  and  of  the  physical  facts  of  nature.    The 

Russian    territorial   pretension   is    founded   on  a  single 

settlement  upon  a  small  island  in  lat.  57®:  the  distance 

from  shore  to  shore   in  lat.  51**  is  90  degrees,  or  4000 

miles.     Russian  land-rights  are  confined  to  certsdn  islands 

north  of  the  55th  degree  of  latitude  and  have  no  existence 

on  the  Continent  of  America:  the  Russian  claim  to  sea 

jurisdiction  is  contrary  to  the  vested  rights  of  the  United 

States  and  ridiculous  in  itself. 

andBuBsia        Mr  Adams   denied   the   right  of  Russia  to  prohibit 

acquiesced  navigation  by  foreigners  within  100  miles  of  the  shores  of 

denial.       Behring's  Sea;  and  RtLSsia  acquiesced  in  that  denial.     The 

Convention  of  1824  sets  out  the  settlement  in  full  of  the 

claims  advanced  by  Alexander  in  the  Ukase  of  1821. 

The  Con-         The  common  right  of  the  citizens  of  the  contracting 

1824  T  ^'  powers  to  the  use  of  any  part  of  tfie  great  ocean  commonly 

dares  the  called  the  Pacific  Ocean  is  recognized  without  any  limita- 
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tion  of  time,  but  subject  to  certun  conditions  as  to  the  United 
intercourse  of  Russian  and  United  States  subjects  intro-  ^^  ^ 
duced  to  prevent  the  equal  rights  of  navigation  and  fishing  the  datI- 
thus  declared  from  becoming  the  pretext  for  an  illicit  sehring's 
trade  \  that  illicit  trade  the  prevention  of  which  had  been  ^^^ 
the  sole  object  of  Alexander  in  the  issue  of  his  Ukase*. 
These  conditions  are  two;  (1)  that  citizens  of  the  one 
power  shall  not  resort  to  establishments  of  the  other  on 
the  north-west  coast,  except  by  express  permission,  and 
save  and  except  that,  for  a  term  of  ten  years  from  the 
signature  of  the  Convention,  the  vessels  of  both  powers 
may  reciprocally  frequent  the  interior  seas,  gulfs,  harbours 
and  creeks  upon  the  coast  (Le.  the  north-west  coast  of 
America)  for  the  purpose  of  fishing  and  trading  with  the 
natives';  (2)  that  the  United  States  and  Russia  agree  on 
the  line  of  54^  iff  north  lat.  as  dividing  the  sphere  of  in- 
fluence of  the  contracting  parties  on  the  north-west  coast  of 
America^  the  United  States  undertaking  to  make   no 
settlement  north  and  Russia  to  form  no  establishment 
south  of  that  line*. 

Mr  Adams  distinguished  between  the  Russian  claim 
of  land-dominion  and  the  claim  of  water-rights  as 
accessory  to  the  land.  The  Convention  of  1824  defined 
the  land-limit  of  Russian  territory  on  the  north-west 
coast,  and  it  recognized  the  freedom  to  the  navigation 
of  all  Powers  of  the  whole  Pacific  Ocean  with  the  excep- 
tion of  the  ordinary  territorial  jurisdiction.  The  article 
which  recognized  the  freedom  of  the  Pacific  was  not  of 
the  nature  of  a  bargain,  but  was  declaratory  of  pre-ex- 
isting international  right.  This  was  expressly  asserted  by 
the  American  Secretary,  Mr  Forsyth,  in  1837'.  And  the 
Pacific  Ocean,  be  it  repeated,  included  Behring's  Sea. 


^  Art.  I.  of  the  BuMo-Amerioan  Convention  of  1S24. 

*  M.  Poletioa  to  Ifr  Adams. 

'  Artt.  u.  and  iy.  of  the  Bnsso-American  Convention  of  1824. 

*  Art.  IV. 

*  Mr  Forsyth  to  Mr  Dallas,  Nov.  3, 1837.    Correspondence,  1886—90, 
p.  242. 
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Great  There  can  be  no  two  opinions  as  to  the  statement  of 

did  protest  ^^  Blaine  that  Great  Britain  actually  acquiesced  in  the 

against 


the  man 
time 


The  Dake 

ofWelling. 

ton 


Russian  assumption  of  maritime  supremacy  in  Behring  s 
Sea\     It  is  contradicted  in  the  clearest  fashion  by  the 
Aleunder  ^^^spatches  of  Wellington  and  Canning.     There  was  never 
inBehr-     ambiguity  in  the  lucid  memoranda  of  the  Iron  Duke 
'  And  he  made  known  at  Verona  the  views  of  his  Govern- 
ment in  no  hesitating  terms. 

"  We  object,"  he  wrote,  '*  to  the  Ukase  on  two  grounds: 
''(I)  that  His  Imperial  Majesty  assumes  thereby  an  ex- 
"  elusive  sovereignty  in  North  Amercia,  of  which  we  are 
"  not  prepared  to  acknowledge  the  existence  or  the  extent; 
"  upon  this  point,  however,  the  Memoir  of  Count  Nesselrode 
"  does  afford  the  means  of  negotiation ;  and  my  Govem- 
"ment  will  be  ready  to  discuss  it,  either  in  London  or 
"  St  Petersburgh,  whenever  the  state  of  the  discussions 
^  on  the  other  question  arising  out  of  the  Ukase  will  allow 
"  of  the  discussion. 

"  The  second  ground  on  which  we  object  to  the  Ukase 
''is  that  His  Imperial  Majesty  thereby  excludes  from  a 
"certain  considerable  extent  of  the  open  sea  vessels  of 
"other  nations.  We  contend  that  the  assumption  of  this 
"  power  is  contrary  to  the  law  of  nations ;  and  we  cannot 
mile  zone  «*  found  a  negotiation  upon  a  paper  in  which  it  is  again 
"  broadly  asserted.  We  contend  that  no  Power  whatever 
"  can  exclude  another  from  the  use  of  the  open  sea;  a  Power 
"  can  exclude  itself  from  the  navigation  of  a  certain  coast, 
"  sea,  &c.,  by  its  own  act  or  engagement,  but  it  cannot  by 
"  right  be  excluded  by  another.  This  we  consider  as  the 
"  law  of  nations ;  and  we  cannot  negotiate  upon  a  paper 
"in  which  a  right  is  asserted  inconsistent  with  this 
"principled 

Canning  put  the  matter  more  briefly.    "  The  questions 
"at  issue  between   Great  Britain  and  Russia  are/'  he 

1  Mr  Blaine  to  Sir  J.  Pauncefote,  Dec.  17,  1890.  The  Marquis  of 
SaliBbory  to  Sir  J.  Paunoefote,  Feb.  21,  1891.  Further  oorrespondenoe 
respecting  the  Behrmg  Sea  Seal  Fisheries,  1891,  pp.  87—64,  87—98. 

3  Duke  of  Wellington  to  Count  Lieven,  Nov.  28,  1822.  Correspond- 
ence, 1886—90,  p.  526. 
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wrote,  ^  short  and  simple.    The  Russian  Ukase  contains  H^®  ^^ 


"two  objectionable  pretensions:  first,  an  extravagant MBomp- 
''assumption  of  maritime  supremacy;  secondly,  an  un-  ^^"-^ 
^  warranted  claim  of  territorial  dominion  ^  "Si^em^ 

These  statements  can  have  but  one  interpretation.  ±^, 
Great  Britain  refused  so  much  as  te  submit  te  negotiation 
the  question  of  the  Russian  right  te  exclude  foreign 
vessels  from  the  hundred-mile  zone  about  her  coasts  in 
Behring*s  Sea.  With  regard  to  the  Russian  assumption 
of  maritime  supremacy  the  British  Qovemment  looked 
for  nothing  more  nor  less  than  a  disavowal  of  the 
terms  of  the  Ukase  on  the  part  of  Russia.  "Nothing 
**  remains,"  wrote  Canning  to  Sir  C.  Bagot,  ''for  negotiation 
on  that  head  but  to  clothe  that  disavowal  in  precise 
and  satisfiEu^tory  terms.  We  would  much  rather  that 
these  terms  should  be  suggested  by  Russia  herself  than 
have  the  air  of  pretending  to  dictate  them.  You  will, 
*'  therefore,  request  Count  Nesselrode  to  furnish  you  with 
bis  notion  of  such  a  declaration  on  this  point  as  may  be 
satisfactory  to  your  Government.  That  declaration  may 
be  made  the  preamble  to  the  Convention  of  Limits." 
Great  Britain,  in  agreeing  to  the  Convention  of  1825, 
made  no  bargain  on  the  subject  of  Russian  maritime 
righta  Russia  had,  by  the  law  of  nations  and  without 
stipulation,  the  exclusive  sovereignty  in  the  ocean  within 
one  league  of  her  coasts.  Great  Britain  demanded,  and 
obtained  in  the  Convention  of  1826,  the  withdrawal  of 
"an  offensive  and  unjustifiable  arrogation"  of  exclusive 
jurisdiction  in  the  high  sea  beyond  that  legal  bound ;  she 
negotiated  about  territory  to  cover  the  remonstrance 
upon  principleV  &nd  her  remonstrance  was  effective. 
There  remains  to-day,  concerning  the  claims  of  Mr  Blaine 
in  Behring's  Sea,  nothing  to  add  to  the  words  in  which 
George  Canning  in  1822  summed  up  the  case  against  the 
maritime  pretensions  of  Alexander  in  the  same  quarter. 

1  Canning  to  Sir  C.  Bagot,  Jan.  90,  1824.    Correspondence,  1886—90, 
p.  528. 

3  G.  Canning  to  Stratford  Canning,  Dec.  8,  1824. 
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"  Common  usage,  which  has  obtuned  the  force  of  law, 

"  has  indeed  assigned  to  coasts  and  shores  an  accessorial 

"boundary  to  a  short  limited  distance  for  purposes  of 

"  protection  and  general  convenience,  in  no  manner  inter- 

"  fering  with  the  rights  of  others,  and  not  obstructing  the 

"freedom  of   general  commerce   and    navigation.     But 

"this  important  qualification  the  extent  of  the  present 

"  claim  entirely  excludes,  and  when  such  a  prohibition  is, 

"  as  in  the  present  case,  applied  to  a  long  line  of  coasts 

"  and  also  to  intermediate  islands  in  remote  seas,  where 

"navigation  is  beset  with  innumerable  and  unforeseen 

"  difficulties,  and  where  the  principal  employment  of  the 

"  fisheries  must  be  pursued  under  circumstances  which  are 

"  incompatible  with  the  prescribed  courses,  all  particular 

and  an      "considerations  concur,  in  an  especial  manner,  with  the 

enoroach-  "general  principle,  in  repelling  such  a  pretension  as  an 

the  in-       "encroachment  on  the  freedom  of  navigation,  and  the 

^Hs  of    "  unalienable  rights  of  all  nations  V 

aU  na-  So  much  for  the  eeoffraphical  boundaries  of  a  state. 

^^^  '        What  of   the   personal   definition  of   the   state  people  ? 

Subjeots     The  inhabitants  of  a  country*  at  any  time  may  comprise 

mtt^mtl    ^^^^  classes  of  individuals.     There  are  Citizens^  and  these 

Law?        either  by  birth  (svbditi  nati)  or  by  naturalisation  {subditi 

dati):  there  may  be  Denizens,  being  foreigners  resident 

in  the  country  and  enjoying  special  privileges  by  grant 

of  the  territorial  sovereign,  albeit  not  raised  to  the  status 

of  full  citizens':  there  may  be  Domiciled  Aliens,  being 

foreigners  resident  in  the  country,  and  resident  with  an 

intention  of  more  or  less  permanent  stay,  and  there  may 

be  mere  Casual  Visitors. 

But  Members  of  all  these  classes,  however  di£fe- 
rentiated  by  Municipal  regulation,  are  in  view  of  In- 
ternational Law  alike,  in  general,  subjects  of  the 
state-government  so  long  as  they  maintain  their  local 
position. 

1  G.  Canning  to  the  Dolce  of  Wellington,  Sept.  27, 18S2.    Corretpond^ 
ence,  1886—90,  p.  521. 

«  Vattel,  1. 19.  »  Cro.  Jam.  639. 
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The  rule  fixing  Citizeiiship  upon  any  individual, — the  hootMiy, 
rule,  that  is,  ascribing  Nationality, — is  matter  for  Muni-  S^tS?^ 
cipal  Law.    In  International  Law  Locality,  not  National-  is  in 
ity,  is  the  all-important  test  of  character.  national 

In  the  year  1664  several  Quakers  being  brought  up  at  f^^  ^^ 
the  Old  Bailey  under  the  Conventicle  Act',  one  of  them  test  of 
pleaded  that  he,  as  an  alien  bom  in  France,  was  no  aub-  ^^J^Sj^ 
ject,  and  so  not  within  the  terms  of  the  statute,  the  opera»  jt\j^ 
tion  of  which  was  confined  to  "every  person  above  the  Qn*ker'§ 
''age  of  ;16  years,  being  a  subject  of  this  realni" 

But  the  Court  unanimously  overruled  the  plea,  holding 
that  any  alien  coming  within  the  kingdom,  and  living 
under  the  King's  protection,  was  during  his  stay  a  subject 
of  the  realm  and  punishable  for  transgressing  its  laws. 
Had  the  application  of  the  Statute  been  limited  to  natural- 
bam  subjects,  the  plea  would  have  availed,  but  otherwise 
where  the  obligation  was  upon  subjects  in  general.  The 
prisoner  was  accordingly  transported*. 

There  are  two  wide  principles  which  form  the  ordinary  Th,  prin- 
l>asis  of  Municipal  Law  as  to  original  National  Character*.  ^^1 
These  principles  are  relics  of  two  conflicting  systems;  the  National 
one.  Feudal,  bases  its  conclusion  upon  locality,  upon  the  in  Mnni- 
fact  of  birth  within  the  limits  of  the  territory,  the  other,  ^^ 
Roman,  upon  personal  considerations,  upon  the  national 
character  of  the  parent  or  parents  irrespective  of  the  place 
of  birth.    An  individual,  therefore,  becomes,  in  general, 
a  subject  either  by  reason  of  birth  within  the  territory 
or  of  birth  as  the  son  of  a  particular  father,  the  mother's 
nationality  being  commonly  absorbed  into  that  of  the 
father\ 

British  practice  rests  upon  the  somewhat  peculiar  con-  British 
ception  of  alleffiance.    Qreat  Britain  holds  every  person  £^^1^!^ 

1  Stat.  16  Car.  n.,  e.  4,  An  Act  to  prerent  and  snppresB  Beditions 
ConrentioIeB. 

>  Kelynge,  8S.    Of.  Oalvin's  Oase,  7  Bep.  1. 

>  WoBtlake,  PrivaU  IfOemaHowU  Law,  Vini  Edit.  Chap.  n. 

^  The  wife^  thoogh  an  alien,  of  an  Englishman  is,  said  Berkley  J., 
**sub  poteMtaU  viri,  and  quoH  ander  the  allegiance  of  oar  King." 
Bacon  v.  Baoon,  Cro.  Ch,  602,  Maroh,  91. 
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upon  the   bom  within  the  allegiance^  whatever  his  parentage,  to  be 

of  alia-      &  li^ge  subject  of  the  English  Crown. 

8**°^  In  Calvin's  case*  in  Trin.  6  Jac.  L  the  whole  doctrine 

Case!"  '  ^^  allegiance  came  under  review  in  the  Exchequer  Cham- 
ber in  the  judgments  of  the  Lord  Chancellor  and  all  the 
judges  of  England.  Ligeance  was  then  defined  to  be  "a 
"true  and  faithful  obedience  of  the  subject  due  to  his 
"sovereign,"  an  incident  inseparable  to  every  subject'. 
Ligeantia  est  vinculum  fidei, 

AUegUnoe        Coke  goes  on  to  note  four  kinds  of  allegiance.     There 

is  of  four    - 
kinds.         ^ 

(1)  Natural  Allegiance,  a2to  ligeantia,  of  the  subject- 
bom; 

(2)  Acquired  Allegiance,  ligeantia  acquiaita,  of  the 
naturalised  foreigner ; 

(3)  Local  Allegiance,  ligeantia  localis,  resulting  from 
the  local  protection  of  an  alien  friend  within  the  realm; 
and 

(4)  Allegiance  in  law,  ligeantia  legalis,  the  effect  of 
an  actual  personal  oath  taken  by  the  subject. 

It  is  neither  sky  nor  soil,  but  ligeantia  and  obedientia, 

that  make  the  subject  bora.      If  enemies,  coming  into 

the  realm,  possess  a  town  or  fort,  and  have  issue  there, 

that  issue  is  no  subject  of  the  King  of  England,  as,  though 

born  on  his  soil,  he  was  not  bom  within  the  allegiance. 

On  the  other  hand,  issue  bom  to  liege  subjects  within 

the   limits  of  land   held   for  the  British   King  by  the 

mere  temporary  right  of  forcible  occupation  is  a  natural- 

The  three  bom  British   subject'.     Three  elements  must  be  taken 

of^^taral  ^^^  consideration  in  determining  the  right  to  the  title  of 

-AJlo-         British  subject-bom :  the  time  of  birth,  the  place  of  birth, 

^^  *      and  the  actual  obedience  of  the  parents^    The  claimant 

to  English  nationality  by  birth  must,  in  general,  be  able 

to  shew  that  he  was  at  birth  under  the  allegiance  of  the 

King  bom  to  parents  under  the  actual  obedience  of  the 

King  and  within  the  King's  dominions. 

1  7  Bep.  1.  >  Co.  Lit.  189  a. 

s  2  Dyer  224  a.  «  7  Bep.  18. 
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An  alien-bom  may  acquire  British  Citizenship  by  act 
of  parliament,  by  letters  patent  or  by  conijuest*. 

An  alien-born,  however,  coming  into  Great   Britain 
thereby  becomes  a  British  subject  and  owes  as  such  local 
allegiance'.     Natural  allegiance  is  not  local,  that  is,  is  not  ^Sj^^g^ 
co-extensive  with  the  temtory,  but  holds  irrespective  of  is  not 
state  limits'.  ^^^• 

Birth  on  British  soil,  though  not  in  itself  tantamount  Birth  on 
to  the  acquisition  of  British  national  character,  was  at  all  soUalwayn 
times  held  to  constitute  a  sufficient  privid  facie  claim  ?^^** 
thereto.    And  Stat.  11  and  12  William  III.,  c.  6*  expressly  pr/ma 
recognizes  as  natural-bom  subjects  the  issue  bom  within  ^^^^^^ 
the  King^s  dominions  to  alien  parents,  conferring  on  such  BritiBh 
subjects    the    right   to   inherit  by   or  from   their  alien  g^ip, 
ancestors. 

British  lawyers  were,  however,  well  content  to  stretch  2^^^" 
their  principles  so  as  to  &vour  British  national  character  soil  has 
in  various  persons  not  bom  within  the  realm,  and  the^J^jJ*" 
Legislature  has  backed  their  patriotic  efforts.  with  as 

It  was  resolved  by  the  Lords  in  17  Edward  III.  that  dition  for 
children  bom  to  subjects  beyond  sea,  the  parents  being  ***?  *®" 
then  in  the  service  of  the  King,  were  inheritable.  Children  of  original 
bom  abroad  to  British  ambassadors  were  British  natural-  S^^™i 
bom  subjects   at  Common  law^     In   1350"  Parliament,  character 
after  reciting  the  doubts  which   had  arisen  as  to  the  ^[^Jy 

legis- 
>  te  the  eocapation  by  English  settlers  of  land  previously  uninhabited  lation  or 
the  laws  of  England  have  immediate  and  complete  operation  therein :  py  1*^^^^^ 
centra,  in  the  case  of  oonqneet  of  inhabited  territory,  for  there  English  tatio^ 
law  operates  not  until  expressly  proclaimed:  Blankard  v.  Galdy,  2  Salk.  26  Edw. 
411.  III.  St.  2. 

If  a  Christian  King  conquer  a  Christian  country  he  may  change  the 
laws:  but  if  a  Christian  King  conquer  a  Kingdom  from  the  infidel  the 
laws  are  ijuo  facto  abolished  as  being  not  only  against  Christianity,  but 
against  the  law  of  God  and  of  Nature:  so  Coke,  Calvin's  Case,  7  Bep.  17. 

*  Sherley's  Case,  2  Dyer,  144  a. 

*  It  was  this  principle  which  was  at  the  bottom  of  the  claim  of  Great 
Britain  to  impress  her  seamen  serving  on  foreign  vessels.    Supra, 

«  Explained  by  Stat.  25  Geo.  II.,  c.  89,  and  repealed  by  Stat.  38  and 
S4  Yiot  e.  14,  having  no  ftirther  application.  Co.  Lit.  8  a.,  and  8  a. 
Note. 

6  7  Bep.  18.  «  26  Edw.  IH.  st,  2. 
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capacity  for  inheritance  within  England  of  the  children 
bom  beyond  the  sea  out  of  the  ligeance  of  England  to 
British  subjects,  and  that  the  children  of  the  Kings  of 
England   had  always  been   heritable  in  England  where- 
soever bom,  affirmed  a  similar  right  in  certain  individuals 
specified  or  to  be  specified.     They  then  went  on  to  enact 
further  "  That  all  children  inheritors,  which  from  hence- 
forth shall  be  bom  without  the  ligeance  of  the   King, 
CWldren    whose  foUhers  and  mothers  at  the  time   of  their  birth 
born         be  and  shall  be  at  the  faith  and  ligeance  of  the  King 
^J^*o  of   England,  shall  have  and   enjoy  the    same    benefits 
and  mo-     and  advantages,  to  have  and  bear  the  inheritance  within 
wi^L       ^^^  same  ligeance  as  the  other  inheritors  aforesaid  in 
ihealle.     time   to  come;  so   always,    that    the    mothers    of  such 
i^„  children  do  pass  the  sea  by  the  licence  and  wills  of  their 

British,     husbands^" 

ThePe-  When  in  1368  the  Commons  petitioned'  that  infiuits 

wSb.  ^"^  beyond  sea  within  the  seignories  of  Calais,  or  else- 
where within  the  foreign  dominions  of  the  King,  should 
be  inheritable  in  England  in  the  same  way  as  infants  bom 
within  the  realm,  and  were  referred  to  the  common  law 
and  the  statute'  on  the  same  point  before  made,  either,  as 
is  not  inconceivable,  they  mistook  the  state  of  the  law,  or, 
as  seems  possible,  they  wished  to  secure  the  perhaps 
doubtful  right  of  children  bom  to  alien  parents  within 
English  foreign  possessions. 
Hydev.  In  the  case  of  Hyde  v.  Hill  in  Hil.  24  Elizabeth,  it 

j^f ^  was  held  by  the  Queen's  Bench,  with  one  dissentient,  that, 
if  an  Englishman  and  his  wife  go  beyond  sea  without 
licence,  or  tarry  there  after  the  time  limited  by  the  licence, 
and  have  issue,  the  issue  is  an  alien  and  not  inheritable  ^ 
And  Lord  Coke  seems  to  have  thought  an  act  of  parlia- 
ment necessary  to  enable  the  son  bom  beyond  sea  to  an 
Englishman  to  inherit  his  Other's  lands'. 
Baoonv.  But  in  Bacon  v.  Bacon  in  TriiL  16   Car.  I.  it  was 

Bacon, 
1640 

1  26  Edw.  m.  St.  2,  see.  6.        >  42  Edw.  UI.  o.  10. 

>  26  Edw.  III.  St.  2.  «  Valentine  Hyde  v.  HUl,  Cro.  Elis.  8. 

e  Co.  Lit.  129  a. 
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ruled  that  the  daughter  bom  abroad  of  an  English  mer- 
chant there  residing  for  purposes  of  trade  was   herself  The  issue 
English,  and  entitled  to  inherit  paternal  landed  estate  in  nllSSl'*^ 
England  as  against  her  paternal  uncle  of  the  whole  blood ;  l>om  sub- 
and  the  requirement  of  the  Stat.  25  Edward  III.   that^ent 
both  father  and   mother  of  a  child  inheritor  should,  to  ^^^  '°' 
entitle  him  to  succeed,  be  at  the  time  of  his  birth  in  the  purposes 
faith  and  ligeance  of  the  English  Crown  was  interpreted  to  "  B"*'»**» 
cover  the  case  of  the  marriage  by  an  Englishman  of  an 
alien  wife,  the  wife  being  declared  mh  potestate  viri  and  and  the 
qua^  within  the  allegiance*.  fs^ttftpo^ 

In  the  Exchequer  in  2  Jac.  I.,  Joseph  Colt,  bom  in  tettate 
Flanders,  but  begotten  in  Calais,  of  parents  being  natives  joglj^ 
and  inhabitants  of  Calais,  who  had  fled  thence  on  its  cap-  CoWb 
ture  by  the  French,  was  adjudged  a  British  subject".  1604! 

Stat.  7  Anne,  c.  5*,  s.  3,  enacted  in  general  terms  that  Stat.  7 
the  children  of  all*  natural-bom  subjects  bom  out  of  the         *  *  ' 
ligeance  should  be  deemed  natural-bom  subjects  to   all 
intents  and  purposes  whatsoever ;  but  this  wide  provision 
was  qualified  by  the  explanatory  statute  of  4  George  II.  and  Stat.  4 
as  referring  only  to  the  issue  bom  to  natural-bom  British  ^^  21. 
fathers^     In  the  following  reign  it  was  explained  that  the  The  chil- 
preceding  enactments  had  not  only  limited  transmissibility  abroad  of 
to  the  paternal  line,  but  had  merely  gone  to  confer  British  P**"'^" 
national  character  upon  the  first  generation  bom  without  British 
the  realm ;  and  the  privilege  was  extended  to  the  case  of  ^^. 
the  second  generation  of  the  foreign-bom*.  tish. 

In  Doe  dem.  Duroure  v.  Jones,  in  1791,  Lord  Kenyon, 

^  Bacon  v,  Baoon,  Gro.  Gh.  601. 

*  2  Dyer,  224  a.  NoU, 

>  Stat.  7  Anne,  0.  6,  (An  Act  for  naturalising  foreign  Protestants),  a 
xneasnre  of  ultra-Protestantism  which  went  the  length  of  naturalising  all 
persons  whatsoever  who  should  take  the  oath  and  transcribe  the  declara- 
tion set  forth  in  Stat.  6  Anne,  c.  23,  was  repealed  by  Stat.  10  Anne,  c.  6, 
but  with  a  saving  of  sections  3  and  4. 

^  The  children  of  persons  attainted  of,  or  liable  to,  the  penalties  of 
treason,  or  in  the  service  of  an  enemy  of  Great  Britain,  arc  excepted: 
Stat.  4  Geo.  II.  c.  21,  s.  2. 

«  Stat.  4  Geo.  U.  c.  21.    Go.  Lit.  8  a.  Note. 

•  Stat.  13  Geo.  m.  c.  21. 

W.  14 
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Stat  13  C.  J.,  reviewed  the  progress  of  legislation  up  to  date,  and 

^j  ruled  without  hesitation  that  the  son  bom  out  of  the 

So  also  King's  allegiance  to  an  alien  father  and  English  mother 

^ilSm*^  could  not  inherit  to  his  mother  in  this  country^ 

Doer.  Stat.  7  and  8  Vict.  c.  66,  however,  while  it  declared 

1791.'  *'^®  alien  woman  marrying  a  subject-bom  to  be  thereby 

Stat.  7  <S^  8  naturalised,  conferred   upon  the   issue  bom  out  of  the 

The  realm  of  a  mother  being  a  natural-bom  British  subject 

foreign-     the  capacity  to  have  and  hold  estate  real  and  personal 
born  Bon        -ii  •     .i      i  •       i 
ofaBri-    withm  the  kingdom. 

tish  mo-  The   history  of  the   law  of  Great  Britain  as  to  the 

ther  may  ... 

inherit,      acquisition  of  national  character,  as  of  that  as  to  expatria- 

The  Natu-  tion  and  alien  status,  ends  with  the  Naturalisation  Act, 
AcTls??  l^'^O-  British  national  character  is  now  acquired  by  birth 
British  within  the  allegiance,  or  by  naturalisation  in  prescribed 
S^**:£-  forms:  it  is  ipso  facto  lost  by  naturalisation  within  a 
patriation.  foreign  country. 

With  regsurd  to  Expatriation  either  of  two  attitudes 

may  be  taken  up  by  a  state.    It  may  expressly  deny  to 

its  citizen  the  liberty  to  cast  ofF  his  national  character 

without  consent,  or  it  may  grant  him  complete  freedom  of 

choice  in  the  matter.     The  doctrine  Nemo  potest  eaniere 

patriam  might  be  held  in  a  land  whose  municipal  laws 

were   based    either    upon    local  or  personal    obedience, 

although  in  historic  fact  the  doctrine  is  found  chiefly  in 

connexion  with  the  feudal  local  obedience.     Great  Britain 

long  refused  to  recognise  in  her  subjects  any  individual 

right  of  expatriation,  whilst  illogically  admitting  foreigners 

The  pre-    to  British  national  character  with  the  utmost  liberality, 

^    "'    British  views  have,  however,  undergone  change,  and  the 

pracstice     terms  of  the  Naturalisation  Act,  1870^  express  British 

absolute     adhesion  to  the  principle  of  freedom  of  naturalisation'. 

fr^om  of       Naturalisation,  then,  may  be  either 

triation.  (a)     With  consent  of  the  Native  State, 

(b)     Without  consent  of  the  Native  State. 

1  4  Dnm.  and  East,  800. 
3  Stat.  33  and  34  Viot.  o.  14. 
*  Ibid.  seo.  6. 
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But,  whether  it  be  with  consent  or  without  consent, 
such  naturalisation  is  equally  good  as  between  the  natu- 
ralising  state   and    all    states,    save    only  the    mother- 
country.     If  the  naturalisation  be  with  consent,  it  may  be 
unconditional,  when  there  is  a  complete  transference  of 
national  chai-acter;  or  it  may  be  conditional,  when  the 
position  of  the  person  as  regards  the  mother-state  only  is 
fixed  by  that  condition.     The  mother-state  may  place  any  The  mo- 
checks  whatsoever  upon  the  expatriation  of  citizens,  and  JJ^"^!* 
may  deal  in  whatsoever  way  she  thinks  fit  with  subjects  pose  oon- 
expatriating  themselves  against  consent,  should  they  or^ -^"^"J^^ 
their  property  be  or  return  within  her  bounds.     By  natu-  naturali- 

..  •  ••..  SfttlOD  of  ft 

ralisation,  except  with  consent,  the  naturalised  individual  subject 
deposits  none  of  the  obligations  contracted  before  his  *^'o*d' 
departure  from  his  native  land'. 

When,  therefore,  as  not  unfrequently  happens,  a  sub- 
ject of  a  state  exacting  compulsory  military  service  expa- 
triates himself  with  a  view  to  escape  from  such  service,  he 
will  not,  in  general,  be  protected  by  the  Government  of  the 
land  of  his  naturalisation,  if  he  be  dealt  with  as  a  deserter 
when  he  puts  foot  again  on  his  native  shore*.  The 
British  Naturalisation  Act  of  1870  expressly  provides  that 
a  British  subject,  who  takes  advantage  of  the  statute  to 
naturalise  himself  abroad,  is  not  thereby  discharged  from 
liability  in  respect  of  any  acts  done  before  the  date  of  his 
so  becoming  an  alien'. 

An  interesting  instance,  illustrative  of  the  power  of  a  Be  Bour- 
state  to  restrict  the  freedom  of  expatriation  by  the  impo-  ^^' 
sition   of  conditions   limiting   the   operation  within   her 
territory  of  the  naturalisation  of  a  subject  by  a  foreign 
state,  was  afibrded  by  a  recent  case  in  the  English  Courta 

M.  Jules  Edouard  Bourgoise,  a  French  gentleman  of 
considerable  property,  settled  in  England  in  1861.  In 
1871  he  obtained  from  the  British  Home  Office,  under 
the  Naturalisation  Act  of  the  preceding  year,  a  certificate 

1  Wheaton,  Elements,  ed.  Boyd,  p.  204  et  seqq. 

>  Ibid.  p.  210. 

'  Stftt.  83  and  34  Vict.  c.  14,  s.  15. 

14—2 
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whereby  he  was  declared  to  be  naturalised  as  a  British 
subject,  and  to  be  entitled,  upon  taking  the  oath  of  alle- 
giance, to  all  the  privileges,  and  subject  to  all  the  obliga- 
tions, of  a  natural-bom  subject  of  the  United  Kingdom, 
"with  this  qualification — that  he  shall  not,  when  within 
"  the  limits  of  the  foreign  state  of  which  he  was  a  subject 
"  previously  to  his  obtaining  his  certificate  of  naturalisa- 
"  tion,  be  deemed  to  be  a  British  subject  unless  he  has 
"  ceased  to  be  a  subject  of  that  State  in  pursuance  of  the 
"  laws  thereof,  or  in  pursuance  of  a  treaty  to  that  eflfect." 
Eight  years  later  M.  Bourgoise  married  an  English  lady, 
and  in  1880  he  returned  with  his  wife  to  France,  where  he 
remained  until  his  death  in  October,  1886.  There  were 
two  children  of  the  marriage,  both  bom  in  France,  but 
registered  on  birth  at  the  British  Embassy  in  Paris.  By 
his  last  will  M.  Bourgoise  bequeathed  his  estate  in  France 
and  England  to  his  wife  for  life  with  remainder  to  these 
children.  The  widow  died  in  June,  1887,  and  on  her 
death  a  paternal  aunt  took  the  children  from  Neuilly  to 
Havre.  At  a  conseil  de  famille  held  by  the  French  rela- 
tives of  the  father  the  paternal  grandmother  of  the 
children  was  appointed  their  guardian,  with  Mr  William 
Henry  Johns,  a  son  of  Madame  Bourgoise  by  a  former 
marriage,  as  »vbrog4  tuteur,  or  assistant  guardian. 

Mr  Johns,  who  was  resident  in  England,  thereupon 
made  application  to  the  English  Court  of  Chancery  as 
next  friend  of  the  infants  for  the  appointment  of  himself 
as  their  guardian.  The  decision  of  the  Court  went  on  the 
point  of  jurisdiction. 
Judgment  Mr  Justice  Kay,  in  giving  judgment  against  the  appli- 
UceKay.^  cant,  said  he  was  clearly  of  opinion  that  the  case  was  one 
in  which  he  had  no  power  to  interfere.  Afber  reciting  the 
facts,  and  pointing  out  that  the  certificate  of  naturalisation 
obtained  by  M.  Bourgoise  was  not  absolute,  but  subject  to 
a  qualification  the  terms  of  which  were  taken  from  the 
Naturalisation  Act  itself,  and  was  practically  a  certificate 
of  naturalisation  so  long,  and  so  long  only,  as  the  subject 
of  it  did  not  reside  in  France,  unless  by  the  law  of  France 
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the  obtaining  of  the  certificate  made  him  cease  to  be  a 
French  subject  to  all  intents  and  purposes,  he  said,  that 
the  question  for  him  was,  whether  the  law  of  France 
provided  that  when  a  man  had  received  a  qualified  certifi- 
cate of  naturalisation  abroad,  he  being  originally  a  French 
subject,  such  a  qualified  certificate  made  him  cease  to  be 
a  French  subject  to  all  intents  and  purposes,  whatever  his 
residence.  He  had  before  him  an  affidavit  by  Mr  Hall, 
an  advocate  practising  in  Paris,  who  declared  that  a 
Frenchman  could  by  French  law  divest  himself  of  his 
nationality  by  becoming  naturalised  abroad,  but  to  do 
this  he  must  be  completely  naturalised,  whereas  the  quali- 
fication inserted  in  the  English  certificate  rendered  the 
naturalisation  partial  and  incomplete.  An  affidavit  put 
in  for  the  other  side  went  no  farther  than  to  prove  that 
the  French  national  character  was  lost  by  an  absolute 
naturalisation  abroad.  Article  17  of  the  Code  Civile 
laid  it  down  that  "La  quality  de  Fran9ais  se  ''perdra 
"par  la  naturalisation  acquise  en  pays  Stranger;"  but 
this  clearly  referred  to  an  absolute  naturalisation,  and  did 
not  touch  the  question  whether  a  qualified  naturalisation 
operates  to  deprive  a  natural-bom  French  subject  of  his 
status. 

There  was  authority  on  the  evidence  that  a  French- 
man could  not  be  deprived  of  his  status  by  naturalisation 
in  a  foreign  country  unless  the  naturalisation  was  obtained 
by  the  authority  of  the  French  Government,  and  here  no 
such  authority  had  been  obtained. 

Mr  Hall's  statement  of  the  French  law  seemed  to  be 
well  grounded.  In  that  case,  according  to  the  qualifi- 
cation in  the  certificate  of  naturalisation,  M.  Bourgoise 
was  at  the  moment  of  his  death  a  subject  of  France, 
and  his  children  were  subjects  of  the  same  power. 
Under  these  circumstances  an  English  Court  had  no 
jurisdiction*. 

Thus  we  have  the  curious  result  that  the  very  qualifi- 

1  Re  Bourgoise,  Infants,  L.  R.  41  Gh.  D.  810. 
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cation  which  admits  the  restrictive  power  over  expatria- 
tion in  the  native  Government  constitutes  by  the  law  of 
that  Government  a  bar  to  naturalisation. 
The  his-  The  history  of  alien  status  forms  a  curious  chapter  in 

Alien  ^      that  of  a  progressive  civilisation  ^ 

Status  is  Amongst   the  states  of   antiquity    the    practice    of 

oflm^  ^  Athens  with  regard  to  resident  foreigners  was  regarded 
prove-  ag  peculiarly  liberal;  but  the  Metoikes,  the  domiciled 
»IHjg  '  alien  of  Athens,  while  he  enjoyed  the  protection  of 
pofdtion  Athenian  laws  through  the  agency  of  his  patron 
alien  (irpofrrarffs),  was  subjected  to  special  taxation,  and  was 

Bojoomer  liable  to  compulsory  service  in  the  ranks  of  the  hoplites, 
com-         or  even  on  the  benches  of  the  fleet', 
^^dent        Sparta,  on  the  other  hand,  in  the  days  of  her  early 
Greece,      severity,  refused  to  admit  strangers  to  reside  within  her 
precincts,  and  forbade  her  citizens  to  take  up  their  abode 
abroad*.     But  Xenophon,  lamenting  as  an  admirer  of  the 
Constitution  of  Lycurgus  the  decay  of  Spartan  manners, 
remarks  that,  whereas  in  old  time  Sparta  guarded  her- 
self  by   the   Xenelasia  against   the    corruption    of    her 
citizens  by  association  with  foreigners,  the  Lacedaemonians 
of  his  degenerate  day  were  the  most  forward  of  men  to 
make  themselves  rulers  (apfio<rTai)  of  foreign  cities*. 

Greek  care  for  the  stranger  appeared  at  its  best  in 
treaties  for  the  mutual  administration  of  justice  to  the 
sojourning  foreigner,  and  in  international  conventions  for 
the  establishment  of  mixed  tribunals  or  even  for  the 
grant  of  Isopolity  *. 
Borne,  Strangers  were  always  numerous  at  Rome.      Early 

Rome  was  a  mark-city,  and,  it  may  be,  a  trading  emporium : 
later  Rome,  alike  in  her  day  of  conquest  and  in  her  day 
of  Empire,  had  strong  attractions  in  her  thronging  streets 
for  crowds  of  admiring  or  profit-seeking  peregrini.     And 

*  Vattel,  n.  8. 

3  Laurent,  n.  p.  107  et  seqq.    Thuo.  ni.  16.    Gf.  Pint.  c.  87. 
'  Laurent,  n.  p.  105.    Pint.  Aget.  10.     Plat.  Lyeurg.  c.  27.    Thnc.  i. 
144. 

^  Xen.  de  Rep,  Laced,  c.  xiv.  4. 

B  Arist.  Polit,  in.  1.  8.     Ibid.  5. 10.     Laurent,  ix.  p.  114  seq. 
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the  Roman  treated  his  alien  friend  with  no  little  genero- 
sity. He  refused  him,  indeed,  the  connubium  and  com- 
mercium  as  well  as  the  suffrngium  and  honorea  of  the 
citizen,  but  he  secured  him  in  his  natural  rights:  he 
denied  him  the  jus  civile,  but  he  administered  for  him  the 
jii8  gentitwi  by  the  judgments  of  an  impartial  magistrate. 
The  whole  system  of  the  Roman  Ekjuity  had  its  origin,  in 
all  likelihood,  in  the  Roman  desire  to  do  justice  to  the 
sojourning  foreigner^ 

The  laws  of  the  Merovings  provided  for  the  protection  and  the 
of  the  foreign  wayfarer,  and  imposed  a  fine  and  two-fold  J^^g 
bot  upon  his  assailant'.  In  later  days  the  wandering 
palmer,  roughly  handled  by  Turk  and  Saracen,  was  a 
fevoured  guest  in  every  Christian  land.  And  even  in  the 
East  Christian  merchants  were  fairly  sure  of  welcome. 
Pisa,  Genoa  and  Venice  obtained  from  the  successive 
Sultans  special  quarters  and  immunities  in  the  cities  of 
the  Asiatic  sea-board'. 

The  treatment  of  the  alien  sojourner  varied,  indeed, 
in  the  Middle  Ages  with  the  various  countries  and  the 
varieties  of  policy. 

In  some  states  the  stranger  was  protected  in  life  and 
limb,  and  allowed  to  sue  and  be  sued  in  the  ordinary 
civil  courts;  sometimes  he  was  placed  under  the  care  of 
a  special  host^,  or  he  was  even,  as  a  suitor,  granted  the 
privilege  of  a  jury  de  medietate  ling\iae^ :  he  was  a  "  man 
of  the  Emperor,"  or  a  Hanseatic  merchant,  and  the  king 
was  glad  at  his  coming,  though  native  traders  might  growl 
their  hate,  and  native  apprentices  while  away  a  happy 
holiday  in  the  sacking  of  a  well-stored  steelyard. 

And  again,  while  defended  by  the  local  ruler  from  the 
attacks  of  others,  he  was  taxed  and  pillaged  by  that  ruler 
himself  in  every  conceivable  fashion  and  on  every  con- 
ceivable pretext:  he  came  to  claim  the  heritage  of  a 
deceased  ancestor,  and  he  was  fined  by  the  monarch  in 

1  Maine,  Int.  Law,  Lect.  ii.  '  AnL  Lex  Baiv,  xxxi.  p.  49. 

s  Hallam,  i/.  A,  u.  392.  *  Of.  Stat.  5  Hen.  IV.  o.  9. 

»  Stat.  2S  Edw.  8,  c.  13.    Stat.  33  and  34  Vict.  c.  14,  s.  5. 
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virtue  of  a  droit  de  detraction^ ;  he  was  a  Jew  or  a  Lom- 
bard, and  he  became  the  royal  sponge,  paying  for  the 
pleasure  of  extracting  usury  of  the  people  by  the  privilege 
of  providing  for  the  extravagance  of  the  King' :  he  tarried 
in  his  Jewry,  and  his  Lombard  Street,  and  his  money- 
bags furnished  the  bankrupt  royal  exchequer  under  the 
telling  inducement  of  the  hangman's  whip,  or  the  niceties 
of  torture ;  at  length,  his  wrath  provoked  by  some  un- 
usual outrage,  he  strove  to  escape  the  hardships  of  his 
lot  by  emigration,  and  he  compounded  for  the  permission 
to  remove  his  goods  by  the  payment  of  a  gabelle^ ;  and, 
if  he  thought  of  his  latter  end,  he  might  comfort  him- 
self with  the  certain  knowledge  that,  should  he  chance 
to  die  a  stranger  in  a  strange  land,  his  natural  heir 
would  be  no  whit  a  gainer,  for  the  vultures  of  the 
Crown  would  swoop  down  yet  once  to  the  prey,  and 
rob  the  alien  relative  under  the  name  of  the  droit 
d'aubaine*. 

But  in  most  countries  the  status  of  the  alien  improved 
with  the  passage  of  time. 
The  alien         ^^  England  the  merchant-stranger  was  always  encour- 
Btrangerin  aged,  and   statutes   without   number  were   passed   from 

mediaeval     .  •  i»       i  •  r  i  •  tt 

England  time  to  time  for  his  comfort  and  protection.  He  was 
tected*^^  permitted  to  enter  the  country  and  leave  it  without  let 
and  en-  or  hindrance,  except  in  time  of  war* ;  he  might  buy  and 
tol^o-  ^^^  within  the  realm  without  disturbance*,  and  make  his 
duce  use-  profit  of  the  native ;  special  facilities  were  given  him 
for  the  recovery  of  his  debts  ^;  and,  should  he  require  the 

1  Vattel,  II.  8,  §  113. 

^  Green,  HUt,  of  the  Eng,  People,  i.  pp.  131,  200,  215,  336—341. 
Cunningham,  English  Industry  and  Commerce,  p.  142. 

*  Vattel,  1. 19,  §  220. 

*  Vattel,  n.  8,  §  112.  Qrotius,  De  Jure  Belli  ac  Pads,  Lib.  n.  c.  vii. 
14.     Bodinus,  De  Rep.  i.  o.  6. 

s  Stat.  9  Hen.  III.  8t.  1,  c.  30. 

<  9  Edw.  m.  Bt.  1,  0.  1.  25  Edw.  III.  at.  4,  c.  2.  2  Rich.  II.  st.  1, 
c.  1.  Stat.  11  Bich.  U.  c.  7.  16  Bich.  II.  o.  1.  Stat.  2  Edw.  m.  o.  9. 
14  Edw.  III.  Bt.  2,  0.  2.    27  Edw.  III.  Bt.  2,  o.  2.     St.  3  Gar.  I.  c.  4. 

^  Statutum  de  Mercatoribus,  11  or  13  Edw.  I.  Cunningham,  English 
Industry  and  Commerce,  p.  168. 
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assistance  of  a  court,  or  be  put  upon  his  trials  he  was 
granted  the  advantage  of  a  jury  partly  composed  of  his 
fellow-countrymen.  Sometimes  it  was  sought  to  regulate 
his  traffic  and  turn  it  into  particular  channels,  and  anon  the 
attempt  was  made  to  compel  him  to  spend  his  gains  in 
the  land  where  they  were  secured^  but,  in  general,  his  lot 
was  cast  in  pleasant  places.  Foreign  craftsmen  were 
induced  to  settle  by  the  offer  of  liberties,  and  skilled 
workmen  like  the  Flemish  clothworkers  enjoyed  peculiar 
favour'.  And  full  rights  of  citizenship  were  even  from 
time  to  time  in  return  for  particular  services,  or  in 
pursuance  of  a  particular  policy,  conferred  upon  whole 
classes  of  persons^ 

Nor  was  England  ill  repaid  in  her  growing  national 
prosperity  for  her  liberal  treatment  of  the  religious  re- 
fugees of  Savoy,  Southern  France  and  the  Low  Countries. 

But  English  national  jealousy  of  the  Dutch  followers  English 
of  William  IIL  led  to  the  introduction  into  the  Act  of  i^J"^"^^' 
Settlement  of  a  sweeping  disabling  clause,  which  enacted  foUowers 
that  no  person  born  out  of  the  dominions  of  Qreat  Britain,  jjj  jg^^g 
except  such  as  should  be  born  of  English  parents,  should,  *^.4^*' 
even  though  naturalized  or  made  a  denizen,  be  capable  gisiation 
to  be  a  member  of  the  Privy  Council  or  of  either  House  *g"^** 
of  Parliament,  to  enjoy  any  office  or  place  of  trust,  civil 
or  military,  or  to  take  any  grant  of  lands  from  the  Crownl 
In  the  true  spirit  of  rigid  Conservatism  it  waa  decreed  by 
the  explanatory  Act  of  1  Geo.  I.  stat.  2,  c.  4,  that  no  bill  of 
naturalisation  should  thenceforward  be  presented  to,  or 
received  by,  either  House  of  Parliament,  except  such  as 
should  contain  a  recital  of  this  disabling  clause".     And 

1  27  Edw.  in.  Bt.  2,  c.  24.    Stat.  2S  Edw.  III.  c.  13.     Stat.  3  and  4 
Will.  IV.  c.  91,  8.  37.    Stat.  33  and  34  Viot.  c.  14,  s.  5. 
'  Stat.  5  Hen.  IV.  o.  9. 
'  Stat.  11  Edw.  III.  c.  5. 

*  Stat.  15  Car.  II.  o.  15.  Stat.  6  Anne,  c.  37,  s.  20.  Stat.  7  Anne, 
e.  5  (rep.  by  Stat.  10  Anne,  c.  5).  Stat.  13  Geo.  U.  o.  7.  Stat.  2  Geo.  III. 
c.  25. 

*  Stat.  12  and  13  Will.  HI.  o.  2,  s.  5. 

*  This  provision  of  1  Geo.  I.  st.  2,  c.  4  was  repealed  by  Stat.  7  and  8 
Vict.  0.  66,  8.  2  (Mr  Hntt*8  Natoralisation  Act). 
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for  one  hundred  and  forty  years  from  the  days  of  the 

Act  of  Settlement  England  lagged  behind  other  states 

in  her  usage  of  the  alien  \     Even  Ireland  was  in  advance 

of  her  sister  in  liberality*. 

The  alien         In  one  respect,  the  English  law  was  strict   against 

mitted^     the  alien.     He  might  hold  and  acquire  personal  property 

to  hold      within  the  realm,  and  maintain  a  personal  action';  but  he 

pro^y,    was  forbidden  property  in  real  estate.     No  alien  might 

J^*  inherit  English  land,  and  lands,  not  being  a  mere  hold- 

realestate.  ii^g  for  habitation  or  for  commerce,  conveyed  to  an  alien, 

even  though  merely  under  a  lease  for  a  term  of  years, 

escheated  to  the  Crown  on  office  found*.     So  much  was 

this  the  case  that  the  appointment  of  an  alien  as  one  of 

two  co-trustees  of  real  property  was  held  to  bring  about 

The  alien  the  forfeiture  of  half  the  estate'.     But  by  slow  stages* 

mEngland  ^]^q  condition  of  the  foreicfuer  was  in  this  regard  improved, 

isnowweU  o  ,  o  r  » 

nigh  on  and  now,  by  Stat.  33  and  34  Vict.  c.  14,  s.  2,  real  and 
Qj^jJ^gj^^  personal  property  of  every  description  may  be  taken, 
zen.  acquired,  held  and  disposed  of  by  an  alien  in  the  same 

manner  in  all  respects  as  by  a  natural-bom  British  subject; 
and  a  title  to  real  and  personal  property  of  every  descrip- 
tion may  be  derived  through,  from,  or  in  succession  to  an 
alien,  in  the  same  manner  in  all  respects  as  through,  from, 
or  in  succession  to  a  native.  An  alien  enjoys  within  the 
United  Kingdom  all  the  privileges  which  belong  to  a 
British  subject,  save  and  except  only  the  right  to  office,  or 

1  Evidence  of  Messrs  John  M'Oregor  and  John  Ward,  Report  of  the 
Select  Committee  on  the  Laics  affecting  Aliens,  1843,  pp.  27 — 43  and 
69—67. 

'  See  Acts  of  the  Irish  Parliament,  14  and  15  Ghas.  II.  c.  13;  2  Anne, 
0. 14;  4  Geo.  I.  c.  9;  19  and  20  Geo.  in.  c.29;  23  and  24  Geo.  III.  o.  38; 
36  Geo.  III.  c.  48.  Evidence  of  Mr  Sergeant  Stock,  Report  of  the  Select 
Committee  on  the  Laws  affecting  Aliens^  1843. 

3  Co.  Lit.  129  b. 

«  Stat.  17  Edw.  II.  c.  12.  Co.  Lit.  2  b.  Stat.  32  Hen.  YIIL  c.  16. 
Progers  v.  Arthur,  3  Salk.  28.  Jevens  v,  Harridge,  1  Saund.  7.  Sir 
Upwell  Caroon's  Case,  Cro.  Car.  8.  Hyde  v,  HiU,  Cro.  Eliz.  8.  Bacon 
V.  Bacon,  Cro.  Car.  601.    Godfrey  v.  Dixon,  Cro.  Jac.  539. 

»  R.  V.  Boys,  3  Dy.  283  b. 

«  Stat.  7  and  8  Vict.  o.  66,  ss.  4  and  5.    Stat.  83  and  34  Vict.  o.  14. 
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to  any  muuicipal,  parliamentary  or  other  franchise,  and 
the  capacity  to  own  a  British  8hip\ 

The  condition  of  the  alien  varies  slightly  in  the  various  Recent  re- 
States  of  the  American  Union'.    In  general  he  enjoys  the  q^  ^jj^ 
same   protection   and  property  rights  as   the  American  holding  of 
natural-bom  citizen :  he  is  denied  political  privileges,  but  by  aliens 
is  relieved   from   political   duties,   from  jury   or  militia  ^*^!j|^*^® 
service.    Recent  legislation  in  the  United  States  suggests,  Statessug- 
however,  a  new  departure   adverse  to   the   principle  of§eparture![ 
perfect    cosmopolitanism.      Why    should    foreign    com- 
panies or  capitalists  be  permitted  to  carry  out  of  U.  S. 
territory  the  "unearned  increment"  of  the   swiftly  in- 
creasing American  land  values  ?     In  this  spiiit  the  im- 
portant  State    Legislatures  of    Illinois,   Wisconsin   and 
Minnesota  prohibited,  or  limited,  in  1887  the  holding  by 
nofi-reeident  aliens  or  alien  corporations  of  real  property 
within  their  bounds' ;  and  in  the  same  year  Congress  for- 
bade  the  future  acquisition,  holding  or  owning  of  real 
estate,  or  any  interest  therein,  by  alien  individual  or  alien 
corporation  within  any  of  the  Territories  of  the  United 
States,  or  within   the   district   of  Columbia,  saving  all 
rights  secured  by  any  existing  treaty  for  the  period  of 
its  operation! 

The  tide  of  civilisation  has  fairly  set  in  the  direction  bat  the 
of  the  most  liberal  treatment  of  the  stranger  compatible  Je^ncy 
with  self-protection,  and  of  the  approximation  of  alien  is  towards 
status  to  the  rights  of  citizenship.    A  state  may,  however,  TOliSm- 
still  impose  legal  conditions  on  the  admission  and  resi-  ^^m. 
dence  of  aliens :  it  may  decline  to  receive  the  Chinaman  ^  ***.*® 

'  •'  ^  may  inl- 

and the  pauper,  and  keep  at  bay  by  an  Alien  Bill,  the  pose  con- 
Fenian  or  the  Polish  Jew.  The  United  States  may  and  the^*-^° 
do  rightly  object  to  be  regarded  as  the  natural  receptacle  miBsion 

1  Stat.  33  and  34  Vict.  o.  14,  as.  2  and  14.  See  Stat.  3  and  4  Will.  IV. 
SB.  54  and  55. 

^  Reports  on  the  Status  of  Aliens  and  Foreign  Companies  in  the  United 
States.    Presented  to  Parliament,  September,  1887. 

'  Report  of  Consul  Hayes  SadUtt  ibid.  pp.  18 — 24. 

*  An  Act  to  Restrict  the  Ownership  of  Real  Estate  in  the  Territories  to 
American  Citizetu.    Approved,  March  3,  1887. 
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dencTof  ^^  ^^^  world's  residuum'.  Congress  in  1882,  in  the  exer- 
foreigners.  cise  of  its  constitutional  functions',  empowered  Commis- 
sioners, designated  to  supervise  the  business  of  immigra- 
tion at  vaiious  U.  S.  ports,  to  prohibit  the  landing  upon 
American  shores  of  *'any  convict,  lunatic,  idiot  or  any 
person  unable  to  take  care  of  himself  or  herself  without 
becoming  a  public  charge,"  and  enacted  further  that  all 
foreign  convicts,  except  those  convicted  of  political  offences, 
should,  on  arrival  in  the  United  States,  be  sent  back  to 
the  nations  to  which  they  belonged  and  from  whence  they 
came'.  And  recent  legislation  (1891)  has  provided  for 
the. extension  and  stringent  observance  of  these  salutary 
and  essentially  defensive  regulations.  State-aided  emigra- 
tion may  doubtless  constitute  in  the  view  of  European 
philanthropists  and  revilers  of  Malthus  an  eminently  satis- 
factory solution  of  the  pauper  problem  in  our  crowded 
centres  of  population,  but  American  legislators  may  well 
be  excused  if,  in  the  woi-ds  of  Mr  Justice  Miller,  they 
decline  to  permit  the  ships  of  all  nations  to  deposit  on 
their  shores  without  restraint  or  regulation  "the  en- 
"tire  European  population  of  criminals,  paupers  and 
"diseased  persons,  without  making  any  provision  to  pre- 
"  serve  them  from  starvation,  and  its  concomitant  suf- 
"ferings,  even  for  the  first  few  days  after  they  have  left 
"the  vessel*."  The  home  failure  does  not  necessaiily 
assume  the  qualities  which  belong  to  success  when  he 
passes  from  the  Old  World  to  the  New;  and  a  nation 
displays,  not  merely  no  lack  of  comity,  but  sound  common 
sense,  if  in  self-defence  it  discriminate  among  its  throng- 
ing crowds  of  unbidden  guests.     The  municipal  regula- 

'  See  CarrespancUnce  respecting  the  Admisnon  into  the  United  States 
of  Destitute  Aliens  and  Stale- Aided  Immigrants^  1887. 

'  See  the  judgment  of  Mr  Justice  Miller  in  Edge  et  al.  v.  Robertson 
in  the  Supreme  Court,  December  8,  1884,  Correspondence  respecting  the 
Admission  into  the  United  States  of  Destitute  Aliens^  p.  9. 

>  An  Act  to  Regulate  Immigration,  1882,  sects.  2  and  4.  Compare 
the  sensible  and  statesmanlike  note  of  Mr  Bayard  to  Sir  L.  West, 
May  7,  1887. 

^  Mr  Justice  Miller  in  Edge  v.  Robertson. 
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tions  of  many  European  states  turn  back  over  the  frontier 
the  incoming  alien  who  appears  likely  to  become  the 
subject  of  public  benevolence  or  of  police  supervision; 
and  the  same  speedy  and  effectual  procedure  is  by.  most 
Continental  Governments  invoked  to  deal  with  the  resi- 
dent alien  who,  without  claim  upon  the  country  for  main- 
tenance, is  destitute  of  the  means  of  subsistence,  or  has 
joined  the  great  army  of  rogues  and  vagabonds ;  whilst  the 
ordinary  executive  exercises  in  no  hesitating  fashion  the 
power,  with  which  it  is  commonly  expressly  armed,  to  expel 
from  the  territory  foreign  disturber  of  the  peace  whose  con- 
tinued residence  is  a  source  of  danger  to  the  community  \ 
Great  Britain,  struggling  to  provide  for  her  own  pauper 
millions  and  spending  her  money  on  schemes  for  state- 
aided  emigration,  might  well  object  to  crush  the  heart  of 
native  labour  by  supporting  in  the  interests  of  the  wealthy 
sweater  the  pauper  population  of  a  whole  Europe.  Charity 
begins  at  home.  But  the  great  heart  of  England  seem- 
ingly prefers  in  her  cosmopolitan  generosity  rather  to 
entertain  the  oi&courings  of  Russian  Poland  than  to 
retain  and  maintain  her  destitute  Gaels*. 

Territory  and  Jurisdiction  then  are  coextensive.  Territory 

State    Jurisdiction     involves     Civil     and     Criminal  SiJjJion"^' 
authority  alike  over  persons  and  over  events,  over  conduct  are  co- 
and  over  property,  over  delicts,  contracts  and  possessions  ®*  °"*^^' 
real  and  personal,  within  the  territorial  limits.     To  the 
territorial  sovereign  it,  in  general,  belongs  to  look  to  it 

1  Law»  of  Foreign  Countries  respecting  the  Admission  and  Continued 
Residence  of  Destitute  Aliens,  Presented  to  Parliament,  September, 
1887. 

The  power  vested  in  the  executive  in  certain  Continental  States  to 
conduct  to  the  frontier  suspicious  characters  has  been  from  time  to  time 
profitably  exercised  against  fugitives  from  justice  whose  extradition 
oonld  not  be  granted.  See  the  evidence  of  Mr  B.  MuUens  before  the 
Select  Committee  on  Extradition,  1868,  Report,  pp.  58—66. 

'  See  the  various  Beports  of  the  Select  Committee  of  the  House  of 
liords  on  the  Sweating  System,  1889, 1890.  Report  from  the  Select  Comr 
mittee  on  Emigration  and  Immigration  {Foreigners)^  1888.  Memorandum 
on  the  Immigration  of  Foreigners  into  the  United  Kingdom,  1887.  Report 
to  the  Board  of  Trade  on  Emigration  and  Immigration,  1891. 
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that  delicts  are  punished,  contracts  enforced,  possessions 
and  persons  protected  within  the  territorial  bounds  \ 
but  this  But  to  this  broad  rule  the  courtesies  of  international 

rale  ad-     practice  have  introduced  certain  exceptions. 
°^?^  These  exceptions,  denoted  in  quality  and  extent  by 

exoep-       the  fictitious  style  of  "  Exterritoriality/*  are  chiefly  these: 
tiona.  ^     Foreign  Sovereigns  travelling  within  the  terri- 

tory in  their  proper  character,  together  with  their  personal 
attendants; 

/8.     Ambassadors  and  other  Ministers  of  legation 

representing  foreign  Sovereigns  within  the  state  to  which 

they  are  accredited,  together  with  their  attendant  suites; 

7.     Military  farces  of  a  foreign  state   passing   in 

their  proper  character  through  the  territory,  and  naval 

forces  of  foreign  states,  Le.,  men-of-war  with  their  boats 

and  crews,  l}dng  within  territorial  waters. 

Theme&n-        In  all  these  cases  the  exemption  is  at  once  criminal 

^"£xterri<  and  civil ;  and  includes  alike  the  persons  entitled  and  the 

tonality."  chattels  to  them  belonging.      The   territorial   sovereign 

abnegates  in  toto  his  jurisdiction  so  long  as  his  toleration 

is  compatible  with  self-protection:  he  permits  not  of  the 

exercise  within  his  confines  by  any  foreign  ruler  of  the 

appropriate  functions  of  sovereignty,  but  he   holds  his 

hand  from  the  representative  of  foreign  state-being  so 

long  as  that  representative  makes  no  attempt  to  under* 

mine  the  authority  of  his  host 

The  ex-  Richard  I.,  on  his  way  to  the  Crusade,  hanged  thieves 

toriaiity  of  ^^^  robbers  on  gibbets  which  he  erected  outside  the  camp 

(a)Foreign  at  the  rendezvous  at  Messina,  dealing  equal  justice  to  the 

reignfl.       stranger  and  the  native\     And,   at  a  much  later  date, 

sovereigns  were  accustomed,  whilst  sojourning  abroad,  to 

exercise,  within  the  walls  of  their  hotels  and  over  their 

own  subjects,  a  jurisdiction  at  once  civil  and  criminal'. 

In  our  day  the  jurisdiction  of  such  a  sovereign,  like  that 

of  an  ambassador,  is  limited  to  the  settlement  of  ordinary 

civil    contentions    amongst   members  of    his   suite:    an 

1  Of.  Wheaton,  ElementSt  ed.  A.  C.  Boyd,  part  11.  chap.  11. 

^  Richard  of  Devizes,  s.  20.  ^  7  Co.  15.    Mare  Clavnim^  p.  326. 
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offender  against  criminal  law  must,  if  not,  as  he  may  be, 
handed  over  to  the  local  authorities,  be  sent  for  trial  at 
home.  Such  an  act  as  that  of  Queen  Christina  in  doing 
to  death  in  Paris  her  attendant  Monaldcschi  would, 
according  to  modem  principles,  be  incapable  of  justifica- 
tion, even  though  the  sovereign  so  acting  were  a  sovereign 
regnanty  and  the  proceedings  followed  the  regular  judicial 
form  of  the  offender's  native  land'.  In  any  case  the  terri-  Exterri- 
torial sovereign  must  be  held  to  reserve  the  right  of  expul-  ^^'jj^*  ^^ 
sion  should  an  attack  be  made  upon  his  sovereign  rights,   the  nocils 

Ambassadors    and    other    public    representatives    of^J^^' 
foreign  states  have  been  long  permitted  peculiar  privileges  tion. 
in  all  civilised  comniunities.     The  Turk  alone  amonirst  |^)  ^™* 
European  Powers  has  been  careless  of  common  usage  in  and  other 
this   regard.      The   Ottomans  were   accustomed   in   the  J^ti^"^'* 
time  of  Busbecq  to  imprison  and  otherwise  ill-treat  the  Ministera. 
foreign  envoys  resident  with  them,  with  a  view,  it  seems, 
to  extracting  an  immediate  disclosure  of   the  terms  of 
their  instruction&     The  ambassador  of  the  great  Charles 
y.  was  imprisoned  at  Constantinople  for  eighteen  months, 
and  the  colleagues  of  Busbecq  for  three  years.     Busbecq 
himself   spent   the    major  portion   of   his   many   years' 
residence  in  Turkey  in  a  species  of  honourable  captivity". 

Constantinople  has,  in  fact,  long  enjoyed  an  evil 
reputation  in  the  matter  of  the  treatment  of  ambassadors. 
The  envoys  of  Barbarossa  were  seized  and  imprisoned  at 
Constantinople  by  the  Greek  Emperor  in  1187  A.D.,  to 
the  no  small  indignation  of  Vinsauf,  who  stigmatises  the 
event  as  contrary  to  the  rules  which  usage  and  honour 
had  sanctified  from  all  antiquity,  even  amongst  bar- 
barians'. And  so  late  as  1806  the  Turks  proposed  to 
seize  as  hostages  on  the  outbreak  of  war  the  British 
minister  and  other  residents  at  Constantinople,  and 
Arbuthnot  found  it  necessary  to  withdraw  by  stealth  to 

^  The  daughter  of  OuBtavas  had  abdicated  her  throne,  and  the 
ezecation  of  Monaldeschi  was  simply  a  murder.  Hosaok,  Law  of  Nationa, 
Appendix  v. 

*  Epistles  of  A.  G.  Busbequius.  Ep.  i.  p.  5.  £p.  ii.  p.  126.  Ep.  in. 
p.  216.  »  Geoflf.  de  Yinsauf,  c.  94. 
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avoid  the  torture  and  death   which   Turkish   traditions 
rendered  imminent  \ 

Amongst    civilised    peoples,    however,    the    legatine 
character  has  always  been  respected. 

Coke  was  opposed  to  any  very  wide  extension  of  the 
privileges  of  ambassadors,  and  held  that  a  foreign  minister 
who  should  commit  any  crime  in  England  which  might 
be  termed  contra  jus  gentium,  "as  treason,  felony, 
adultery,"  would  thereby  lose  his  privilege  and  render 
himself  liable  to  punishment  like  any  private  alien*. 
The  case  And  the  case  of  Pantaleon  Sa,  the  brother  and  a  member 
tal^*n'sa  ^^  *^®  suite  of  the  Portuguese  ambassador  in  London, 
who  was  executed  by  the  order  of  Cromwell  for  the 
murder  of  an  Englishman  in  a  street  brawl,  was  quoted 
as  a  precedent  nearly  twenty  years  later  for  the  arrest  by 
the  Emperor  of  the  Prince  von  Fiirstenburg,  plenipoten- 
tiary of  the  Elector  of  Cologne'. 

But  the  authority  of  the  learned  Chief  Justice  has 

The  not  been  generally  followed*.     The  Statute  of  7  Anne, 

7  Aime      which  is  declaratory  of  the  laws  of  nations  as  understood 

cap.  18.      in  England,  asserts  the  strict  inviolability  of  any  foreign 

public  minister*. 

^  Lord  Howiok  to  the  Admiralty,  Nov.  21,  1S06.  Orders  to  Sir  J. 
Duckworth,  Jan.  13,  1807.  Bt  Hon.  Charles  Arbnthnot  to  Lord  Howick, 
Feb.  8,  1807.    Papers  relating  to  the  Expedition  to  the  Dardanelles,  1807. 

•  Co.  Inst.  c.  26,  152—157. 

3  Welwood*s  Memoirs f  p.  112. 

«  BUok.  1  Comm.  253.    B.  v.  Gaerchy,  1  Black.  545. 

"  Stat.  7  Anne,  cap.  12. 

Section  3.  "All  Writs  and  Processes  that  shall  at  any  time  here- 
after be  sued  forth  or  prosecuted,  whereby  the  Person  of  any  Ambasiador^ 
or  other  publick  minister  of  any  Foreign  Prince  or  State,  authorised  and 
received  as  such  by  her  Majesty,  her  Heirs  or  Successors,  or  the  Do- 
mestick,  or  Domestic  Servant  of  any  such  Ambassador,  or  other  publick 
Minister,  may  be  arrested  or  imprisoned,  or  his  or  their  Goods  or 
Chattels  may  be  distrained,  seized,  or  attacked,  shall  be  deemed  and 
adjudged  to  be  utterly  null  and  void,  to  all  Intents,  Constructions,  and 
Purposes  whatsoever." 

Section  5.  "Provided,  and  be  it  declared,  that  no  Merchant  or  other 
Trader  whatsoever,  within  the  Description  of  any  of  the  Statutes  against 
Bankrupts,  who  hath  or  shall  put  himself  into  the  service  of  any  such 
Ambassador  or  Publick  Minister,  shall  have  or  take  any  manner  of 
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The    inviolability    which    the    legatine  character  is  The  inyio* 
recognised  as  conferring  must,  however,  be  compatible  theSe«. 
with  the  safety  of  the  territorial  sovereign.     Should  an  tine  ch». 
ambassador  be  so  far  forgetful  of  the  courtesy  due  to  his  most 
hosts  as  to  engage  in  proceedings  which   constitute  a  J^*^  g^J^j- 
trespass  on  the  rights  of  jurisdiction,  or  a  direct  attack  of  the 
on  the  sovereignty,  of  the  local  government,  his  mission  govereigii. 
may  be  terminated,  although  his  person  must  be  so  far  as  f 

possible  respected.     An  ambassador  must  not  make  his  An  am- 
privilege  a  cloak  for  the  evasion  of  the  local  law.     He  ^^^^  j^^l 
must  not,  for  example,  permit  service  in  his  suite  to  be  f?P^®7. 
made  a  protection  for  fraudulent  native  bankrupts^  noriegetode- 
his  hotel  to  become  the  refuge  of  the  native  criminal,  f'^^f  j^^ 
He  is  allowed  by  courtesy  to  import  goods  for  his  own 
use  duty-free:  he  must  not  take  advantage  of  his  position 
to  defraud  the  revenue  of  the  territorial  sovereign  by 
engaging  under  its  cover  in  secret  trading  operations^ 
Complaints  were  numerous  in  the  early  days  of  George 
IIL  of   the    more  than    suspicious  conduct  of   Count 
Haslang,  the  Bavarian  minister  in  London,  who  had  more 
domestics  registered  than  the  ambassadors  of  the  most 
powerful  sovereigns  in  Europe*.     Generals  Lannes  and 
Beumonville,  residing  in  Portugal  and  Spain  as  repre- 
sentatives of  Napoleon,  carried  on  a  regulai-  system  of 
privileged  smuggling^ 

benefit  by  this  act;  and  that  no  Person  shaU  be  proceeded  against  as 
having  arrested  the  serrant  of  an  Ambassador  or  Pnblick  Minister,  by 
virtue  of  this  Act,  nnlesa  the  name  of  snch  servant  be  first  registered  in 
the  office  of  one  of  the  principal  Secretaries  of  State,  and  by  such 
Secretary  transmitted  to  the  Sheriffs  of  London  and  Middlesex  for  the 
Time  being,  or  their  Under-Sheriils  or  Deputies,  who  shaU,  upon  the 
receipt  thereof,  hang  up  the  same  in  some  publick  place  in  their  offices, 
whereto  all  persons  may  resort,  and  take  copies  thereof,  without  Fee  or 
Beward." 

1  Poitier  v.  Croza,  1  Black.  47.    Masters  v.  Manby,  1  Burr.  401. 

*  Attorney-General  v,  Henry  Thornton,  McCleland  600. 

*  Triquet  v.  Bath,  8  Burr.  1478,  1  Black.  471.    Darling  v,  Atkins,  8 
WiU.  83. 

''  Lord  Wliitworth  to  Lord  Hawkesbuiy,  March  7, 1808.   O.  Browning, 
England  and  Napoleon  in  1808,  p.  104. 
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The  immunity  ascribed  by  practice  to  the  legatine 
character  is  conferred  solely  and  only  that  no  friction  may 
interrupt  the  working  of  the  machinery  of  international 
intercourse.    It  behoves  the  ambassador,  therefore,  to  see 
to  it  that  his  privilege  be  exercised  only  for  the  further- 
ance of  the  end  proposed:  it  is  for  him  and  his  assistants 
An  am-      to  enjoy  the  utmost  liberty  that  international  courtesy 
^JJJU^^'^    can  confer:  it  is  for  him  and  his  assistants  like¥nise  to 
interfere    refrain    from    any  the    least    interference   between   the 
lawful       territorial    subjects    and  their   sovereign  in   the   lawftil 

^ereise  of  exercise  of  his  authority.     The  territorial  ruler  may,  if 
the  an-       _  ,     '  i      .       .     ,         /.      -  ^  •     i 

thority  of  he  SO  please,  grant  by  treaty  to  a  foreign  power  particular 

the  local    privileores  in  the  protection  of  some  particular  territorial 

sovereign,   ,  *  ,  '■ 

except       interests,  but  such  grants  stand  in  need  of  careful  watching, 
trea^        ^^^  world  now  knows  what  may  be  involved  in  the  guard- 
relations    ing  of  "Holy  Places"  and  the  protectorate  of   Greek 
^^ '  Christians,  as  in  French  fishing  rights  on  Newfoundland 
banks \     But  who  may  say  what  is  preparing  in  Cyprus 
and  Armenia  and  on  the  banks  of  the  Nile  ? 
Methods  Four  courses  of  proceeding  are  open  to  a  territorial 

wit^wT^  government  which  has  cause  to  complain  of  the  conduct 
obnoxious  of  a  foreign  resident  minister.  It  may  (a)  suspend  him 
dor  which  f^om  the  exercise  of  his  functions;  it  may  (13)  make 
are  open  application  for  his  recall;  it  may  (7)  dismiss  him;  or,  in 
offended  extreme  case  of  immediate  and  imperative  necessity, 
govern-  j^  ^^j  ^g^  arrest  and  forcibly  remove  him  from  the 
country. 

Precedents  for  the  actual  imprisonment  of  ambassadors 

or  of  their  servants  are  fortunately  few;    but  that  the 

The  Case   power  exists  in  great  crises  is  abundantly  evident.     The 

of  the        Secretary  to  Don  Balthazar  Zuniga,  the  Spanish  ambassa- 

ambassa-   dor  to   Henry   IV.,   being  detected  in  plotting  for   the 

Secretary   betrayal  of  Marseilles,  was  apprehended  and  confined  in 

a  French  prison.     Vehement  altercations  ensuing  between 

Henry  and   the   ambassador,  the   other  plotters   having 

beeu    severely  dealt  with,  the  Secretary  was  ultimately 

^  Correspondence  respecting  the  Newfoundland  Fisheries,  1884 — 1890. 
Further  Correspondence  respecting  the  Newfoundland  Fisheries,  1891. 


^- 


NORMAL  INTERNATIONAL  LAW.  227 

set  at  liberty,  but  this  on  grounds  of  policy*.     Count  The  Case 
Qyllenborg,   the   Swedish  minister  at   London,  and  the  borgf  1717 
Prince  de  Cellamare,  the  Spanish  minister  at  Paris,  being  *nd  Cella- 
in  1717  and  1718  detected  in  a  great  conspiracy  for  the  17x8.' 
restoration  of  the  Pretender  and  the  overthrow  of  the 
French  Regent,  were  arrested  and  finally  expelled". 

A  state  may  for  special  reasons  refuse  to  receive  an 
ambassador  accredited  to  it.  It  may  take  this  way  to 
decline  the  discussion  of  any  matter  negotiation  concern- 
ing which  is  the  avowed  object  of  the  proposed  mission: 
it  may  thereby  avoid  the  recognition  of  a  disputed 
sovereignty  in  the  accrediting  principal :  or  it  may  decline 
to   receive   a  particular  individual,  obnoxious    on   some  ^  "^ 

personal  ground.     But,  should  reception  be  once  accorded, 
the  privilege  of  the  legatine  character  straightway  attaches  An  am- 
to  the  agent,  and  his  inviolability  is  conterminous  with  his  ^^^lf?J*" 
mission.     He  enters  on  the  full  exercise  of  his  functions  is  oon- 

^  when  he  obtains  his  audience,  and  quits  it  when,  for  any  with^his 

'  reason,  he  takes  his  leave:  his  privilege  commences  when  mission, 

he  sets  foot  within  the  jurisdiction  of  the  sovereign  to 

:  whom  he  is  accredited,  and  it  ceases  with  his  departure 

therefrom. 

I  There  are  not  wanting  precedents  for  the  seizure  of  The  Gases 

ambassadors  whilst  on  their  way  to  or  from  friendly  goy^"' 
Courts  by  the  officers  of  third  powers.  Ransovius,  a  1687, 
Danish  ambassador  on  his  way  with  an  offer  of  me- 
diation to  the  Duke  of  Parma  in  1587  A.D.,  was  inter- 
cepted by  the  Hollanders,  Denmark  avenging  herself 
by  the  laying  of  an  embargo  on  Dutch  shipping  in  her 
ports*. 

A  plot  was  laid  in  1703  for  the  cutting  off  by  French  of  the 
agents  in  SwitzerIand~of  the  imperial  ambassador,   the  J'Tvers- 
Count  d'Aversberg,  on  his  return  from  Savoy*.     And  the  berg,  1708 
French   plenipotentiary,   Marshal  Belleisle,  was  in  1744 

»  Orotias,  Hitt,  14,  pp.   817—819.     Hittory  of  Henry  the   Great, 
pp.  318—820. 

'  Lord  Mahon,  History  of  England^  x.  chap.  viii. 
*  Grotins,  Annals  6,  p.  184. 
I  *  Diplomatic  Correspondence  of  the  Bt  Hon.  Richard  HiU,  i.  p.  38. 
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and  of       actually  arrested  at  Elbingerode,  an  outlying  possession  of 
BeUeisle     Hanover,  whilst  on  his  journey  to  Berlin*. 
1744.  The  same  principle  which  governs  the  treatment  of 

Men^of^**  ambassadors  applies  to  the  reception  of  foreign  national 
War  in      vessels  within  territorial  waters^.    Such  vessels  are  by  the 
waters.      universal  consensus  of  nations  exempt  from  the  jurisdic- 
tion of   the  local  sovereign.     So  closely  indeed  is  the 
sovereignty  of  the  state  of  origin  identified  with  the  flag 
of  the  man-of-war  that,  even  if  a  vessel  rightftilly  belong- 
ing to  a  subject  of  a  territorial  state  enter  a  port  of  that 
state  in  the  guise  of  a  foreign  national  ship,  having  after 
illegal  capture  been  equipped  and  lawfully  commissioned 
The  Case  by  the    authority  of   a    foreign    ruler,  she  is  held   to 
Schooner   be  incapable  of  att-achment  at  the  hands  of  the   local 
"  ^*'    „    executive'.     In  this  last  case  direct  action  must  give  way 
to  the  diplomatic  demand  for  redress.     The  commander 
of  a  foreign  man-of-war  must,  however,  conform  to  the 
ordinary  port  regulations  as  to  quarantine,  anchorage  and 
the  like;  and,  in  case  of  refusal,  may  be  warned  ofiP,  or, 
A  foreign   in  extreme  cases,  forcibly  expelled.     He  must  not,  more- 
war  muet  over,  allow  his  vessel  to  become  a  centre  of  political  irrita- 
z^t  abuse  ^j^^   qj.  g^  shelter  for   law-breakers.     The  captain  of   a 

courtesy     British  man-of-war,  who  receives  and   harbours  a  run- 
hosts,        away  slave  on  board  his  vessel  when  lying  within  the 
The  case    waters  of  a  state  where  slavery  is  a  lawful  institution, 
fugitive      places  himself  on  the  horns  of  a  dilemma:  on  the  one 
slave.         hand,  to  surrender  the  ftigitive  would  be  to  run  counter  to 
the  natural  feelings  of   humanity  and    the    prevailing 
current  of   English   popular  opinion,    and    possibly    to 
subject  himself  to  English  legal  penalties ;  on  the  other, 
to  refuse  to  comply  with  a  requisition  for  surrender  would 
undoubtedly  be  to  give  cause  of  just  offence  to  the  local 
ruler.     Sir  John  Jervis  refiised  to  surrender  slaves  who 
escaped  on  board  a  British  man-of-war's  boat  in  the  Bay 

*  Carlyle,  History  of  Frederick  the  Great,  iv.  p.  60. 
^  Maine,  InU  Law,  Lect  iv. 

'  The  Case  of  the  Schooner  ** Exchange,"  7  Cranch,  185.    Wheaton, 
Elements  of  Int.  Law,  ed.  A.  C.  Boyd,  pp.  126, 127. 
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of  Tunis,  on  the  ground  that  the  fugitives  were  freed  by 
the  protection  of  the  British  fiagS  and  his  action  is  that 
which  would  commend  itself  to  the  mind  of  the  ordinary 
English  sailor.  The  experiences  of  the  British  Fugitive 
Slaves  Commission,  however,  clearly  show  the  exceeding 
difficulty  of  the  position. 

In  the  case  of  political  refugees,  such,  for  example,  as  The  case 
the  remnants  of  an  unsuccessful  insurrectionary  P8^y>refa«eM*^ 
fleeing  to  the  protection  of  foreign  shipping  in  their 
native  ports,  the  argument  against  surrender  is  perhaps 
less  strong;  but  must  a  British  captain  hand  over  to  the 
tender  mercies  of  an  infuriated  mob,  or  vengeful  and  blood- 
thirsty tyrant,  a  company  of  hapless  and  helpless  fugitives 
whose  sole  offence  may  have  been  the  holding  and  propa- 
gation of  views  with  which  he  and  his  countrymen  are 
fully  in  sympathy?  "  C'est  Timagination,"  said  Napoleon, 
"  qui  domine  le  monde."    And  sentiment  is  a  power. 

Merchantmen  are  in  another  case.     A  merchant  vessel  Foreign 

on  the  high  seas  in  time  of  peace  is  naturally  subject  to  JJ^^^h- 

the  jurisdiction  of  its  flag,  except  in  the  one  case,  common  in  tem- 

alike  to  ordinary  traders  and  to  armed  vessels,  of  piracy  waters 

by  the  law  of  nations.     A  merchantman  in  territorial  ™fty  ^.^^ 
.  1111         1  1  .         .11  ,    .    dealt  with 

waters  is  commonly  held  to  be  subject  m  all  respects  to  by  local 

the   local  jurisdiction.     But  even  in  the  case  of  mere  ^^»  ^^^ 

private  vessels  it  may  be  questioned  whether  the  most 

satisfactory  practice  is  not  that  of  France.    France  dis-  the  most 

tinguishes  between  acts  having  operation  exclusively  upon  J|^^°" 

the  vessel   and  acts  affecting  the  external   world,  and  practice 

declines  to  take  cognizance  of  offences  committed   on  ^e  that  of 

board  foreign  merchantmen  in  her  waters,  unless  either  F»nce. 

some  person  not  being  a  member  of  the  ship's  company 

be  engaged  or  the  peace  of  the  port  be  disturbed*.    And 

such  a  course  of  proceeding  has  its  obvious  advantage. 

It  were  strange  if  shipmen  should  not  prefer  to  have  their 

private  disputes  adjudicated  upon  by  a  home  tribunal. 

1  Brenton*B  Life  of  St  Vincent,  n.  p.  364. 

«  The  "Newton"  and  the  "Sally,"  Boyd's  Wheaton't  ElemenU,  p.  137. 
OrtolaB,  Diplomatie  de  la  Mer,  Liy.  2,  ohap.  ziii.  pp.  808  et  aeqq.  B.  v. 
Anderson,  L.  B.  1  0.  0.  B.  166. 
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(S)  lu    certain    Eastern    communities    the    subjects    of 

residents    Western   powers  enjoy   the   privilege  described  by  the 
in  Oriental  ep£thet    of    "exterritoriality."      In    such    cases,   as,   for 
example,  in  Japan,  the  supervision  of  the  conduct  and 
dealings   of   the   privileged   individuals   belongs  to   the 
Consular  Courts.     A  Consul  is  in  the  West  a  mere  com- 
mercial agent,  and  enjoys  no  special  exemption  from  the 
The  pe-      territorial  civil  or  criminal  jurisdiction.      Consuls  in  the 
privileges   '^*'  ^*^®  enjoyed  peculiar  immunities  since   the   days 
of  the        when  the  wise  policy  of  Saracen  rulers  encouraged  the 
in  the        Settlement  of  Frankish  merchants  in  the  seaports  of  the 
East,         Levant.     These  immunities  will  no  doubt  disappear  with 
the  necessity  for  them,   with   the  advance  of   Western 
civilisation  into  societies  until  lately  non-progressive  and 
stagnant,  and  the  growth  of  confidence  on  the  part  of  the 
European  in  the  qualities  of  Oriental  justice.     But,  mean- 
while, if  Japan  and  the  other  states  interested  be  acknow- 
ledged as  included  within   the  compass  of  the   Inter- 
national circle,  we  must  be  prepared  to  recognise  another 
exception  to  the  normal  rule  of  International  Law\ 
The  mean-        But,  with  these  exceptions,  all  persons   residing  or 
T  *^  ^'to  *  1  sojourning  within  the  national  territory  are  national  sub- 
Juris-        jects;  all  property  lying  within  the  same  bounds,  whether 
^  ^^^'      movable  or  immovable  and  whether  owned  by  citizen  or  by 
alien,  is  naturally  subject  to  the  local  law.    The  ownership 
of  land  or  goods  may  be  affected  by  transactions  or  proceed- 
ings taking  place  within  a  foreign  jurisdiction,  but  this 
by  permission  of  the  territorial  sovereign.     A  foreign  con- 
tract or  a  foreign  judgment,  a  foreign  commission  of  bank- 
ruptcy or  a  foreign  will,  may  touch  property  lying  within 
territorial  limits,  but  the  assistance,  or  at  least  the  assent, 
of  the  territorial  sovereign  is  necessary  to  secure  fulfil- 
ment of  that  contract,  execution  to  that  judgment,  recogni- 
tion of  that  commission,  or  effect  to  that  will.     A  state 

1  For  modem  decislomi  upholding  the  principle  of  exterritoriality  see 
Magdalena  Steam  Navigation  Co.  v.  Martin,  2  E.  and  E.  94 ;  Taylor  r. 
Best,  14  C.  B.  487;  Parkinson  v.  Potter,  16  Q.  B.  D.  152;  Wadsworth  v. 
The  Qaeen  of  Spain,  and  De  Hater  r.  t^ie  Queen  of  Portugal,  17  Q.  B.  171; 
Duke  of  Bruns^ck  r.  King  of  Hanover,  6  Beas.  1  and  2  H.  L.  Ca.  1, 
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way  elect  to  exercise  a  concurrent  oversight  in  causes 
arising  upon  its  merchantmen  lying  within  foreign  terri- 
torial waters,  or  it  may  take  cognizance  on  his  return  to 
his  native  land  of  the  conduct  of  its  subject  during  his 
sojourn  abroad;  but  locality  is  necessary  to  found  juris- 
diction. 
/^Thus  the  English  criminal  law*  comraonlv  extends  to  Locality 
all  persons  whatsoever  (1)  on  English  soil,  (2)  on  English  g^jy  ^ 
men-of-war  in  every  station,  and  (3)  on  English  merchant-  f<>»pd 
men  on  the  high  sea".     It  extends,  also,  to  offences  com-  diction, 
^tted  by  all  persons  (4)  on  foreign  vessels  within  English 
territorial  waters,  and  to  offences  committed  by  subjects 
(5)  on  English  merchantmen  in  foreign  waters.     English 
courts  have  even  gone  the  length  of  affirming  their  juris- 
diction over  offences  committed  by  foreigners  on  English 
merchantmen  in  foreign  waters,  albeit  that  jurisdiction  be 
but  concurrent   with   that   of  the  territorial  sovereign*.  ^"^ 
And   English   legislators  have  assumed  control  over  (6) 
the  acts  of   English   Jack-tars  when   ashore   in   foreign 
ports^ 

It  matters  not  whether  the  individual  assume  his 
local  position  voluntarily  or  against  his  will.  The  alien 
enemy  who  forcibly  takes  possession  of  English  territory, 
and  remains  in  military  occupation  thereof,  is,  indeed,  not 
within  the  allegiance  and  no  subject  of  English  law;  but 
the  alien  prisoner,  who  is  brought  within  the  confines  of 
English  territory  by  the  fortune  of  war,  is  entitled  to  the 

1  Stephen,  Hist,  of  Crim,  Law^  ii.  oh.  xvi. 

»  Stat.  28  Hen.  VIU.  c.  15.  Stat.  11  and  12  WiU.  III.  c.  7.  Stat.  39 
Geo.  IIL  0.  37.  Stat.  3  and  4  Will.  IV.  o.  36.  Stat.  18  and  19  Vict.  o.  91, 
8.  21. 

*  B.  V.  Anderson,  L.  B.  1  C.  0.  B.  161. 

Mr  Jostice  Stephen  finds  it  hard  to  reconcile  with  the  later  cases  the 
discharge  in  1807  in  B.  v.  Depardo,  of  the  accnsed,  a  Spanish  prisoner  of 
war  but  a  volanteer  on  board  an  English  privateer,  he  having  killed  an 
English  member  of  the  crew  whilst  the  vessel  was  lying  in  the  Canton 
river.  The  offence,  however,  was  in  this  case  actually  committed  on 
fhore.   Stephen,  Hist,  of  Crim.  Law,  n.  p.  6.   B.  v.  Depardo,  1  Taant.  26. 

«  The  Merchant  Shipping  Act  of  1854,  Stat.  17  and  18  Vict.  c.  104, 
8.  267. 
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protection  of  English  justice  \  and  is  liable  at  the  hands 
of  English  police  for  any  criminal  offence  against  English 
law  committed  by  him  during  the  time  of  his  captivity*. 

The  English  criminal  law  has  also  been  extended  by 
statute  to  certain  particular  crimes  committed  by  British 
subjects  out  of  England:  it  extends  to  murder'  and  man- 
slaughter* committed  by  Englishmen  abroad,  to  piracy,  to 
slave-trading  and  to  certain  offences  under  the  Foreign 
Enlistment  Act*. 

In  general  all  acts  committed  within  the  territory, 
whether  by  natural-bom  subjects-'  or  by  foreigners,  are 
subject  to  the  territorial  jurisdiction.  It  belongs  to  that 
jurisdiction  at  once  to  arrest  and  try  all  persons  not 
specially  protected  by  exceptional  usage,  who  are  accused 
of  offences  against  the  local  laws.  But,  inasmuch  as  no 
official  may  arrest  outside  of  the  limits  of  his  own  state, 
the  combination  of  the  commission  of  crime  within  the 
bounds  of  one  country  with  flight  to  another  renders 
necessary  the  assistance  by  the  government  of  the  state 
The  mean-  of  refuge  of  the  government  offended  against.  States 
ing  of  Ex-  gj.g  internationally  interdependent     And  thus  arises  the 

tradition.  ,  ^  ^  ^ 

necessity  for  what  is  known  as  Extradition. 

If  a  person  commit  a  crime  within  one  jurisdiction 
and  flee  to  another,  the  power  of  the  offended  state  in  the 
way  of  direct  action  is  limited  to  the  outlawry  of  the 
fugitive,  and  the  annexation  of  any  property  belonging  to 
him  which  happens  within  the  territorial  limita  Civilisa- 
tion has  passed  beyond  the  era  of  the  substituted  retribu- 
tion of  Androlepsia  or  of  Frankpledge.  But,  over  and 
above  the  punishment  of  the  defaulter  by  hue  and  cry 
and  forfeiture,  the  offended  state  may  seek  to  recover  the 
power  of  personal  chastisement  of  the  offender  by  enlist- 

^  Sparenbnrgh  v.  Bannatyne,  1  B.  and  P.  168.  Maria  v.  Hall,  1 
Taunt.  S3  Note\  2  B.  and  P.  236.  Cf.  Case  of  the  Three  Spanish  Sailors, 
2  Bl.  1324. 

*  B.  v.  Sanvajot  cited  in  R.  v,  Depardo,  1  Taunt.  32. 

»  33  Hen.  VHI.  c.  23.    9  Geo.  IV.  c.  81.    24  and  26  Vict.  c.  100,  s.  9. 
«  43  Geo.  III.  o.  11,  B.  6. 

•  Stat.  33  and  34  Vict.  c.  90. 
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ing  the  aid  of  the  state  of  refuge  either  to  surrender,  or 
bring,  the  refugee  to  justice.  Punishment  can,  however, 
unless  all  states  be  knit  together  in  a  cosmopolitan  league 
against  crime,  be  awarded  upon  a  refugee  by  the  state  of 
refuge,  only  if  the  refugee  be  a  natural-born  or  a  natural- 
ised subject  of  that  state.  Many  states  refuse  to  extradite  Some 
their  own  subjects  (nationaux)  for  trial  in  a  foreign  land  qHj^^  ^  * 
in  respect  of  offences  committed  against  foreign  local  law.  ©jtradite 
Unless,  therefore,  the  state  so  refusing  surrender  undertake  subjects, 
the  punishment  of  such  offenders,  she  makes  herself  the 
protector  of  crime  and  condones  wrong-doing.  Certain 
states  Avill,  and  do  in  fact,  when  the  offender  returns  within 
home  limits,  exercise  jurisdiction  over  certain  offences  com- 
mitted by  their  subjects  abroad,  acting  herein  qtuttentia 
lord,  not  of  the  re8,  but  of  the  reits,  A  state  commonly 
can  and  will  take  cognizance  of  offences  committed  abroad, 
but  directly  aimed  at,  or  in  fraud  of,  the  home  law, 
should  the  culprit  be  subsequently  taken  within  the 
bounds  of  his  native  land.  An  Englishman,  for  example, 
accused  of  treasonable  practices  against  the  English 
Crown  in  foreign  lands  \  or  of  coining  in  fraud  of  the 
English  mint,  is  triable  by  an  English  court  of  law*. 

Some  states  will,  on  occasion,  visit  their  subjects  for 
offences  committed  within  their  boundaries  in  derogation 
of  the  sovereignty  of  a  foreign  government.  English  law 
penalises  the  English  libeller  of  the  foreign  friendly 
potentate  and  the  breaker  of  English  neutrality  obliga- 
tions'. But  common  sense  and  the  multipl}dng  connec-  in  sach 
tions  of  international  intercourse  seem  to  require  cither  ^^J^^' 

*  vision 

a  wider  extension  of  comity  in  the  extradition  of  criminals,  should  be 

1  Stat.  35  Hen.  YIII.  c.  2.  Story's  Case,  3  Dyer,  298  a.  and  300  b. 
Calvin's  Case,  7  Co.  23.  Stat.  43  Geo.  III.  c.  11,  s.  6.  Stat.  9  Geo.  IV. 
c.  81.    Stat.  24  and  25  Vict.  c.  100,  s.  9. 

>  Compare  the  French  law  as  laid  down  in  the  evidence  of  M.  Kestor 
Treitt  before  the  Select  Committee  on  Extradition,  1868.  Report  of  the 
Select  Committee,  pp.  67 — 77.  See  also  the  enactment  of  1866,  Loi 
Concemant  les  Crimes,  les  Dalits  et  les  Contraventions  commis  & 
r^tranger,  Appendix  to  the  Report,  p.  96. 

*  Stat.  33  and  34  Vict.  c.  90. 
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made  for    or  a  closer  supervision  over  the   conduct    of   subjects 
the  trial  •■11 

of  the        sojourning  abroad. 

fugitive  Great  Britain   will  punish  her  man-slayers  and  her 

br  a  Dative 

court.       pirates,  her  slave-dealers  and  her  assailants  of  friendl 


powers.  Why  should  the  English  burglar  who  esca] 
his  native  shore  with  the  spoils  of  a  successful 
tinental  raid  enjoy  a  bounty  on  his  skill  in  the  shape  of 
an  absolute  immunity^?  Any  action  which  would  form  a 
just  ground  for  the  surrender  by  Great  Britain  to  a  foreign 
court  of  a  foreign  refugee  might  surely  be  sufficient  to 
put  on  his  trial  before  an  English  jury  an  English  culprit 
in  like  degree. 

The  defects  which  belong  to  the  existing  law  of 
England'  as  to  extradition  were  clearly  pointed  out  by 
the  members'  of  the  Royal  Commission  appointed  in  1877 
to  inquire  into  the  working  and  effect  of  the  Law  and 
Treaties  dealing  with  the  subject*. 

Recognising  that  the  extradition  of  criminals  is  dictated 
by  a  twofold  motive,  (1)  the  common  interest  of  mankind 
in  the  repression  of  offences  which  militate  against  the 
general  well-being  of  society,  and  (2)  the  special  interest 
of  the  state  of  refuge  in  ridding  itself  of  the  presence  of  a 
person  of  criminal  propensities,  Sir  Alexander  Cockbum 
and  his  colleagues  advised : — 

(i)  That  extradition  treaties — these  being  practi- 
cally of  use  only  for  the  purpose  of  ensuring  reciprocity — 
should  be  no  longer  held  indispensable  for  the  surrender 
of  fugitive  criminals,  but  that  statutory  power  should  be 

1  Cf.  In  re  Guerin,  Q.  B.  D.  Nov.  7, 1888. 

>  Stat.  33  and  34  Vict.  c.  52.  Stat.  36  Viot.  c.  60.  For  the  state  of 
the  English  law  on  the  subject  before  1870  see  the  Beport  from  the 
Select  Committee  on  Extradition  with  the  Proceedings  of  the  Committee 
and  Minutes  of  Evidence,  July,  1868;  and  Clarke,  On  ExtraditioH^ 
Chap.  ▼. 

*  Sir  Alexander  Cockbum,  L.C.J.,  Lord  Selbome,  Lord  Blackburn, 
Mr  Russell  Gurney,  Sir  Richard  BaggaUay,  Sir  W.  B.  Brett,  Sir  John 
Rose,  Sir  J.  F.  Stephen,  Sir  W.  V.  Harcourt,  Mr  W.  T.  M«C.  Torrens 
and  the  Hon.  A.  H.  Thesiger. 

^  Royal  Commission  on  Extradition.  Report  of  the  CommissionerB. 
Presented  to  Parliament,  1878. 
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conferred  upon  proper  authorities  to  hand  over  such  fugi- 
tives on  requisition  made,  irrespective  of  the  existence  of 
any  treaty  between  this  country,  and  the  state  requiring 
rrender ; 

(ii)  That,  in  view  of  the  foundation  of  extradition 
mutual  confidence  in  the  administration  of  justice  by 
the  courts  of  the  interested  nations,  of  the  obvious  prac- 
tical convenience  attaching  to  the  trial  of  an  offender  by 
regularly  constituted  judges  of  the  law  offended,  and  the 
equally  obvious  practical  inconvenience  attending  such 
trial  elsewhere,  the  stipulation  found  in  most  existing 
treaties  providing  against  the  surrender  of  a  national 
should  be  omitted  in  future,  and,  if  possible,  removed 
firom  present  arrangements ; 

(iii)  That  the  list  of  extradition  crimes  should 
embrace  all  those  offences  which  it  is  the  common  interest 
of  all  nations  to  suppress,  to  the  exclusion  of  offences  of  a 
political  or  local  character;  but  that  the  suggestion  of 
a  political  motive  should  be  no  longer  recognised  as  a 
ground  on  which  a  magistrate  or  judge  should  refuse  a 
demand  for  the  surrender  of  a  person  accused  of  an 
offence  which  would,  in  the  absence  of  such  motive,  be 
an  ordinary  crime,  save  only  where  the  act  to  which  a 
political  character  was  sought  to  be  ascribed  should  occur 
during  a  time  of  civil  war  or  open  insurrection,  and 
saving  a  discretionary  power  to  be  reserved  to  the  govern- 
ment to  refuse,  in  view  of  peculiar  possibilities,  to  deliver 
up  a  person  accused  of  crime  committed  under  the  insti- 
gation of  a  political  motive ; 

(iv)  That,  no  distinction  being  made  of  particular 
crimes  beyond  a  general  enumeration  of  offences  against 
person  or  property,  extradition  be  granted  without  refer- 
ence to  any  considerations  of  degree  of  criminality,  and 
irrespective  of  any  divergence  between  the  facts  of  the 
case  and  the  character  of  the  offence  covered  in  English 
law  by  the  foreign  description  or  denomination  set  out  in 
the  requisition  for  surrender ; 

(v)     That  the  proviso  making  the  extradition  of  a 
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fugitive  criminal  conditional  upon  his  non-trial  for  any 
offence  other  than  that  set  out  in  the  requisition  for  sur- 
render be  modified,  so  as  to  provide  only  against  the 
punishment  of  the  culprit  in  respect  of  an  offence  of  a 
non-extraditional  character. 

The  majority  of  civilised  states  do  now  recognise  the 
Extra-       duty    of   extradition.       The  formalities  to  be  adopted 
dition  is    therein  are  fixed  in  most  instances  by  treaty,  but  many 
recognised  states  will  surrender  fugitive  criminals  irrespective  of  any 
naUonal     ®"^^  convention,  thereby  expressing  their  adhesion  to  what 
duty.         is  undoubtedly  the  worthier  doctrine,  that  the  obligation  to 
surrender  such   fugitives  does  not  rest  upon  the   strict 
terms  of  extradition  treaties,  but  upon  the  broad  principle 
of  comity  and  the  call  of  the  state  to  suppress  wrong- 
doing^     No  doubt  one  state  cannot  complain,  if  another 
decline  to  give  up  refugees  who  are  accused  of   such 
offences    against  the   local    law  of   the    offended    state 
as  may  be  styled   mala  quia  prokUnta,     But  it  does 
seem   inconsistent  with   the   principles  of  modem  civi- 
lisation  that  any   state,   however  generous   her  protec- 
tion of  the  oppressed,  should  act  as  the  defender  of 
individuals  who  have  been  guilty  of  acts  which  the  united 
consensus  of  civilised  mankind  denounces  as  altogether 
criminal. 
A  state  ^  state  may  well  impose  conditions  upon  her  surrender 

may,  how-  ^f  fugitives.     It  is  well  worthy  of  a  great  state  that  she 
pose'oon-   should,  before  delivering  up  a  refugee  to  his  pursuers, 
the  eztra^  convince  herself  that  there  is  a  sound  primd  facte  case 
dition  of    for  putting  him  upon  his  trial.     And  it  well  becomes  such 
a  state  that  she  should  guard  against  the  abuse  of  her 
assistance  on  the  part  of  the  state  demanding  extradition 
by  the  trial  of  the  refugee  for  some  offence  against  local 
law  other  than  that  for  which  the  surrender  was  required, 
and  not  being  a  crime  for  which  extradition  would  have 

^  A  splendid  example  of  such  a  recognition  of  international  obliga- 
tion was  afforded  by  the  action  of  the  U.  S.  Oovemment  in  the  case  of 
the  scoundrel  ArgueUes  in  1864,  U.  S,  Diplomatic  Correspondence^  1864, 
Part  II.  pp.  60—74. 
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been  granted.    But  it  little  becomes  a  great  state  that  she 
should  by  any  means  make  herself  the  fautor  of  the  thief 
and  the  assassin:  it  little  becomes  a  mighty  empire  to  act 
as  the  defender  of  the  murderer  and  the  robber,  either  on 
the  broad  principle  of  national  independence,  or  on  the 
narrower  technical  ground   of  the  failure  of  the  state- 
machinery  for  surrender\    It  is  curious  that  the  England  Oaght  ex- 
which  in  her  criminal  law  eschews  so  rigidly  the  considera-  t^be'J^ 
tion  of  motives,  and  affects  to  confine  herself  so  exactly  fused  in 
to  the  facts  of  intention,  should  attach  such  importance  of  all 
to   the   non-surrender  of    the   political   criminal,   whose  pol»t?<Mj  ^ 
offence   is    differentiated    from    similar  acts,   which   are 
deemed   extradition   crimes,  by  motive   and   by  motive 
alone,  or  by  motive   coupled  with  circumstances  which 
are  as  likely  to  deceive  as  to  enlighten.     On  what  foun- 
dation does  the  current  opinion  requiring  the  protection 
of  political  offenders  in  fact  rest?     Is  it  the  mere  off- 
spring of  popular  prejudice  or  does  it  cover  some  real 
danger  actually  felt?     It  is  not  easy  to  understand  by 
what  right  we  in  England  assume  that  a  foreign  govern- 
ment which  requires  of  us  the  surrender  of  a  criminal 
would  take  advantage  of  a  matter  of  definition  to  punish 
that  criminal  for  his  purely  political  opinions  or  purely 
political   acta     Where  in  view  of  these  unworthy  sus- 
picions is  the  mutual  confidence  wherein  we  place  our 
hope  of  the  World's  peace  ?    A  political  crime,  we  may 
take  it,  since  the  decision  in  the  recent  Castioni  case, 
is  a  crime   committed  in    the   course   and   in   further- 
ance  of  a  political   movement,  and   Great  Britain  will 
decline  to  deliver  up  to  justice   the  excited  politician 
who,   in  the  course   of  a  revolutionary   dmeute,   shoots 
down   a    defenceless    statesman    of   the    ruling    party'. 
About  the  intention  of  the  assassin  in  that  case  there 
could  be   little  doubt.      There  might  be  doubt  about 

^  Report  from  the  Select  Committee  on  Extradition,  pp.  16  seqq.  and 
72.  73. 

*  Ex  parte  Castioni,  Q.  B.  Div.  Nov.  12, 1890.  Judgments  of  Denman, 
Hawkins  and  Stephen,  J.J. 
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his  impelling  motive:  he  may  have  been  actuated  in 
firing  the  fatal  shot  by  the  enthusiasm  of  the  purest 
patriotism:  he  may  have  seized  the  opportunity  to  secure 
a  personal  revenge.  To  refer  the  criminality  of  an  act 
such  as  this  to  the  test  of  the  actuating  motive,  or  to 
judge  it  by  the  existing  surroundings  of  circumstance 
and  event,  would  seem  equally  to  open  a  wide  door  to 
most  perilous  abuse.  It  is  not  easy  to  comprehend  the 
logical  reasoning  which  makes  the  life  of  the  statesman 
who  has  the  fate  of  empires  in  his  hand  of  less  account 
than  that  of  some  clod  of  the  field  or  some  unfortunate 
of  the  slum.  Is  the  slaying  of  a  Seigeant  Brett  indeed 
no  murder  but  "a  bit  of  irregular  warfare"?  Shall  we 
protect  the  murderer  of  a  Lincoln  or  a  Garfield  ?  Or  is  the 
death  of  a  Burke  or  an  Alexander  II.  one  whit — say  not 
the  less  illegal  but — the  less  immoral,  because  the  coward 
hand  that  does  the  fatal  deed  is  that  of  an  Irish  Invincible 
or  a  Russian  Nihilist  ?  It  is  not  for  England  to  complain 
if  the  United  States  form  a  safe  asylum  for  the  Fenian 
dynamitard  and  the  skulking  assassin  of  the  roadside 
hedge-row.  She  has  sown  the  wind,  and  must  reap  the 
whirlwind.  It  is  pity  to  see  the  noble  enthusiasm  for 
the  shelter  of  the  persecuted  Huguenot  degraded  to  an 
irrational  prejudice  which  preserves  from  a  well-merited 
murderer  8  doom  some  of  the  vilest  wretches  who  have 
ever  poisoned  with  their  presence  the  free  air  of  God's 
created  Earth. 


»    J 


CHAPTER  VI. 


The  Science  of  International  Law. 


[B.]    Abnormal  International  Law. 

(a)     War. 

The  normal  relations  of  civilised  states  in  the  present  What  con- 
day  are  thus,  in  general,  deducible  from  the  simple  con-  outbrealT" 
ception  of  Territorial  Sovereignty.     The  normal  condition  o'  War? 
of  the  modem  International  Circle  is  a  condition  of  Peace. 
But  from  time  to  time  the  ordinary  relations  of  hitherto 
friendly  communities  become  by  stress  of  circumstances 
strained  to  the  point  of  breaking,  and  the  condition  of 
Peace  is  lost  in  the  outbreak  of  War. 

At  what  point,  then,  do  the  ordinary  relations  of  inter- 
national intercourse  cease,  and  states  enter  upon  a  new 
legal  condition  ?  What  facts,  in  brief,  mark  the  outbreak 
of  War? 

War  was  among  the  Ancients  ushered  in  by  the  issue  is  a  Deola- 
of  regular  declarations,  setting  out  the  hostile  intent  of  the  ^J^"^/ 
declarant.  Both  Greek  and  Roman  were  wont  to  declare  oeasaiy? 
war  in  solemn  form  after  demand  and  refusal  of  satis-  '^^  ^' 
faction,  the  declaration  being  publicly  conveyed  by  herald  Praotioe. 
from  the  offended  to  the  offending  8tate\  Momentary  ^^"^ 
irritation,   however,  sometimes  got  the  better  of  strict  tions  were 

1  Thuo.  I.  29.    Plut.  Themutoclet,  c.  6.    Vattel,  m.  4,  §  51. 
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uBnal  in     legal  formality.     The  Athenians  seized  the  auxiliary  fleet 
of  the  Mitylenaeans  before  declaring  war\     The  Fabii, 
sent  to  order  the  Gauls  to  refrain  from  destroying  Clusium, 
took  part  in  the  fight  between  the  opposing  Gallic  and 
Etruscan  armies,  and  thereby  offended  against  the  Roman 
Fetial  law  in  three  several  ways :  for  no  Roman  ambassador 
might  lawfully  engage  in  warlike  measures,  and  no  Roman 
might  bears  arms  without  taking  the  military  oath  or 
against  a  people  with  whom  the  Republic  had  not  de- 
clared war'.     The  Roman  war-practice  lingered  on  after 
and  Me-     the  break  up  of  the  Roman  Empire.     From  the  wreck  of 
Ww^prac-  ^^^^  Empire  there  were  preserved  two  systems  or  organi- 
tice.  sations:  the  Roman  Law,  like  the  Roman  Church,  took 

the  captor  captive.  Religion  and  Honour,  the  Chiuxjh 
and  Chivalry,  combined  to  demand  notice  to  an  enemy 
about  to  be  attacked,  and  in  some  form  or  other,  such 
notice  long  continued  to  be  given.  Sometimes  a  herald 
was  commissioned  to  bear  his  monarch's  defiance  to  the 
foeman  with  solemn  pomp  and  pageantry ;  sometimes  the 
message  was  conveyed  in  much  less  formal  fashion".  And 
when  Chivalry  had  passed  away,  the  old  models  were  still 
/  copied,  and  so  late  as  1657  a  Swedish  herald  brought  a 

declaration  of  war  to  the  Court  of  Copenhagen. 
Formal  During    the    seventeenth    and   eighteenth   centuries 

tioM  foil-  writers  uniformly  decided  in  favour  of  the  legal  necessity 
ing  into  for  some  form  of  declaration ;  but  the  practice  of  com- 
'  batants  diflered  widely  from  the  theory  of  lawyers, 
and,  whenever  to  omit  a  declaration  seemed  to  promise 
profit,  declaration  was  omitted.  Grotius  declared  that, 
although  notice  to  the  enemy  was  not  dictated  by  the 
Law  of  Nature,  it  was  called  for  by  the  Law  of  Nations*. 
His  devoted  admirer,  Gustavus  Adolphus,  however,  issued 
no  declaration   before  landing  in  Pomerania  to  play  his 

1  Thuc.  III.  3. 

3  Niebuhr,  History  of  Rome.    Trans,  by  Hare  and  Thirlwall,  ii.  532. 
'  Gommines,  pp.  115,  119.    Geoff,  de  VinBaof,  c.  18.    Guino.  iv.  p. 
429.    Froissart,  chap.  coli. — ccLn. 

*  De  Jure  Belli  ac  PaciSf  lib.  in.  cap.  3,  6. 
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glorious  part  in  the  Thirty  Years  War.  MoUoy  excuses 
this  omission  by  referring  to  the  ''contumelious  usage" 
of  the  ambassadors  of  the  Swedish  King  at  Ltibeck^;  but 
the  case  was  not  unique. 

The  English  declared  war  on  the  Dutch  in  1666, 
actual  hostilities  having  been  carried  on  for  several  months, 
and  in  1672,  after  Charles  II.  had  entered  into  his  league 
with  France  against  Holland,  an  English  squadron  was, 

^  without  any  previous  declaration,  sent  to  intercept  the 

Dutch  Smyrna  fleet*.  And  the  same  contempt  of  the 
old  ideas  of  Chivalry  marked  the  conduct  of  the  most 
polished  contemporaries  of  Charles  II.  and  Louis  XIV.* 
The   growing  disuse  of  formal   declarations  in  practice 

f*  was    powerfully  assisted    by  the   constant  outbreak  of 

dissension  and  the  waging  of  petty  wars  in  the  distant 
Eastern  and  Western  dependencies  of  the  great  European 
Powers*.  And  at  length  it  reacted  upon  writers,  some 
of  whom  began  to  lay  down   that,   although   notice   to 

^^  an  enemy  was  strictly  unnecessary,  it  was  nevertheless 

essential  to  the  rightful  commencement  of  war  that  sub- 
jects and  neutrals  should  be  apprised,  in  view  of  their 
altered  obligations,  of  the  setting  up  of  a  new  state  of 
international  relations.     By  many  publicists,  accordingly,  the  issue 
the  issue  of  Manifestoes  was  held  to  be  a  necessary  con-  festoes 

''  comitant  of  the  outbreak  of  war.     Vattel   marked  the  ^*" ""  , 

commend* 

period  of  transition  from  the   formal   declaration  to  the  ed  by  pub. 

Uoists; 

^  ^  MoUoy,  Maritime  Law,  i.  i.  §  21.    The  Swedish  InteUigeneer,  p.  47. 

3  Welwood*8  Memoirs,  p.  240.    Memoirs  of  what  past  in  Christendom, 
pp.  11  and  17. 

^  *  England  entering  upon  the  Seven  Tears  War  did  not  issue  a  formal 

declaration  against  France  until  May  11, 1756.  Boscawen  had  captured 
two  French  seventy-fours  in  the  preceding  year,  and  English  cruisers  had 
taken  250  French  merchantmen,  restitution  of  which  was  refused  at  the 
Peace ;  Ortolan,  IHpl,  de  la  Mer,  ii.  3,  c.  1.  This  conduct  was  repeated 
in  1778,  the  English,  irritated  by  the  signature  by  France  of  a  Treaty  of 
Commerce  with  the  revolted  United  States,  attacking  the  "BeUe-Poule" 

C    '  and  her  consorts  without  declaration.    Diaries  and  Correspondence  of  the 

Earl  of  Malmesbury,  i.  pp.  180 — 1. 

^  Jenkinson,  Discourse  on  the  Conduct  of  the  Oovemment  of  Qreat 
Britain,  p.  92. 
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manifesto.    In  a  defensive  war,  he  held,  declaration  was 
altogether  unnecessary,  nor  was  an  offensive  war  rendered 
improper  by  the  omission  of  a  declaration,  if  the  admission 
of  the  herald  was  revised  by  the  offending  state;  but 
manifestoes  had  become  usual  in  his  day,  these  having, 
over  and  above  notice  to  the  enemy,  the  absolute  need  for 
which  was  no  longer  recognised,  a  twofold  object,  namely, 
(1)  to  warn  subjects  and  neutrals  of  the  outbreak  of  hos- 
tilities, (2)  to  justify  the  war  in  the  opinion  of  neutral 
bat  with-   Powers\     But  just  as  the  preliminary  declaration  enjoined 
pmcti^    by    earlier  legal   authorities  was  regularly  omitted  by 
effect.        statesmen,  so  the  manifestoes  declared  necessary  by  later 
text-writers  were  in  fact  by  no  means  always  issued.    The 
statement  made  by  Black8tone^  that  war  must  be  publicly 
declared  and  proclaimed,  was  disproved  in  practice  by  the 
The  ifisae  seizure  of  th^  Danish  fleet  by  the  British  in  1807,  and 
DJd^*^  ty  numerous  other.examples.     And  indeed  it  is  not  easy 
tion  is       to  see  that  a  Declaration  of  War  fulfils  a  supereminent 
function.     As  a  warning  such  a  declaration  is  commonly 
at  once  needless  and  useless.     Even  in  Vattel's  time  it 
was  held  strictly  legal  to  delay  a  declaration  until  the 
territory  of  the  enemy  had  been  actually  invaded*.     In 
our  day  wars  are  usually  preceded  by  prolonged  negotia- 
tions, and  the  negotiators  on  both  sides  must  be  well  aware 
of  possible  eventualities  long  before  the  actual  rupture. 
A  repetition  of  the  complete  surprise  attending  the  in- 
vasion of  Silesia  by  Frederick  the  Great  could  hardly  be 
possible  with   the  alert  militarism  and  rapid  communi- 
cation of  modem  times.     "  Foi-mal  declarations  of  war," 
said  Lord  Ellenborough,  "only  make  th^  state  of  war 
"more  notorious;  but,  though  more  convenient  in  that 
"  respect,  are  not  necessary  to  constitute  such  a  state*." 
In  1866  preliminary  to  the  Italo-Austrian,  in  1870  to 

^  Yattel,  ni.  4  §§  65—68,  and  64.  '  Oomm.  i.  258. 

*  Yattel,  in.  4  §  60.  The  PnusBians  declared  war  agamst  HanoTer  at 
midnight  on  the  15th  June,  1866,  the  Army-Oorps  of  Mantenffel  having 
entered  Hanoverian  territoiy  at  five  o'clock  in  the  afternoon.  Protest  of 
the  King  of  Hanover,  Hertalet,  ni.  p.  1745. 

*  Lord  EUenborough  in  Oom  v.  Bruce,  12  East,  226. 
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the  Franco-PrussiaD,  and  in  1877  to  the  Russo-Turkish 
War,  recourse  was  had  once  more  to  ancient  practice  in 
the  issue  of  formal  declarations  But  there  seems  no 
reason  to  depart  from  the  opinion  pronounced  by  Sir  Wil- 
liam Scott  and  by  many  succeeding  judges ^  War  may  And  legally 
legally  exist  without  a  declaration  on  either  side.  **  No 
"one  can  claim,  as  a  right,  that  a  public  declaration  of^ 
"war  shall  be  promulgated,  unless  it  be  the  nation  by 
"whose  government  it  is  made,  and  then  it  serves  only 
"as  a  notice  to  their  own  citizens  and  subjects.  The 
"  declaration  by  manifestoes,  heralds  or  nuncios,  does  not 
"  constitute  war,  and  the  omission  of  the  declaration  can 
''  in  no  way  impair  its  justness  or  efficacy,  especially  in  a 
"  case  of  defensive  war"."  The  question  of  the  point  of 
time  at  which  a  state  of  peace  gives  way  to  a  condition 
of  war  is  a  question  of  fact.  War  begins  with  the  first 
act  of  open  hostility. 

What  is  the  legal  effect  of  an  outbreak  of  War  ?    The 
answer  is  now-a-days  fairly  clear.    An  outbreak  of  War  An  Out- 
between  two  states  operates  in  the  first  place  to  dis-w^in^. 
tinguish  between  Belligerents  and  Neutrals:  it  operates  dQ<^>  ^^ 
(1)  to  introduce,  as  between  the  belligerents,  a  regime  of  Abnor- 
of  open   force   limited  by  certain   well-recognised  rules  °"^.  ^*J'' 
which  may  be  styled  the  Laws  of  War,  (2)  to  establish,  Law:  it 
as  between  the   belligerents  and  third  parties,"*  certain  J^|j^ 
relations  which  are  set  out  in  the  term  Neutrality:  it 
operates  as  between  the  contestants  to  discriminate  be- 
tween  Combatants  and  Non-Combatants  and  to  clothe  the  Laws 
each  with  appropriate  rights  and  obligations,  as  between  ®'    ^'» 
the  contestants  and  third  powers  to  leave  unaffected  the 
relations  of  Peace,  except  in  so  far  as  the  necessities  of 
warfiure  impose  upon  neutrals  the  duty  of  abstention  from  and  the 
interference  in  the  course  of  the  struggle,  and  endow  the  ^Jj^f 
belligerent  with  authority  to  prevent  by  certain  recognised  Uty. 
and  appropriate  measures  any  such  interference  on  the 

^  See  the  '^Nayade'*  and  the  "Eliza  Ann.*' 

*  Betts,  J.  in  the  "Hiawatha"  in  the  District  Court  of  New  Tork. 
Blatohford,  Prize  Gasee,  1. 
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part  of  a  neutral.   The  Laws  of  War  set  out  certain  limita- 
tions imposed  by  advancing  civilisation  upon  the  measure 
of  force  exercisable  by  avowed  enemies ;  the  condition  of 
Neutrality  is  a  specially  modified  peace-footing. 
Unre-  In  the  days  of  old  the  outbreak  of  war  between  two 

chainMter  States  placed  every  subject  of  the  one  State  on  a  footing 
of  Ancient  of  enmity  with  every  subject  of  the  other,  and  there  was 
small  regard  to  the  measure  of  force  exercised.  Men, 
women  and  children,  old  and  young,  were  alike  compre- 
hended in  the  struggle,  and  might  be  alike  affected  in 
person  and  property.  The  terse  and  miserable  statement 
issues  again  and  again  from  the  mouths  of  the  old  chroni- 
clers,  "The  men  they  put  to  the  sword,  the  women  and 
"  children  they  led  away  captive  and  enslaved."  It  was 
only  in  Xenophon's  ideal  state  that  the  peaceful  cultivator 
was  exempted  from  the  operation  of  war\ 

In  very  early  times  old  men,  women  and  children  were 

spared  from   death,  although  reduced  to  slavery.     And 

sometimes  the  active  warrior  was  admitted  to  the  same 

bitter  alternative.     But  even  the  lawyers  of  the  Golden 

Age,  and  of  the  days  of  Justinian,  recognised  in  slavery  a 

mitigation  of  strict  war-right,  a  teniperamentum  juris  belli, 

opposed  perhaps  to  the  great  Law  of  Nature,  but  still  in 

accord  with  common  practice,  with  the  Jus  Gentium*. 

Influence         The  Church  and  Chivalry  did  much  in  the  Middle 

Church      Ages  to  diminish  the  frequency,  and  something  to  limit 

and  Chi-    fj^e  horrors  of  war.     But  it  was  a  Churchman  who,  when 

vftlrv  QUI** 

ing  the  B^ziers  fell  and  they  hesitated  to  immolate  the  orthodox 
Ages^the  ^^^^  ^^^  heretical,  cried  "  Slay  them  all !  The  Lord  will 
mitigation  "  know  his  own."  And  thirty  thousand  men,  women  and 
horrors  of  childi'en,  the  survivors  of  the  siege,  were  put  to  the  sword', 
war.  It  was  the  Star  of  Chivalry,  the  Black  Prince,  who  mas- 

sacred in  cold  blood  the  three  thousand  inhabitants  of  the 
conquered  Limoges\  Froissart  treated  the  slaughter  of  the 

^  Cyrop.  Lib.  v.  o.  4.    Grotius,  De  Jure  Belli  ae  Paeit^  Lib.  iii.  c.  rv.  9. 

*  IruU  1.  8.  2  and  13. 

'  SiRmondi,  Hiatoire  des  FrangaU,  Tom.  6,  eh.  iv. 

*  Froissart,  Chron,  chap.  ccxo. 
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loyal  garrison  of  a  stormed  citadel  as  a  matter  of  ordinary 
occurrence :  it  was  indeed  a  pity  when  some  gallant  squire 
had  the  ill  luck  to  be  included  among  the  slain  ^,  but  the 
denial  of  quarter,  and  right  hearty  curses  to  boot,  were 
reserved  for  the  German  or  the  Spaniard  who  fettered  his 
knightly  prisoner  in  order  to  extract  a  higher  ransom". 

Machiavelli  held  that  the  prince  who  neglected  to  de- 
molish a  conquered  free  town  was  guilty  of  grievous  error 
and  might  anticipate  his  own  speedy  ruin'.     But  Machia-  Mild  Cha- 
vellis  fellow-countrymen  had  to  go  to  the  Transalpines  for  Saiiwi^ 
lessons  in  severity.     The  mercenary  generals  of  mediaeval  Mediaeval 
Italy,  the  Hawkwoods,  the  Landos,  the  Barbianos  and  the 
Sforzas   avoided  bloody  battles;    they  killed  no  one  in 
fight,  contenting  themselves  with  making  prisoners,  and 
dismissed  one  another  on  capture  without  hurt  or  ransom  \ 
Their  forces  charged  squadron  against  squadron,  as  in  the 
lists  of  the  tournament,  so  that  a  battle  very  commonly 
lasted  a  whole  day  without  any  great  slaughter  or  decisive 
result*.    "The  villainous  practice"  of  poisoning,  which  was 
almost  unknown  to   the   nations  beyond  the  Alps,  was 
common  in  many  paits  of  Italy*;  but  the  Italians  of  1494 
A.D.  were  astounded  at  the  manner  of  fighting  adopted 
by  the  invading  French.     Long  accustomed  to  see  wars  TheTrans- 
carried   on   with  a  pomp  and  magnificence,  which  g^ve  jJ^J^'^^' 
their  armies  rather  the  appearance  of  show  and  ceremony  stricter 
than  any  suggestion   of  danger  and   blood,   they   were  f^i^^] 
filled  with  amazement  and  terror  at  a  war-practice  which 
sacked  the  stormed  city  and  put  to  the  sword  its  de- 
fenders^     The  Battle  of  the  Taro  (Fomova)  1495  A.D.  was 
long  remembered  as  being  the  first  fought  after  many 
years  in  Italy  which  was  attended  with  slaughter  and 
bloodshed'.     The  use  of  mines  in  sieges  was,  according 
to   Guicciardini,   not   known   in   Italy   until  1487  A.D.', 

1  Froissart,  Chron,  chap,  ccliz.  '  Ibid,  chapp.  ccxcii,  cocni. 

'  Machiavelli,  The  Prince,  chap.  v.  p.  204. 

*  Ibid.  chap.  zii.    Hallam,  M.  A,  ii.  p.  332  seqq. 

s  Goioc.  I.  p.  889.  '  Guicc.  i.  pp.  168  and  278. 

7  Ibid.  I.  pp.  167, 176;  n.  328;  iv.  257. 

8  Ibid.  I.  339—849.  *  Ibid.  in.  p.  206. 
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though  mining  had  been  regularly  practised  in  the  French 

wars  of  Edward  III.  more  than  a  century  earlier  ^    The 

Italians  of  the  age  of  Caesar  Borgia  were,  however,  apt 

Cruelty  of  pupils  in   wickedness  and   cruelty.      And   Grotius  was 

War  in  the  obliged  to  admit  in  his  day  the  accordance  with  the  strict 

time  of  °  ^ 

Grotias.  exercise  of  the  rights  of  war  of  the  slaughter  of  women 
and  children,  although  he  would  fain  impress  upon  sove- 
reigns the  blessedness  of  the  merciful*. 
Miohaelde  A  special  savagery  and  relentlessness  always  distin- 
01?^°  guished  the  combatants  in  Civil  Wars  and  Wars  of  Re- 
Frenoh  ligion:  where  fiematicism  reinforced  political  resentment 
Beligion.  there  was  no  limit  to  the  barbarity  of  the  rough  soldiery. 
Castelnau  draws  a  tragic  picture  of  the  scenes  enacted 
during  the  struggle  with  the  Huguenota  Nothing  was 
sacred  from  the  hands  of  the  plunderer,  not  even  the 
sepulchres  of  the  dead'.  The  Huguenot  leader  Piles 
wasted  Perigord  with  fire  and  sword,  in  revenge,  as  he 
said,  for  the  death  of  certain  of  his  co-religionists,  who 
had  fallen  in  open  battle*.  When  Rouen  fell  before  the 
forces  of  the  Crown,  the  captured  city  was,  in  defiance  of 
the  plighted  word  of  the  king  and  the  strenuous  exertions 
of  Guise,  submitted  during  eight  days  to  a  wild  and 
indiscriminate  sack,  the  very  courtiers  sharing  in  the 
pillage,  and  a  price  being  set  on  the  heads  of  the  hapless 
inhabitants^.  Catholics  and  Huguenots  alike  looted  the 
towns  and  villages  of  Normandy,  and  drove  the  wretched 
natives  to  live  like  wild  beasts  in  caves  and  savage  fast- 
nesses'*. The  Baron  of  Adrets  took  Momas  under  capitu- 
lation, but  nevertheless  ordered  the  garrison  of  the  castle 
to  be  thrown  from  the  walls;  when  some  miserable  wretches 
seized  in  their  agony  upon  the  bars  of  the  windows  from 
which  they  were  hurled,  their  hands  were  lopped  off  by 
their  merciless  tormentors.     Fifty  persons  met  the  same 


1  Froissart,  Chron,  cglzzxvui,  coze. 

^  De  c/ure  Belli  ac  Pocu,  Lib.  ni.  o.  iii.  9,  and  c.  zi.  9. 

'  Castelnao,  Memoirs^  p.  248. 

*  Ibid.  p.  870.  6  Ibid.  pp.  175—177. 

•  IbiJ.  pp.  216,  217. 
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fate  at  Montbri8on\      And  CSond^  himself  was  shot  at 
Jamac  after  giving  up  his  sword  as  a  prisoner  of  war^ 

The  story  of  the  Thirty  Years  War  will  live  for  ever 
as  a  tale  of  horror. 

Twelve  hours  after  the  fall  of  Magdeburg  20,000  men,  Perodtyof 
women  and  children  lay  charred  and  blackened  corpses  batants  in 
amidst  the  ashes  of  the  hapless  city.     The  Walloons  gave  ^*  Thirty 
little  quarter  and   their  Croatian  allies  none.     A  few  War. 
hundred  women  and  children  of  all  Magdeburg  were  pre- 
served in  a  single  church  to  receive  their  lives  from  Tilly". 

But  Magdeburg  was  not  alone  in  the  fierceness  of  her 
visitation.  During  the  siege  of  Leipsic  Tilly's  soldiery 
exercised  the  wildest  licentiousness  and  cruelty  in  the 
surrounding  towns:  men  and  women  were  stripped, 
scourged,  cropped,  yoked,  and  submitted  to  such  freaks 
of  unrestrained  barbarity  as  sicken  the  heart  by  their 
bare  recitaM.  The  Imperialists  under  Colonel  Ootze 
wreaked  a  frightful  revenge  for  the  reception  of  a  party 
of  Swedish  horse  in  some  Pomeranian  villages ;  men  were 
tortured,  women  outraged,  the  very  childi*en  smothered 
with  burning  straw  in  their  refuges  in  the  cellars,  until  at 
last  the  smoke  of  universal  conflagration  in  mercy  covered 
the  scene  ^ 

It  was  to  a  strange  tale  of  Imperialist  doings  that 
the  Princes  of  Germany  listened  at  the  Diet  of  Leipsic 
(Feb.  4, — ^Apr.  3,  1631);  Electors  had  been  threatened 
with  the  bastinado,  their  people  tortured,  cattle  driven 
off,  houses  fired,  commerce  destroyed;  the  soldiery  ob- 
served neither  military  discipline  nor  moral  honesty, 
neither  keeping  the  law  nor  fearing  Qod ;  even  the  very 
high  altars  had  not  sufficed  to  save  the  honour  of  helpless 
fugitive  women*. 

But  neither  Tilly  nor  the  Imperialists  enjoyed  a 
monopoly  of  cruelty.     Qustavus  himself  was  mild  and 

1  Gasteliiaa,  Memoirs,  pp.  184 — 186.     In  each  instanoe   omeliies 
practised  apon  Hngnenots  were  urged  to  exonse  these  aots  of  cmelty. 
a  Ibid.  p.  877.    HUtory  of  Henry  the  Great,  p.  21. 

*  The  Swedish  IntelUgencer,  pp.  112—115. 

*  Ibid.  p.  120.  »  Ibid.  p.  69.  •  Ibid.  p.  26. 
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humane,  but,  after  his  fall  at  Liitzen,  the  Swedish  com- 
manders soon  came  little  behind  their  opponents  in  the 
ingenuity  of  unchecked  devilry'. 
The  teach-        The  history  of  subsequent  practice  is,  however,  the 
g^j^^^      history  of  improvement.     Gradually  but  surely  certain 
begins  to   persons  were   admitted  under  the  name  of  Non-Com- 
•  batants  to  exemption  from  the  operation  of  acts  of  war, 
and  limits  were  imposed  upon  the  exercise  of  force  even  as 
between  Combatant  and  Combatant. 

The  Duke  of   Luxemburg  attacking  Swammerdam, 
although  meeting  with  little  resistance,  slaughtered  indis- 
criminately men,  women  and  children'.     And  Hill,  the 
able  ambassador  of  Queen  Anne  at  the  Court  of  Savoy, 
writes  of  the  cutting  off  of  the  hands  of  prisoners  in  a 
&shion  eminently  suggestive  of  a  practice  not  unknown'. 
But  the  work  of  Grotius  was  not  wholly  thrown  away :  its 
influence  is  revealed  not  merely  in  every  page  of  the  just 
Milder       and    freedom-loving    Vattel,   but   in   the  humane  war- 
tioe  of  ^^^    practice  of  Marlborough  and  Venddme.     And  a  storm  of 
Marl-        universal   execration   hailed  the  proclamation  issued  by 
and^hw      Louis  XIV.   in   1672,  whereby  he   denounced   fire   and 
oontem-     pillage  and  the  denial  of  quarter  to  the  inhabitants  of 
any  Dutch  town  which  should  venture  to  resist  his  in- 
vading anns^ 

Vattel  declares  it  unlawful  to  put  to  death  an  enemy 
who  lays  down  his  arms,  save  only  such  an  one  as  shall  have 
been  guilty  of  a  crime  against  the  conqueror ;  he  repu- 
diates altogether  the  ancient  doctrine  which  declared  that 
a  combatant  by  obstinate  defence  of  an  untenable  position 
forfeited  all  claim  to  quarter  ^    It  had  even  become  the 

1  The  Swedish  Intelligencer,  p.  100. 

•  Welwood,  Memoirs,  pp.  249,  260. 

>  Bt  Hon.  Richard  Hill  to  Sir  George  Booke,  ^  Aug.  Same  to 
Mr  Secretary  Hedges,  \%  Aug.  Same  to  Marlborough,  26  Aag.  1704. 
Diplomatic  Correspondence  of  the  Rt  Hon.  Richard  Hill,  i.  pp.  406, 
412,  414. 

*  Welwood,  Memoirs,  pp.  248  and  403.  Dnmont,  Mimoires  pour  servir 
h  VHistoire  de  la  Paix  de  Ryswick,  Tom.  ni.  pp.  66,  67. 

"  Vattel,  m.  8,  §§  143  and  149.  The  Roman  rule  legalised  the  refusal 
of  terms  to  a  garrison  after  the  battering-ram  touched  the  wall. 
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common  practice  in  Vattels  day  to  wink  at  the  escape  of 
deserters  in  the  covered  waggons  of  an  evacuating  garrison\ 

Charity  advanced  apace.      From  time  to  time  the  Growth  of 
world  shuddered  at  some  tale  of  savage  ferocity,  the  tale  j*^^^°  ^ 
of  a  Jaffa  with  its  garrison  of  four  thousand  slain  like  the  *"n««- 
cattle  of  the  shamble,  or  of  Alexandrian  streets  red  with  the 
blood  of  indiscriminate  massacre*.     But  the  world  shud- 
dered because  the  story  was  the  story  of  unwonted  bar- 
barity, and  the  incidents  recorded  breathed  the  spirit  of 
an  earlier  condition  of  Society.     Men  learned  at  last  to 
appreciate  the  teaching  that  necessity  supplies  the  sole 
justification  of  war,  and  sets  bound  and  measure  to  the 
force  to  be  applied. 

The  greatest  of  the  triumphs  of  International  Law 
has  consisted  in  the  creation  of  Non-Combatant  Classes, 
and  the  limitation  of  strict  war-right  in  respect  at  once 
of  persons  and  of  property.  Such  exemption  is,  however, 
exactly  conterminous  with  the  maintenance  of  strict 
neutrality.     Rights  and  Duties  go  hand  in  hand'. 

War  is  a  contest  of  States  and  as  such  is  a  means  to  War  ia  a 
an  end.     The  design  of  each  belligerent  to  compel  the  sutesand 
adoption  by  his  opponent  of  a  particular  course  of  conduct.  »  means  to 
Each,  therefore,  may  and   must  adopt    such    measures  end. 
as  will  suffice  to  bring  about  that  end  by  overcoming  the 
forcible  resistance  of  his  enemy.    Ascertaining  in  the  first 
place  the  sources  of  the  power  of  his  opponent,  and  so  dis- 
tinguishing between  friend  and  foe,  he  must  assail  those 
sources  by  all  necessary  and  lawful  means  at  his  disposal: 
he  must  call  into  exercise,  that  is,  all  such  agents  and  opera- 
tions of  force,  and  such  only,  as  are  required  by  the  exi- 
gencies of  the  situation  and  permitted  by  the  Laws  of  War. 

Whom,  then,  do  the  operations  of  War  rightly  and  Who  are 
primarily  affect  ?  Who,  in  fact,  are  to  be  styled  "  Ene-  ^^''^^^ 
mies,"  and  who  distinguished  as  "  Neutrals  "  ? 

Primd  facie  all  natural-bom  and  naturalised  subjects 
of  the  one  belligerent  would  seem  to  be  the  natural  and 

1  Vattel,  m.  8,  §  144.  >  Massey,  iv.  pp.  226,  227. 

»  Vattel,  in.  8,  §§  14&-147. 
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legal  enemies  of  all  natural-bom  and  naturalised  subjects 
Citizen-  of  the  opposing  belligerent.  Citizenship  is,  however,  not 
as^^ient  ^y  ^^7  ^^^^^  &  certain  or  sufficient  test  of  Enemy  Cha-y 
^*  o'       racter\ 

Character.  ^^  effective  combatant-force  of  a  belligerent  State  is 
not  derived  solely  and  only  from  the  arms  and  resources 
of  her  natural-bom  or  naturalised  citizens,  though  to  these 
she  must  primarily  look  for  support,  but  from  the  strength 
and  the  wealth  of  those  who  actually  lend  their  assistance 
to  the  operations  of  the  contest.  Territory  and  Jurisdic- 
tion are  in  time  of  war  as  in  time  of  peace  co-extensive  ; 
but  while,  on  the  one  hand,  the  natural-bom  citizen  of  a 
belligerent  Power  is  sheltered  by  a  residence  within  neu- 
tral dominions  from  a  direct  personal  share  in  the  course 
of  the  struggle,  it  would,  on  the  other,  be  inequitable  to 
regard  as  a  source  of  strength  to  that  belligerent,  and  to 
treat  instantly  with  the  rigour  displayed  towards  the 
subject  of  an  enemy,  the  natural-bom  citizen  of  a  neutral 
Power  who  chances  at  the  outbreak  of  war  to  be  sojourning 
on  enemy  soil. 
A  natural-  A  natural-bom  or  naturalised  subject  of  a  belligerent 
jeot  may  ^^Y  ^^^  ^^^y  ^^^^  ^^  effective  support  to  the  combatant 
^"db*  force  of  his  State,  but  even  place  himself  in  active  oppo- 
racterof  sition  to  it;  while,  on  the  contrary,  the  alien  sojourner, 
OTofa™^  who  would  seem  naturally  entitled  on  the  outbreak  of 
neutral,  war  to  withdraw  himself  and  his  from  the  sphere  of  hos- 
tilities, may  elect  to  cast  in  his  lot  with  the  land  of  his 
sojourn,  and  afford  a  real  assistance  to  the  force  of  his 
adopted  country.  Patriotism  would  on  the  outbreak  of  war 
call  home  for  the  defence  of  the  Fatherland  the  citizen  of 
a  belligerent  State  who  is  sojourning  abroad ;  but,  should 
such  an  one  prefer  rather  to  link  his  fortunes  with  the  profits 
of  his  foreign  trading,  he  is  commonly  entitled  freely  so 
to  do,  albeit  his  unpatriotic  conduct  may  in  certain  cases 
be  visited  with  punishment  by  his  native  sovereign. 

^  Caseres  v.  Bell,  8  D.  and  E.  166.  Wells  v.  Williams,  I  Ld.  Baym. 
282.  Kent's  Intematiofial  Law,  ed.  J.  T.  Abdy,  chap.  ▼.  Hall,  Inf. 
Law,  Part  izi.  chap.  vi. 
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A  naflural-born  subject  of  a  neutral  power,  on  the  other  while  a 
hand,  may  find  himself  and  his  estate  involved  in  the^^^g^J^. 
operations  of  a  war  by  virtue  of  an  assumed  belligerent  J®ot  of  a 

F  neutral  or 

character.  of  an  ene- 

We  may  in  fact  lay  down,  as  the  grand  principle  govern-  niym*yM- 
ing  the  conduct  of  States  in  the  altered  relations  arising  oharaoter 
out  of  the  outbreak  of  war,  the  rule  that : —  j«>t 


\  Damicil,  not   Citizenship^  is  the  primary  test  of  subject-  The  Great 
character  under  the  conditions  of  Abnormal  Inter-  Abnonnal 


\ 


naJbiomd  Law,  but  tive  final  touchstone  distinguishing  Ipterna- 
belligerent  from  neutral  is  willing  subjection  to  bel-  Law. 
ligerent  or  to  neutral  controV. 


Domicil  is  the  legal  conception  of  residence  or  settle-  What  is 
ment,  or,  to  employ  the  language  of  Lord  Loughborough, 
the  place  where  the  person  would  be,  no  particular  occa- 
sion taking  him  elsewhere*. 

In  eo  loco  singulos  habere  domicilium  non  anJbigitur, 
ubi  quis  larem  ac  fortunarum  suarum  summam  constituit, 
unde  rursus  non  sit  discessurus  si  mkil  avocet,  unde  cum 
profectus  est  peregrinari  videtur,  quo  si  rediit  peregrinari 
jam  destitit*. 

Domicil  in  relation  to  belligerent  rights  is  ascribed  by 
reference  to  actual  local  position  coupled  with  a  freely 
formed  intention  of  more  or  less  permanent  stay. 

Sir  William  Scott,  laying  down  in  1800  A.D.  in  the  The  test 
case  of  the  "  Harmony"*  the  leading  principles  governing  ?  the"a»i. 
the  acquisition  of  a  foreign  domicil,  pointed  to  the  animus  »»«•• 
m^mendi  as  to  the  main  test  of  character,  and  held  that, 
intention  being  commonly  a  matter  of  presumption  from 

1  rj^iiQ  "YenuB,"  8  Oranch,  253;  Wheaton,  EUmenU  of  Int,  Law, 
§§  327—332.  The  "Harmony,"  2  C.  Rob.  322.  The  "Indian  Chief," 
3  0.  Bob.  20.  The  "Herman,"  4  G.  Bob.  228.  Kent's  International 
Law,  chap.  y.    Wheaton,  EUmentt  of  Int.  Law,  Part  ly.  chap.  i. 

>  Longhborongh,  Lord  Chancellor,  in  Bempde  v.  Johnstone,  3  Yes. 
Ir.  202. 

»  Code  10.  39,  7. 

^  The  "Harmony,"  2  0.  Bob.  322. 
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attendant  circumstances,  duration  of  residence  or  time 
must  in  most  cases  be  the  grand  ingredient  in  the  consti- 
tution of  domiciP. 
Time  is  **  This  matter  is,"  said  he,  "  to  be  taken  in  a  compound 

ingredient  "  ^a^o  of  time  and  the  occupation,  with  a  great  prepon- 
in  raising  "  derance  on  the  article  of  time :  be  the  occupation  what 

apreBtunp*     ,  ,  ,  . 

Uon  of      "  it  may,  it  cannot  happen,  but  with  few  exceptions,  that 

to^tl^    "mere  length  of  time  shall  not  constitute  a  domicile" 

ment,  "  Suppose  a  man  comes  into  a  belligerent  country  at 

"  or  before  the  beginning  of  a  war ;  it  is  certainly  reason- 

"  able  not  to  bind  him  too  soon  to  an  acquired  character, 

''and  to  allow  him  a  fair  time  to  disengage  himself;  but 

"  if  he  continues  to  reside  during  a  good  part  of  the  war, 

"  contributing,  by  payment  of  taxes,  and  other  means,  to  the 

"  strength  of  that  country,  I  am  of  opinion,  that  he  could 

"  not  plead  his  special  purpose  with  any  eflPect  against  the 

"rights  of  hostility.     If  he   could,   there  would  be   no 

"  sufficient  guard  against  the  fraud  and  abuse  of  masked, 

"  pretended,  original,  and  sole  purposes  of  a  long  continued 

"  residence.     There  is  a  time  which  will  stop  such  a  plea  ; 

"  no  rule  can  fix  the  time  d  priori,  but  such  a  time  there 

"  must  be*." 

but  is  not         An  actual  residence  for  the  briefest  period  will  con- 

oomSu-      stitute    domicil   where   the  animtis  manendi   is  clearly 

sive.  established*,  whilst  a  stay  of  many  years  duration  will  not 

found  a  domicil  where  there  is  a  continuing  intention  of 

speedy  return.     Domicil  is  gained  by  residence,  and  it  is 

lost  in  the  same  way.     "  The  character  that  is  gained  by 

"  residence   ceases  by   residence :    it   is  an  adventitious 

**  character  which  no  longer  adheres  to  (its  possessor)  from 

"  the  moment  that  he  puts  himself  in  motion,  bond  fide, 

"  to  quit  the  country,  sine  animo  revertendi'^J* 

Domicil,  By  whatsoever  facts,  however,  domicil  is  made  out,  from 

zensMp  iB  *^®  relations  so  set  up  will  be  ascertained  the  legal  posi- 

1  Ibid.  2  G.  Bob.  324. 

s  Sir  William  Scott  in  the  "Harmony/'  2  G.  Bob.  324. 

s  Ibid.  325. 

*  The  "Diana,"  6  C.  Bob.  60. 

B  Sir  William  Scott  in  the  "Indian  Chief,"  3  0.  Bob.  20. 
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tion  of  the  individual  in  respect  of  belligerent  operations,  the  main 
Citizens  of  a  belligerent  state  domiciled  in  neutral  ter-  j^^t  oha" 
ritory  are,  in  so  far  as  their  trade  and  interests  are  con-  i^ter  in 

V16W  Ol 

nected  with   that  territory,  regarded  as  neutrals^;  and  belligerent 
citizens  of  the  one  belligerent  domiciled,  and  remaining,  ^P^^atioM. 
within  the  dominions  of  the  other  reverse  their  national 
character  in  respect  of  their  property  rights'. 

A  belligerent  subject  cannot,  however,  claim  the  legal  A  neutral 
benefit  of  a  neutral  domicil  acquired  flagrante  hello*;  and  ^?not 
a  citizen  of  a  belligerent  Power  domiciled  in  an  enemy  howew, 
state  will,  if  found  in  arms  against  his  native  sovereign,  ^]^^]. 
be  liable  to  suffer  the  punishment  of  the  traitor.  ^^^k'*^* 

On  the  other  hand,  citizens  of  neutral  Powers  found  in  flagrante 
the  military,  naval  or  civil  service  of  a  belligerent  assume  ^'^• 
the  national  character  of  the  state  assisted ;  and  all  per- 
sons domiciled  in  a  belligerent's  country,  or  in  places  in 
his  military  occupation,  are  treated  as  bearing,  in  respect 
of  their  property  rights  connected  therewith,  the  national 
character  of  the  place  of  residence*.  Citizens  of  foreign 
Powers  having  houses  of  trade  in  a  belligerent's  dominions 
hold  their  goods,  quo  ad  these  houses,  subject  to  capture 
under  the  war-rights  of  the  opposing  belligerents*,  al- 
though the  property  of  a  belligerent  citizen  having  a 
house  of  trade  in  a  neutral  country  is  liable  to  similar 
confiscation^ 

"A  man  may  have  mercantile  concerns  in  two  countries,  Divided 
"  and  if  he  acts  as  a  merchant  of  both,  he  must  be  liable  ml^'^con. 

1  Marryat  v.  Wilson,  1  B.  and  P.  480.  Bell  v,  Reid,  1  M.  and  8. 
726.    The  <*DanoaB,"  4  G.  Rob.  255  note. 

«  M<Connell  v.  Hector,  3  B.  and  P.  118.  The  "  Celto,"  3  C.  Rob.  8S. 
The  *' Jonge  Elassina,"  5  G.  Rob.  297.  0*Mealey  v.  Wilson,  1  Gamp.  482. 
Gf.  Martens,  Recueil  des  Traitit  de  Paix,  y.  p.  24. 

3  The  **Dos  HermanoB,"  2  Wheat.  76,  cited  in  Kent's  Int.  Law,  ed. 
Abdy,  p.  218. 

*  The  "  Indian  Ghief,"  8  G.  Rob.  22.  The  "  Celto,"  8  G.  Rob.  68.  The 
"  Anna  Gatharina,"  4  G.  Rob.  112.    Tabbs  v.  Bendelaok,  8  B.  and  P.  207  n. 

»  The  "Vigilantia,"  1  G.  Rob.  1.  The  "Portland,"  8  C.  Rob.  41. 
The  <* Harmony,"  2  G.  Rob.  822.  The  « Jonge  Elassma,"  6  G.  Rob.  297. 
The  "Anna  Catharina,"  4  G.  Rob.  110. 

«  Wheaton,  ElemenU  of  Int.  Law,  §  885. 
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fer  a  don-  "  to  be  considered  as  a  subject  of  both,  with  regard  to  the 
al  charac-  "  transactions  originating  respectively  in  those  countries*." 
*^'  Enemy  Property  comprises  all    property   belonging 

tionaldia-  ^^  citizens  of  an  enemy  state,  except  property  of  such 
raeterof     citizens  domiciled  in  neutral  territory  to  the  extent  of 

property  18  ,  .  ,  .... 

common-  its  connection  with  that  domicil ;  it  comprises  the  produce 
redto tiie  ^^  ^^^  estates  owned  by  neutrals  in  enemy  territory,  or 
character  in  places  in  the  military  occupation  of  the  enemy,  and  all 
owner,  but  property  owned  by  neutrals  which  is  incorporated  into 
local  poBi-  enemy  commerce  or  subjected  to  enemy  control, 
bedecimye  In  the  case  of  the  "Phoenix,"  in  condemning  during 
t^^fST  ^^^  between  England  and  Holland  cargo,  the  produce  of 
considera-  estates  owned  by  neutrals  in  Surinam,  a  Dutch  colony, 
o^^er-       Sir  William  Scott  said  : 

ship.  "  Certainly  nothing  can  be  more  decided  and  fixed  as 

tionalcha-  "  ^^^  principle  of  this  Court  and  the  Supreme  Court  upon 

racter  of    "  very  solemn  argument  there,  than  that  the  possession 

attaches  to  "of  the  soil  does  impress  upon  the  owner  the  character 

Us  pro-      «  Qf  ^Yie  country,  as  far  as  the  produce  of  that  plantation 

The  case    "  ^  concerned,  in  its  transportation  to  any  other  country, 

of  the       «  whatever  the  local  residence  of  the  owner  may  be.   This 

nix."         "has  been  so  repeatedly  decided  both  in  this  and  the 

"  Superior  Court,  that  it  is  no  longer  open  to  discussion. 

"No  question  can  be  made  up  on  the  point  of  law  at 

« this  day".'' 

The  case  Adrian   Benjamin  Bentzon,  an  officer  in  the  Danish 

™rty       «»vy  and  a  proprietor  of  land  in  the  Danish  island  of 

Hogsheads  Santa  Cruz,  had  on  the  capture  of  the  island  by  Great 

ngar.   Bri^ajj^  personally  withdrawn  from  it,  but  retained  his 

estates  there.     Thirty  hogsheads  of  sugar  consigned  to 

the  London  market  on  board  a  British  ship  by  his  factor 

in  Santa  Cruz,  being  the  produce  of  these  estates,  were, 

with  the  vessel,  captured  by  an  American  privateer.     The 

American  Court  rejected  the  claim  of  Bentzon,  put  in  on 

the  ground  of  his  neutrality  in  the  Anglo-American  War, 

^  Sir  W.  Scott  in  the  **  Jonge  Klasaina,"  6  0.  Bob.  802. 
>  The  **PhGenix,"  5  0.  Bob.  20.    The  ''Vrow  Anna  Gatharina,"  6  G. 
Bob.  167. 
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holding  that  Santa  Cruz  must  be  regarded  as  British  so 
long  as  it  was  occupied  by  Great  Britain,  and  that  the 
fact  that,  in  his  official  capacity,  Bentzon  was  actually  an 
enemy  of  Great  Britain  did  not  prevent  him  from  possess- 
ing a  certain  British  character  as  proprietor  of  land  in 
Santa  Cniz\ 

The  principle  upon  which  this  and  similar  decisions  went 
is  Surly  clear.     A  belligerent  may  treat  as  the  property  of 
his  enemy  all  property  which  is  so  subjected  to  the  control 
of  that  enemy  that  he  may,  in  the  exercise  of  his  legal 
powers,  derive  assistance  from  it  in  the  prosecution  of  his 
warlike  operations.    The  character  of  the  possessions  will  The  oha- 
as  a  rule  be  referred  to  the  character  of  the  owner,  but  must  Se^owner 
in  certain  cases  be  gathered  rather  from  their  local  position,  u  referred 
The  character  of  the  owner  must  be  ascribed  primarily  domicil 
by  reference  to  his  domicil :  but  the  character  of  property  *^®  <^*- 
may  be  affected  by  its  situation,  entirely  irrespective  of  goods  to 
the  settlement  of  its  proprietor.     The  produce  of  land  is  o£®  ^* 
naturally  subject  to  the  territorial  ruler,  and  the  stores  tion  to 
and  profits  of  the  house  of  trade  are  in  like  case.  ^°     ' 

Similar   consequences    follow   upon  certain  peculiar 
forms  of  neutral  condescension.    The  vessel  for  instance  Enemy 
which  sails  under  the  enemy  flag  or  licence,  be  it  owned  j^****^!^ 
by  whom  it  may,  can  hardly  be  otherwise  regarded  than  as  by  a  vesBel 
incorporated  into  the  commerce  and  fleet  of  the  enemy".  ^^  Sm*^ 
The  cargo  on   board  such   a  vessel  is,  of  course,  in  a  eDemyflag 
different  case:  its  character  must  ordinarily  depend  on 
the  distinct  facts  of  its  ownership';  for,  while  under  the  Distin- 
second  clause  of  the  Declaration  of  Paris  the  neutral  flag  Sse^nhe 
protects  all  goods  thereunder  except  contraband  of  war,  cargo, 
neutral  goods  under  the  enemy  flag  are,  by  the  third 
clause  of  the  same  Declaration,  likewise  exempt  from 
capture.    It  follows  however,  as  a  necessary  corollary  to  Belliger- 
such  a  liberal  extension   of  neutral  privilege,  that  no  ^^'n^** 

'  Wheaton,  ElemenU,  8§  336,  887.    Bentzon  v.  Boyle,  9  Cranoh,  191. 

'  Wheaton,  EUmtnU  of  Int,  Law,  ed.  A.  C.  Boyd,  §§  340,  841.  The 
«*yrow  Anna  Catharina,"  5  C.  Bob.  167.  The  "  Vigilantia,*'  1  G.  Bob. 
13. 

»  Wheaton,  Elements  of  Int.  Law,  ed.  A.  G.  Boyd,  §  340. 
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be  defeated  property  on  the  high  sea  can  be  permitted  to  change  its 
menUn°"  1^*101^1  character  by  assignment  whilst  in  transitu^,  so  as 
tranntu,    to  secure  protection  from  belligerent  confiscation,  and  that 
transfers  of  vessels  in  time  of  war,  or  in  anticipation  of 
its  outbreak,  may  be  strictly  scrutinised  by  a  belligerent 
suspicious  of  fraud,  or  even  altogether  refused  recognition*, 
or  by  pri-         English  practice  is  strict  against  the  recognition  of  any 
range-       assignment  in  transitu,  or  of  any  deviation  from  the  ordi- 
ment.        n^jy  rules  of  shipment  whereby  it  may  be  sought  to  pro- 
tect belligerent  property';  but  it  is  less  rigid  than  that 
of  other  Powers  in  dealing  with  the  transfer  of  shipping 
to  the  neutral  flag  on  the  eve,  or  during  the  course,  of  war. 
"  This,"  said  Sir  William  Scott,  in  the  case  of  the  "  Sechs 
-" Geschwister,"  "is  the  case  of  a  ship,  asserted  to  have 
"been  purchased  of  the   enemy;  a  liberty  which   this 
"  country  has  not  denied  to  neutral  merchants,  though  by 
"  the  regulation  of  France,  it  is  entirely  forbidden.     The 
"rule  which  this  country  has  been  content  to  apply  is 
"that  property  so  transferred,  must  be  bond  fide  and 
"absolutely  transferred;  that  there  must  be  a  sale  di- 
"  vesting  the  enemy  of  all  further  interest  in  it ;  and  that 
"anything  tending  to  continue  his  interest   vitiates  a 
contract  of  this  description  altogether.     This  is  the  rule 
which  this  country  has  always  considered  itself  justified 
"  in  enforcing,  not  forbidding  the  transfer  as  illegal,  but 
"prescribing  such   rules  as  reason  and  common   sense 
"suggest,  to  guard  against  collusion  and  cover,  and  to 
"enable  it  to  ascertain,  as  much  as  possible,  that  the 
"  enemy's  title  is  absolutely  and  completely  divested*." 
A  sale,  for  example,  to  a  neutral  in  a  neutral  port 

»  The  "Carl  Walter,"  4  C.  Rob.  207. 

»  The  "Vigilantia,"  1  C.  Rob.  1.  The  "Endraaght,"  1  C.  Rob.  21. 
The  *'Bernon,"  1.  C.  Rob.  101.  The  "Welvawrt,'*  1  0.  Rob.  122.  The 
"  Odin,"  1  C.  Rob.  24S.  For  proof  of  the  skiU  with  and  extent  to  which 
the  trade  of  fraudalent  neutralization  of  belligerent  property  may  be 
carried  on,  see  J.  Brown,  The  MysterieM  of  Neutralization,  Lond.  1806. 

»  The  "Carl  Walter,"  4  C.  Rob.  207. 

<  The  "SechB  GeschwiBter,"  4  C.  Rob.  100.  The  *•  Jemmy,"  Ibid. 
83.    The  "  Omnibus,"  6  C.  Rob.  71.     The  "  Minerva,"  Ibid.  396. 
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of  a  belligerent  vessel  chased  in  by  an  enemy's  war-ship, 
which  is  still  cruising  in  the  offing,  would  carry  its  own 
condemnation  on  its  face, 

A  controversy  arose  in  1810  between  the  United  States  Is  Enemy 
and  Denmark  as  to  the  legal  effect  to  be  ascribed  to  the  acquired' 
employment  by  a  neutral  of  the  protection  of  belligerent  ^  *^®  '*** 
convoy,    the    Danes    claiming    the    right    to   condemn  ck>nvo7? 
American  vessels  trading  in  the  Baltic  which  had  made 
use  of  British  convoy.     The  Danish   Government  con* 
tended  with  a  great  show  of  reason  that  such  conduct  on 
the  part  of  neutral  traders  must  be  held  to  imply  an 
intent  to  shelter  behind  the  guns  of  the  belligerent  British, 
and  therefore  an  incorporation  in  fact  into  British  com- 
merce, and  this  view  has  the  support  even  of  recognised 
American  legal  authorities  \    In  1830,  however,  the  Danes 
agreed  to  pay  an  indemnity  to  the  American  subjects 
injured  by  the  Danish  prize-court  condemnation  of  twenty 
years  before,  but  with  the  express  stipulation  that  their 
action  must  be  regarded  as  of  courtesy  and  not  of  right". 

With  regard  to  the  somewhat  similar  case  of  the  U  Enemy 
lading  of  neutral  goods  on  board  an  armed  belligerent  ^^q^^^' 
merchantman   a  divergent  practice   is  adopted   by   the  by  1»^8 
United  States  and  Great  Britain.     Great  Britain  holds  an  armed 
such  lading  conclusive  evidence  of  the  incorporation  of  the  e^^e^y^es- 
goods  into  belligerent  commerce,  while  the  United  States 
consider  it  in  itself  innocent,  and  look  further  for  evidence 
of  actual  concurrence  of  mind  between  the  neutral  owner 
of  the  cargo  and  the  belligerent  master.     It  is  clear  that 
in  such  a  case  the  neutral  owner  must  take  into  con- 
sideration before  adventuring  his  goods  that  the  armed 
condition  of  the  vessel  he  has  selected  is  a  practical  pledge 
of  resistance  to  the  force  or  search  of  the  opposing  bellige- 
rent, and,  if  he  take  that  into  consideration,  he  can  hardly 
be  other  than  an  accessory  before  the  fact  to  that  re- 
sistance.    Directly  conflicting  decisions  were,  however,  de- 
livered about  the  same  period  (1815  A.D.)  by  the  United 

^  E.g.  Woolsey,  Introduction  to  the  Study  of  Int.  Law,  §  211. 
»  Wheaton,  ElemenU  o/Int,  Law,  §§  628—687. 

W.  17 
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belligerent  country*.  Instructions  were  accordingly  is- 
sued to  the  commanders  of  British  cruisers  to  stop  and 
bring  in  for  adjudication  all  ships  laden  with  goods  the 
produce  of  any  colony  belonging  to  France,  or  canying 
provisions  or  other  supplies  for  the  use  of  such  colony*. 
This  sweeping  order  was  speedily  recalled,  but  the  sub- 
stituted regulations  ordered  the  bringing  in  of  all  ves- 
sels laden  with  goods,  the  produce  of  the  French  West 
Indian  Islands  and  coming  directly  from  any  port  of 
these  islands  to  any  port  of  Europe  or  being  the  pro- 
perty of  French  subjects*. 

The  Rule  of  1756  had  been  directed  in  the  first  instance 
against  the  conveyance  of  French  goods  by  the  Dutch 
between  French  colonies  and  French  ports  in  the  mother- 
country,  Le.  against  the  conveyance  of  belligerent  goods 
from  a  belligerent  colony  to  a  belligerent  port.    The  ex- 
tension of  1793  included  neutral  goods  conveyed  from 
neutral  ports  to  a  belligerent  colony  or  from  one  bellige- 
rent port  to  another.    The  lines  on  which  the  judgments 
of  Lord  Stowell  proceeded  rest  upon  the  broad  principle 
of  neutrality,  that  third  parties  must  not  directly  or  indi- 
rectly assist  one  belligerent  at  the  expense  of  his  opponent. 
The  Rule   Neutrality  does  not  consist  merely  in  equal  and  impartial 
iipoir?he    assistance  of  both  belligerents :  it  consists  in  the  absolute 
fundamen-  abstention   from   assisting   either.      Neutrals  are  primd 
pleof  neo-/acie  entitled  to  carry  on  in  time  of  war  that  trade  which 
trality.       ^\^Qy  customarily  carried  on  in  the  dajrs  preceding  the 
outbreak,  but  even  that  customary  trade  is  subjected  to 
the  supervision  of  the  belligerents:  a  belligerent  may 
defend  himself  by  appropriate  means  against  trading  by 
neutrals  which  is  obnoxious  to  him  in  his  war.    For  ex- 
ample, it  is  in  time  of  peace  lawful  to  trade  in  warlike 

^  The  "Immanuel,"  2  C.  Rob.  197.  The  "Nancy."  8  C.  Rob.  82. 
The  **Anne,'*  8  C.  Rob.  91  n.  The  **PhGBnix,**  8  C.  Rob.  186.  The 
*•  Minerva/*  8  G.  Rob.  229. 

>  Additional  Instractions  to  the  Commanders  of  all  onr  shipa  of  war 
and  priyateem  that  have,  or  may  have,  Letters  of  Marqne  against  France, 
Nov.  6, 1793.    Martens,  Rfeueil  det  Traitit  de  Paix,  v.  p.  268. 

*  Instractions  of  Jan.  8, 1794.    Arts.  i.  and  n.     Ibid.  p.  270. 
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material,  and  it  is  lawful  to  communicate  with  foreign 
ports  in  lands  which  do  not  adopt  any  system  of  exclusion, 
but  in  time  of  war,  though  the  neutral  may,  if  he  choose, 
still  carry  on  the  accustomed  trade  in  the  old  materials 
and  to  the  old  places,  he  will  do  so  at  his  own  risk,  and 
belligerents  will  not  hesitate  to  adopt  appropriate  mea- 
sures with  regard  to  him.     The  Rule  of  1756  appears  to 
proceed  on  similar  lines.     A  neutral,  it  may  be,  may  hold 
himself  in  no  way  morally  obliged  to  refuse  himself  the 
advantages  of  trade  to  belligerent  ports,  whether  of  colonies 
or  of  the  mother-country,  although  commerce  with  these 
ports  has  been  uniformly  denied  him  in  time  of  peace. 
But  the  opposing  belligerent  may  look  upon  the  engaging 
by  the  neutral  in  such  trade  as  an  assistance  to  his  enemy, 
and  the  neutral  thus  indicted  has  not  the  primd  facie 
defence   which  is  possessed  by  him  who  carries  on  in 
time  of  war  merely  his  accustomed  trade.     The  neutral 
who  infringes  the  Rule  of   1756   does   not   appear  to 
stand  in  a  so  favourable  condition  as  does  the  blockade 
runner  or  the  contraband  trader,  granted  that  the  ex- 
istence of  the  Rule  and  the  intention  of  the  belligerent 
to  enforce  it  be  authoritatively  brought   to  his  notice. 
Even  in  these  days  it  is  not  usual  to  permit  foreigners 
to  engage  in  the  coasting  trade,  and  there  can  be  little 
hardship  in  refusing  to  them  permission  likewise  in  time 
of  war.    The  importance  of  the  Rule,  however — vindicated 
again  and  again,  as  it  was,  by  Sir  William  Scott — has  been 
vastly  decreased  by  the  adoption  in  the  Declaration  of  Paris  Its  opera- 
of  the  principle  of  the  freedom  in  all  cases  of  the  neutral  bl^^j^J 
flag.    But  the  neutral  flag  cannot  save  the  blockade  runner  mised  by 
or  the  contraband  trader;    though  the  operation  of  the  demrecog- 
Rule    of    1756   is  minimised    the    principle    is    sound.  ^*^^°  ®^ 
Neutral  trading  now  as  always  is  subjected  to  the  over-  domofthe 
riding  condition  of  abstention  from  active  assistance  of  a  J^*'^^ 
belligerent :  and  if,  in  the  forgotten  corners  of  the  earth,  by  the 
there  be  any  commercial  operation  which  is  forbidden  to  poii<^f 
foreigners  in  time  of  peace,  these  foreigners  can  have  no  ^^ 
sound  ground  for  complaint,  should  the  opposing  bellige-  but  the 


262  THE  SCIENCE  OF  INTERNATIONAL  LAW. 

principle  rent  deny  in  time  of  war  the  privilege  which  the  home 
18  Boun  .  g^^  would  in  the  hour  of  its  exigency  now  accord  \ 
TheEne-  The  responsibilities  of  the  Enemy  Character  may 
ncterifl  Attach  to  a  neutral  in  yet  another  fashion.  Should  a 
aoquiied  neutral  vessel  be  employed  in  any  special  service  for  a 
tralservioe  belligerent,  should  it,  for  example,  be  subsidised  for  the 
to  th*^  willing  conveyance  of  despatches',  or  hired  for  use  as  a 
Enemy,  transport',  it  may  well  be  visited  with  condemnation  at 
the  hands  of  the  opposing  belligerent. 

Domicil,  then,  not  citizenship,  is  the  main  test  for 

the  distinction  of  friend  from  foe  in  time  of  war:  but 

the  final   touchstone  is  willing  subjection  to  a  particular 

^  control. 

Where  We  may  at  the  outbreak  of  war  discover  the  citizen 

Enemy  be  ^^  ^^^  enemy  in  any  one  of  several  positions.     He  may  be 

attacked?  within  his  own,  within  a  neutral's  or  within  our  territorial 

juriBdiction.     He  may  be  (1)  within  our  territorial  juris- 

diction,  whether  ashore,  on  board  any  private  ship  lying 

or  passing  within  our  territorial  waters,  or  on  one  of  our 

vessels  on  the  high  seas,  (2)  on  the  high  seas  under  his 

own  or  a  neutral  flag,  (3)  within  the  protection  of  neutral 

territorial   dominions,  or   (4)  within    his  own  national 

bounda 

(1)  Enemy       Enemy  subjects  found  within  the  bounds  of  belligerent 

foiLQ^*"    jurisdiction  at  the  outbreak  of  war  are  by  the  policy  of 

within  the  modem  times  allowed  a  certain  limited  period  within 

jrSdio-    which  to  withdraw  with  their  property*,  or  they  may  be 

1  The  **Yrow  Catharina,"  5  G.  Bob.  167.  The  "Immanuel,"  2  G. 
Bob.  186.  The  "Johanna  Tholen,"  6  G.  Bob.  72.  The  "Ebenezer/ 
Ibid.  250. 

*  The  "Atalanta,"  6  G.  Bob.  140.    The  '^Caroline,"  Ibid.  461. 

s  The  ''Friendship/'  6  G.  Bob.  420.    The  "Orozembo,"  Ibid.  430. 

«  Gf.  Magna  Gharta,  c.  30.  Stat.  4  Hen.  Y.  c.  5.  Stat  27  Edw.  IIL 
Bt.  2,  0.  17.  Amongst  the  long  array  of  treaties  contracted  during  the 
17th  and  18th  centuries  which  stipulate  for  the  grant  of  set  periods  for 
withdrawal  ranging  from  three  months  to  two  years  may  be  mentioned 
those  of  Great  Britain  and  Portugal  1654,  Great  Britain  and  Spain  1667, 
Great  Britain  and  Holland  1667,  Great  Britain  and  France  1697,  Great 
Britain  and  France  1718,  Great  Britain  and  Spain  1718,  Great  Britain 
and  France  1744,  The  Empire  and  Algiers  1748,  Hamburg  and  Algiers 
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even  permitted  to  remain,  subject  to  the  understanding  tion  at  the 
that  they  make  no  attempt  to  assist  their  fellow-country-  of  war  may 
men  in  the  struggle  by  material  aid  or  the  supply  of  infor-  |^"l^" 
ination\    The  right  to  expel  such  subjects,  in  case  of  are' now 
need,  doubtless   still   remains,  but  no  Government  has*^°^^J^ 
during  the  present  century  ventured  to  imitate  the  con-  to  remain 
duct  of  Napoleon  in  issuing  in  1803  on  the  rupture  with  a'fa^^line 
England  an  Arrets,  whereby  all   Englishmen  between  for  with- 
18  and  60  years  of  age  found  in  France  were  constituted  saoh  sab- 
prisoners  of  war",  and  so  remained  until  the  liberation  of  i®®J"  °^y 

'^  '  .not  be  mi- 

1814.  prisoned. 

The  aotion 
1751,  Denmark  and  Morocco  1763  and  1767,  Great  Britain  and  Morocco  of  Napole- 
1768,  U.  8.  and  France  1778,  U.  8.  and  Holland  1782,  U.  8.  and  Sweden  o°  "*,^^ 
1788,  U.  8.  and  Pmssia  1785,  Baseia  and  Great  Britain  1766,  BoBsia  and  g^^er  an- 
Denmark  1782,  Baasia  and  Turkey  1783,  Bossia  and  Austria  1785,  jastifiable. 
Bnssia  and  France  1787,  Bnssia  and  Two  Sicilies  1787,  Bussia  and 
Portugal  1787,  Bnssia  and  Great  Britain  1797,  Bussia  and  Portugal 
1798,  Spain  and  Algiers  1786,  Spain  and  U.  8.  1795,  France  and  U.  8. 
1800.    See  Chalmers,  TreatitM  and  Martens,  BSeueiL    For  the  ancient 
practice  see  Manning,  Law  of  NatUmtt  xv.  chap.  4.    Dumont,  Corpi, 
DipL  7.  n.  2ia. 

1  Manning,  Law  of  Nations,  iv.  ch.  4.  Treaties  of  Great  Britain  and 
France  1786  and  Great  Britain  and  U.  8. 1795.  Martens,  lUcueil  n.  681, 
▼I.  880;  Chalmers  i.  519. 

'  The  original  order  ran  as  loUows: 

St  Cloud,  us  2  Praibial, 

AN  XI.  DB   LA  BftPUBClQUk. 

LE  GOUYEBNEMEKT  DE  LA  Bl^UBLIQUE. 

Tons  les  Anglais  enr6Us  dans  la  milice  et  Ig^s  de  diz-huit  ans  au  moins 
et  de  soisante  au  plus,  ou  tenant  commission  de  8.  M.  Britannique,  qui 
sont  actuellement  en  France,  seront  immidiatement  constitu^s  prison- 
niers  de  guerre,  pour  r^pondre  des  citoyens  de  la  B^publique  qui  auraient 
M  arr&t6s  et  faits  prisonniers  par  des  b&timens  ou  sujets  de  8a  Majesty 
Britannique  avant  la  d^laration  de  guerre.  Les  ministres  sont  charges, 
chacun  en  ce  qui  le  conceme,  de  Tezecution  du  present  arrdt^. 

Le  Premier  ConsuL    8ign6  Bonaparte.    Par  le  Premier  ConsuL 
Le  Secretaire  d'tSt&t.    8ign^  Hugues  B.  Maret.    Pour  Copie  Con- 
forme. 
Le  Grand-Juge,  Ministre  de  la  Justice.    8ign^  Begnier. 

On  the  pretext  that  by  English  law  militia  service  was  universally 
obligatory,  the  terms  of  the  Arr^  were  interpreted  to  extend  to  every 
Englishman  whatsoever  between  the  ages  indicated  found  within  French 
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(2)  Enemy        Enemy  subjects  under  the  neutral  flag,  whether  on 
anier  the  i^^utral  soil,  within  neutral  territorial  waters,  or  on  board 
neutral      neutral  vessels  on  the  high  seas*  are  under  the  practice 
protected   of  modem  warfare  preserved  from  all  harm*.    Sometimes 
^°|^^^^'    in  the  heat  of  the  contest  neutral  territory  is  violated,  or 
attack.      acts  of  belligerency  are  carried  within  the  neutral  water- 
zone,  but  such  occurrences  are  as  regrettable  as  they 
are  in  the  present  day  comparatively  infrequent,  and  call 
for  prompt  acknowledgment  and  equally  prompt  i^para- 
tion.      English   Courts  will  restore  prizes  made  under 
the  shadow  of  the  neutral  flag,  whether  by  actual  attack 
within   territorial   waters,  or  by  expeditions  of  cutting 
out  parties  issuing  from  the  protection  of  those  waters'. 
British  Admirals  in  the  early  days  of  the  century  were 
little  more  careful  than  French  Marshals  of  the  honour  of 


dominions,  even  the  members  of  the  departing  British  embassy  being 
subjected  to  temporary  detention.  The  British  Government  promptly 
threatened  reprisals  for  what  Lord  Hawkesbnry  rightly  denominated  an 
nnezampled  outrage  upon  the  universal  principles  and  practice  of  the 
law  of  nations,  but  the  victims  of  the  irritability  of  the  First  Consul 
remained  in  internment  in  France  till  1814.  England  and  Napoleon  in 
1803,  pp.  272—295. 

'  The  appearance,  however,  in  many  treaties  stipulating  for  the 
principle  of  "Free  Ships,  Free  Goods,"  of  a  proviso  against  the  seizure 
of  enemy  persons  found  upon  neutral  vessels  not  being  soldiers  in  actual 
service  suggests  an  ancient  practice  more  in  accord  with  American  con- 
tentions in  the  matter  of  the  "Trent."  Strangely  enough  the  proviso 
most  commonly  appears  in  treaties  contracted  by  the  United  States. 
See  the  treaties  of  Great  Britain  and  Portugal  1654,  Great  Britain  and 
France  1718,  U.  S.  and  Holland  1782,  U.  S.  and  Sweden  1783,  U.  S. 
and  Spain  1795,  U.  S.  and  France  1800.  Chalmers  i.  pp.  280  and  402. 
Martens,  Ricueil^  ii.  p.  255,  vii.  p.  56,  vi.  p.  574,  vii.  p.  490. 

>  See  Treaty  between  Great  Britain  and  Morocco,  1760— 61,  Art.*^ 
xzii.    Martens,  RScueil,  iv.  p.  21.    Letter  of  the  Commissioners  of  Con-    I 
gress,  Nov.  21, 1777.    lb.  p.  196.    Proclamation  of  Congress  concerning  I 
Neutral  Navigation,  May  9,  1778.    lb.  p.  197.    Bdglement  of  the  Grand   V 
Duke  of  Tuscany,  Aug.  1, 1778.    lb.  p.  205.    Edict  of  the  Bepublio  of  / 
Genoa,  July  1, 1779.  *  lb.  p.  245.    Edict  of  the  Republic  of  Venice,  Sept. 
9,  1779.    lb.  255.    B^glement  of  the  Emperor  of  Russia,  Dec.  31, 1787, 
Art.  n.    lb.  p.  508.  ^ 

s  The  "Twee  Gebroeders,"  Alberts,  Master,  3  C.  Rob.  162.  The 
**Twee  Gebroeders,"  Northolt,  Master,  Ibid.  336. 
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the  neutral  jurisdictions  but  to-day  the  destruction  of  a 
''General  Armstrong'/'  or  the  attack  upon  a  "Chesapeake/' 
might  have  been  regarded  as  belonging  to  a  past  age', 
were  it  not  for  the  reminder  conveyed  in  the  operations 
of  a  "  San  Jacinto  "  or  of  a  "  Wachusett" 

Enemy  subjects  found  at  the  outbreak  of  war  under  (8)  Enemy 
their  own  national  flag,  whether  ashore  or  afloat,  except  under 
when  entitled  to  neutral  protection,  are  with  their  goods  ^^  ^^^ 
subject  to  the  full  operation  of  belligerent  rights.     It  subjeot  to 
may  be  questioned  whether  the  pretension  of  the  First  ^Mj^on 
Consul  to  consider  his  unprecedented  edict  a  measure  of  of  bellige- 
legal  reprisal  for  the  capture  by  the  British  of  the  crews  "^  "^ 
of  French  merchantmen  is  to  be  referred  with  the  greater 
certainty  to  sheer  bad  faith,  or  to  absolute  and  arbitrary 
contempt  of  fact  and  law\ 

"  Notwithstanding,"  wrote  Lord  Hawkesbury,  "  that  by 
"the  strict  rule  of  the  law  of  nations,  considered  inde- 
"  pendently  of  such  modifications  as  it  has  received  from 
"  convention  or  usage,  all  the  subjects  of  the  hostile  state, 
"  whether  in  arms  or  not,  are  just  objects  of  the  rights  of 
"  war,  yet  the  practice  of  states  has  agreed  in  showing  an 
"indulgence  to  each  other's  subjects  who  were  resident 
"  in  the  territories  of  the  other  party  before  it  became 
"belligerent,  under  the  expectation  and  faith  of  that 
"  forbearance  which  general  usage  had  bound  their  Govern- 
ments mutually  to  allow.  But  the  same  general  usage 
has  invariably  admitted  the  exercise  of  the  right  of  belli- 
"  gercnts  to  detain  and  make  prisoners  the  subjects  of  each 
other  who  are  employed  upon  the  aecLS,  and  who  are  not 
merely  passing  thereon;  no  faith  of  any  Government 
"  being  pledged  to  them,  and  it  being  perfectly  understood 
"  in  consequence  of  universal  usage  that  they  were  exposed 

1  Ante,  pp.  128  et  uqq,    Brenton's  Life  of  St  Vincent,  i.  805. 

'  Kent's  Int,  Law,  ed.  Abdy,  p.  179.  BriU  and  For.  State  Papen, 
1863—8,  pp.  1877-^. 

*  Of.  Grotias,  Hist.  14,  767.  Hill's  Diplomatic  Correnpondenee,  i.  p. 
464. 

^  M.  de  Talleyrand  to  Lord  Hawkesbnry,  9th  and  10th  Jane,  1808. 
England  and  Napoleon  in  1808,  pp.  288,  289. 
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"  to  the  casualties  of  an  intervening  war.     The  maritime 

''  hostilities  of  all  European  states  have  been  carried  on 

''  in  conformity  to  this  principle ;  the  hostilities  of  France 

''just  as  much  as  those   of   any  other    country.      His 

"Majesty  is  therefore  acting  upon  the  common  law  of 

''Europe   when  he  detains  the  subjects  of  the  enemy 

"  so  taken.     He  is  equally  acting  upon  the  same  common 

"  law  when  he  re-claims  his  own  subjects  who  were  resident 

"in  France  at  the  time   when  the  two  countries  were 

"at  peace;   and  to  demand  that  he  should  give  up  his 

"  prisoners,  whom  he  lawfully  detains,  in  order  to  purchase 

"the  restitution  of  his  own  subjects,  who  are  detained 

"  contrary  to  the  practice  of  all  civilised  nations  and  to 

"  the  £GUth  of  the  French  Qovemment  itself,  is  to  demand 

"  a  surrender  of  those  rights  which  the  law  of  nations  has 

"hitherto  held  inviolate,  and  a  submission  to  an  unex- 

"  ampled  outrage  upon  the  universal  principles  and  prac- 

"ticeofthatlawV 

In  what  In  what,  then,  does  the  full  measure  of  the  rights  pos- 

fiOl^nea-    sessed  by  a  belligerent  over  his  enemy  consist  ? 

sure  of  bd-        There  are  three  broad  Rules  of  War  by  which  the 

^hteoon-  conduct  of  the  civilised  belligerent  appears  to  be  in  our 

8^^         day  guided : — 

Three  (^)    ^  Combatant  to  be  lawful  must  be  commissioned, 

BtaleB  of    or  be  a  member  of  a  lev^  en  masse  rising  on  the  approach 
of  an  invader ; 

(/S)  Exemption  from  the  operation  of  War  is  exactly 
co-extensive  with  the  maintenance  of  the  Non-Combatant 
character ; 

(7)  A  Belligerent  may,  in  carrying  on  his  warlike 
operations,  employ  that  amount  of  force,  and  that  amount 
only,  which  is  strictly  necessary  to  overcome  the  resistance 
of  his  enemy". 

^  Lord  Hawkesboiy  to  M.  de  Talleyrand,  Jane  15,  1803. 

*  See  generally  the  InBtmctions  for  the  Government  of  Armies  of  the 
United  States  in  the  Field,  prepared  by  Dr  Francis  lieber  and  issned  as 
a  General  Order  (No.  100)  of  the  U.  S.  War  Department,  April  24,  1868; 
Sir  A.  Horsford's  Report  of  the  Proceedings  of  the  Brussels  Conference 
on  the  Proposed  Bales  for  Military  Warfare,  September  4,  1874;    the 
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A.    A  Combatant  to  be  lawful  must  be  commissioned,  or  be  ^^o  *i^ 

.  .  lawful 

a  member  of  a  levde  en  masse  rising  on  the  approadi  oombat- 
of  an  invader.  ^^^^ 

The  arms  of  the  combatant  may  at  sea  be  lawfully  a  com- 
bome  by  the  officers  and  crews  of  men-of-war,  of  national  Jj  be^Lw- 
commissioned  cruisers,  and,  in  certain  cases,  of  privateers,  fal  most 
or  even  of  mere  merchantmen ;  ashore  they  may  be  law-  mi^^ed 
fully  borne  by  the  members  of  a  regular  national  guard  of  ^J"  •  °^«™- 
line,  militia,  yeomanry  and  trained  volunteers,  and  by  Uv4e  en 
certain  irregular  forces.  JJ^'^  . 

o  naing  to 

Ashore  and  afloat  alike,  however,  belligerents  of  doubt-  rapei  an 
ful  legitimacy  are  wont  from  time  to  time  to  interfere  in  [^  £q. 
the  contest,  and  imperil  at  once  their  lives  and  the  honour  y^Aet. 
of  their  cause. 

The  legal  status  of  the  privateer  is,  for  example,  now  (a)  Com- 
a  matter  of  some  question.    A  privateer  may  be  defined  ^^  ^^ 
with  sufficient  accuracy  as  being  a  vessel  privately  owned, 
manned  and  equipped,  but  cruising  for  profit  under  state- 
commission.     Before  1856  it  was  very  usual  for  the  owner 
of  a  merchantman  to  apply  to  a  belligerent  Government 
for  a  letter  of  marque  authorising  him  to  carry  on  war- 
like operations.    By  the  first  clause  of  the  Declaration  of  "  Pnva- 
Paris,  however, "  La  course  est  et  demeure  abolie^"    Spain,  and^e^  ** 
the  United  States  and  Mexico  declined  on  firounds  of°^^°.B<^-. 

bolished. 

policy  to  be  parties  to  this  abolition,  but  the  representa- 
tives of  France,  Austria,  Great  Britain,  Prussia,  Russia, 
Sardinia  and  Turkey  placed  their  hands  to  the  Declaration, 
and  within  two  years  some  thirty-five  other  Powers  gave 

Manual  of  the  Laws  of  War  on  Land,  drawn  up  by  M.  GuBtave  Moynier 
and  adopted  by  the  Institnte  of  International  Law,  Sept.  9,  ISSO ;  the 
Conyention  of  Geneva,  Angast  23,  1864,  for  the  Amelioration  of  the 
Condition  of  the  Wounded  in  Armies  in  the  Field ;  Additional  Articles 
signed  at  Genera  Oct.  20,  1868 ;  and  the  Declaration  of  St  Petersburg, 
Nov.  4 — 16,  1868.  Lorimer,  InBHtuU$  of  the  Law  of  NoHona^  ii.  Ap- 
pendix, pp.  808 — 446.  G.  B.  Davis,  (halineB  of  International  Law, 
Appendices  A,  B,  D  and  E.    Maine,  Int.  Law,  Leots.  vii — xi. 

1  A  clause  stipulating  for  the  surrender  of  the  use  of  privateers  was 
introduced  into  Franklin's  treaty  with  Prussia  in  1785,  but  was  omitted 
in  1799. 
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in  their  adhesion  to  it\   By  existing  general  International 
Law,  therefore,  the  employment  of  the  privateer  may  be 
taken  as  condemned :  it  is  nevertheless  as  a  combatant  arm 
TheUni-   not  entirely  laid  aside.     The  United  States,  in  view  of 
*®4.  ^^  the  limited  proportions  of  her  regular  navy,  declined,  while 
teering  in  accepting  the  remaining  articles  of  the  Declaration,  to 
accede  to  the  first  clause,  except  with  the  addition  of  a 
further  stipulation  exempting  from   capture   at   sea  all 
private  property,  not  being  contraband, 
and  1861.         In  1861  on  the  outbreak  of  the  American  Civil  War, 
the  Federal  Government  announced  through  its  ministers 
in  Europe  the  desire  of  the  United  States  to  accede  to  the 
Declaration.    This  offer  was,  however,  suspected  to  be  the 
outcome  of  a  desire  to  entangle  the  Powers  of  Europe  in  a 
scheme  for  declaring  piratical  the  acts  of  the  Confederate 
cruisers,  which  were  preying  on  the  Northern  commerce. 
The  English  Foreign  Secretary,  therefore,  signified  the 
willingness  of  his  Government  to  join   with   France   in 
receiving  the  signature  of  the  United  States  to  a  conven- 
tion embodying  the  terms  of  the  Declaration  of  Paris,  but 
only  subject  to  the  express  proviso  that  the  convention 
should  not  be  held  to  affect  the  conditions  of  the  then 
existing  war.     Under  these  circumstances  the  negotiation 
dropped". 
Anonoom-        An  ordinary  uncommissioned  merchantman,  belonging 
^^^^     to   a    belligerent  state  may,   of  course,  resist  capture, 
ought  not  and  therefore  also  seize  in  self-defence,  but  ought  not  in 
general  to  attack.    If,  nevertheless,  an  uncommissioned 
master  elect  to  lay  aside  his  non-combatant  character,  and 
to  attempt  to  make  prize,  he  is,  as  between  himself  and 
the  enemy  Government,  a  lawful  combatant,  and  there  is 
no  excuse   for  his  treatment  otherwise   than  as  such*. 
Neutrals,  however,  finding  themselves  assaulted  by  such 

'  Ghillany,  Manuel  Diplomatique,  n.  pp.  507 — 8.  Hertslet,  Map  of 
Europe  by  Treaty,  ii.  1282—1285. 

>  Woolsey,  Intro,  to  Study  ofint.  Law,  §  128. 

*  Ck>ckbiim,  L.  C.  J.,  in  re  Teman  and  Others.  U.  S,  DipL  Cor- 
respondence, 1864,  Part  xi.  p.  53. 
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an  uncommissioned  craft,  may  well  be  excused  if   they 
regard  as  piratical  acts  of  violence  in  respect  of  which  no 
Government  is  directly  responsible'.     Moreover  the  un- 
authorised combatant  may,  and  probably  will,  subject  him- 
self to  severe  punishment  at  the  hands  of  his  own  state. 
In  time  past  it  was  very  usual  for  neutral  owners  to  accept  Aooept- 
letters  of  marque  from,  as  for  neutral  regiments  to  take  belligerent 
service  with,  a  foreign  belligerent,  but  the  tide  of  opinion  oommig- 
is  now  strict  against  such  conduct.     The  belligerent  has,  oompati- 
indeed,   no  ground  for  the  handling  of  a  neutral   who^^^jjj^. 
accepts  a  commission  from  his  opponent  otherwise  than 
as  a  lawful  combatant*,  but  the  unneutral  behaviour  of  the 
peccant  individual  may  well  be  made  a  cause  of  complaint 
to  his  own  Oovemment.     A  belligerent,  though  he  cannot 
compel  the  operation  of  the  strict  terms  of  a  neutral's 
Foreign  Enlistment  Act,  may  yet  make  the  failure  of  the 
neutral  in  his  international  duties  the  ground  of  remon- 
strance, and,  it  may  be,  of  an  actual  claim  for  redress. 
And,  whereas  in  the  day  of  Limited  Assistance  the  neutral  and  oom- 
sovereign  was  content  to  leave  his  combative  subjects  to  JJ^igh- 
the  chastisement  of  the  assailed  belligerent,  recent  history  f^le  under 
seems  to  point  to  a  growing  recognition  on  the  part  of  Law. 
neutral  Governments  of  a  duty  of  supervising  and  re- 
straining the  demeanour  of  their  private  subjects  in  rela- 
tion to  the  war.     No  neutral  sovereign  would  now  as  in 
times  not  too  remote  permit  the  drum  of  the  belligerent 
recruiting  party  to  beat  up  unheeded  in  his  streets,  or  lend 
his  prisons  and  public  buildings  for  the  accommodation  of 
the  enlisted  levies*.     It  may  be,  however,  that  in  the 

1  Gf.  The  Ifanifesto  of  the  Raasian  Generalissimo  against  Piracy, 
July  12,  1770;  Martens,  RSeueil,  it.  p.  64. 

'  Under  the  treaty  between  Spain  and  the  U.  S.  in  1795  it  was  made 
piracy  in  a  subject  of  either  of  the  contracting  parties  to  accept  letters  of 
marqne  from  the  enemy  of  the  other.  Martens,  Ricueil,  yi.  p.  572.  And 
the  Arrdt^  of  the  Executive  Directory  of  October  29, 1798^  declared  liable 
to  the  treatment  of  pirates  all  neutrals  taking  commissions  from  or  serv- 
ing on  board  the  vessels  of  an  enemy  of  France.    Ibid.  vi.  p.  775. 

>  Grotius,  HiBt,  xiv.  pp.  767,  788,  808;  Melvil,  Memoires,  p.  159. 
Alison,  I.  p.  401  et  seqq.,  ii.  53.  Treaty  of  G.  B.  and  Sweden  1656, 
Art.  I.    Chalmers,  i.  p.  31. 
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Treaty  of  Washington  we  have  exceeded  the  requirements 
of  the  strictest  justice. 
The  em-  Jealousy  of  privateering  has  in  recent  years  called  in 

of aVo-     question  the  character   of  the  Naval   Volunteer.      The 
ljn*«er*     practice  of  volunteering  for  sea-service  has  not  yet,  either 
in  Great  Britain  or  elsewhere,  assumed  any  very  formid- 
able proportions,  but,    should    Volunteer    Navies    ever 
become  of  cardinal  importance,  their  employment  would 
scarcely  form   matter  for  animadversion  even  amongst 
is  not  pro-  signatories  of  the  Declaration  of  Paria   It  is  very  certain, 
the^Decla^  in  the  first  place,  that  the  regularly  drilled  and  uniformed 
ration  of    Volunteer  Corps  of  landsmen  are  legitimate  combatants, 
and  it  is  further  equally  certain  that  a  belligerent  Qovem- 
ment  may  legally  hire  and  take  into  commission  its  native 
merchantmen  and  liners.    The  uniformed  volunteer,  who 
is  a  lawful  combatant  ashore,  can  hardly  change  his 
character  when  he  puts  his  foot  on  a  floating  plank,  and  a 
patriotic  shipowner  may  surely  resign  the  hire  of  his  cmft. 
Moreover    the    two  objections  preferred  in   times  past 
against  the  privateer-captain,  his  comparative  irresponsi- 
bility and  his  greed  of  gain^,  are  entirely  wanting  in  the 
case  of  a  Volunteer  Navy,  whether  composed  of  state- 
owned  hulls*  manned  and  equipped  by  private  wealth, 
after    the    fashion    of    the    ancient    Athenian     patriot 
(pdv/cpapos)  in  performance  of  his  liturgy  {Xeirovpyia),  or 
of  similarly  prepared  swift  steam-yachts  under  duly  com- 
missioned commanders. 
{b)  Land         The  Articles  of  the   Conference  of  Brussels,   1874, 
batants.     define  with  sufficient  accuracy  the  composition  of  the  class 

of  lawfully  combatant  landsmen. 
The  Be-  Article  9.     "The  laws,  rights,  and  duties  of  war  are 

l^ces.  "  applicable  not  only  to  the  army,  but  likewise  to  militia 
"  and  corps  of  Volunteers  complying  with  the  following 
"  conditions : — 

^  Woolaey,  Introduetian  to  Study  of  Int.  Law,  §  138. 

s  Lonis  XIV.  actnally  lent  shipe  of  war  for  serriee  as  privateers. 
Manning;,  Taiw  of  NationM,  it.  ch.  n.  Ortolan,  Dipt,  de  la  Mer,  Tom.  n. 
Liv.  ni.  ch.  3.    Lexington  Papers,  p.  134. 
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''  1.  That  they  have  at  their  head  a  person  responsi- 
"  hie  for  his  subordinates ; 

"  2.  That  they  wear  some  settled  distinctive  badge, 
"  recognisable  at  a  distance ; 

"  8.     That  they  cany  arms  openly ;  and 

"4.  That,  in  their  operations,  they  conform  to  the 
**  laws  and  customs  of  war. 

"  In  those  countries  where  the  militia  form  the  whole 
"  or  part  of  the  army,  they  shall  be  included  under  the 
''denomination  'army.'" 

Article  10.     "  The  population  of  a  non-occupied  terri-  The  Levie 
"  tory,  who,  on  the  approach  of  the  enemy,  of  their  own  ^    *"*** 
'*  accord  take  up  arms  to  resist  the  invading  troops,  with- 
"  out  having  had  time  to  organise  themselves  in  conformity 
"  with  Article  9,  shall  be  considered  as  belligerents,  if  they 
"  respect  the  laws  and  customs  of  war." 

From  time  to  time  in  the  hour  of  national  peril  feel-  The  mem- 
ings  of  patriotism  are  apt  to  get  the  better  of  law-abiding  ^^^^* 
sentiments.     But  the  patriot  must  pay  the  price  of  his  maue 
glory  and  renown.     The   un-uniformed  battalioDS   of   aj^*^*^,^ 
levde  en  masse  risincf  as  one  man  at  the  call  of  patriotism  invader 

xniiBt  be 

to  repel  an  approaching  invader  stand  in  need  of  no  dis-  treated  as 
tinction  of  garb  to  prove  their  character  :  they  are  com-  ^"^^ 
batants  of   the  best  and  noblest  kind^    The   Spanish  baUnts; 
shepherd,  the  Tjrrolese  hunter,  or  the  French  peasant,  who,  gSe^^asT^ 
trusting  to  his  strong  arm  and  his  local  knowledge,  takes 
to  the  familiar  rifle,  and  defends  with  a  handful  of  his 
neighbours  the  mountain  passes  of  his  native  land  against 
the  advancing  troops  of  the  conqueror,  must  look  for  no 
mercy  from  the  foe,  hero  though  he  be  in  the  world's 
esteem.     The  guerilla  or  the  Franctireur,  who  conceals 
his  real  character  under  the  blouse  of  the  peaceful  cultiva- 
tor, like  the  spy  who  secretly  or  in  disguise  pierces  within 
the  lines  of  the  enemy  to  procure  information,  takes  his 

^  Imtructians  for  the  OovemmerU  of  V,  S.  Armiet  in  the  Field,  Arts. 
51,  52.  Compare  Lord  Derby's  Reply  (Jan.  20,  1875)  to  the  Russian 
Circular  of  Sept.  26,  1874;  Hertslet,  Map  of  Europe  by  Treaty,  ni. 
p.  1976. 
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or'  life  into  his  hand^     And  the  inhabitants  of  an  occupied 

ben  of  a    district,  who,  rising  to  throw  off  the  yoke  of  the  foe  who 
Uvfe  en     h^g  covered  the  land  with  his  posts,  destroy  bridges,  cut 
riaiiig  in    off  detachments  and  harass  the  lines  of  communication, 
cui^       will  be  fortunate  indeed,  if  subdued,  should  they  be  able 
district.^    to  purchase  their  lives  at  the  price  of  ruinous  contribu- 
tions and  the  reign  of  martial  law*.     Movements  such  as 
these,  like  attempted  rescues  at  sea,  are  justified  in  law  by 
success  alone,  and  failure  will  be  fatal  to  the  revolters'. 
Aa  in-  Should  any  private  individual  within  an  invaded  state, 

m^  eleet  whether  natural-bom  subject  or  alien,  elect  to  lay  aside 
between     his  neutral  character  and  actively  assist  the  forces  of  his 
batant       state,  either  by  joining  himself  to  their  camp  as  guide  or 
*°^bluant  ^^®^»  sutler,  commissariat-clerk  or  newspaper  reporter,  or 
cbanuster,  by  the  supply  of  information,  he  is  free  to  do  so,  and 
-not  ™*    must  under  ordinary  circumstances  be  treated  as  a  lawful 
tempt  an    combatant*.    But,  should  he  attempt  to  combine  the  pro- 
attitude,    tection  of  the  non-combatant  character  with  the  power  of 
the  active  belligerent,  he  must  look  for  little  mercy,  and 
his,  in  graver  cases,  will  be  the  death  of  the  spy.     A  like 
fitte  will  overtake  that  enemy  subject  who,  permitted  by 
the  toleration  of  a  modem  belligerent  to  continue  within 
the  territory  of  that  belligerent  on  the  commencement  of 
hostilities  a  residence   before   begun,  shall   ungratefully 
employ  his  position  for  the  purpose  of  affording  indirect 
assistance  to  his  militant  fellow-countrymen^ 

^  Instructions  for  the  Ooverwment  of  U.  S.  Armies  in  the  Field,  Arte. 
82— S4. 

s  Ibid.    Art.  S5. 

>  The  "Dispatch,"  3  C.  Rob.  278. 

*  InstruetioTu  for  the  Government  of  V.  S,  Armies  in  the  Field, 
Art.  50. 

B  Ibid.    Arts.  92  and  98. 
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B.  Exemption  from  the  operation  of  war  is  exactly  coex- 
tensive with  the  maintenance  of  the  non-combatant 
character,  •rU.eAtK<Z^w%«.  «^««ar 

The  outbreak  of  war  operates,  as  between  ndfi^com-  The  out- 
batant  and  non-combatant,  to  put  an  end  to  all  non-J^^g, 
hostile  intercourse  between  individual  subjects  of  the  one  tingaiah- 
and  individual  subjects  of  the  other  belligerent  state.     It  tweenoom- 
operates,  as  between  combatant  and  non-combatant,  to^*"**"*^ 

*  ,  .    non-oom> 

confer  upon  each  certain  rights  and  to  impose  certain  batant, 
corresponding  duties.    It  imposes  upon  combatants  an  ^^^r?" 
obligation  to  respect  the  non-combatant  character,  and  tain  rights 
to  abstain  from  acts  of  unnecessary  violence  in  regard  to  poses  oer- 
individuals  therewith  endowed.     It  imposes  upon  non-  *****  5?"®- 

sponcunff 

combatants  duties  corresponding  to  their  rights,  viz.  toobUga- 
abstain  from  exercising  combatant  functions,  and  to  sub-  ******** 
mit  to,  certain  impositions  necessary  to  the  conduct  of 
belligerent  operations 

In  the  dajrs  of  old  by  the  outbreak  of  war  between  The  wars 
states  each  and  every  subject  of  either  belligerent  was  ^oientB 
placed  in  a  condition  of  active  hostility  in  respect  of  each  involved 
and  every  subject  of  the  other.     But  advancing  civiliza- jeotsofthe 
tion  having  dictated  the  confining  of  the  waging,  and  as  ^^e^- 
much  as  may  be  of  the  operation,  of  war  to  the  public  active 
armed  forces  of  the  belligerents,  individuals  belonging  to  "<*"*"**y- 
the  non-combatant  classes  so  created  must  refrain  from 
tlie  exercise  of  warlike  acts.    The^  assumption,  howevei^  au  sub- 
of  non-combatant  does  not  constitute  an^abdication  of  ^^^ 
enenav  character.     ThouelTactive  hostilities  are  forbidden  states  are 

•^  .  still  leiral 

to  subjects  not  being  members  of  the  public  armed  forces  enemiM. 
of  a  belligerent  state,  all  subjects  of  one  belligerent  are  T^®^***: 
enemies  of  all  subjects  of  an  opposing  belligerent.     There  war  oper- 
cannot  be  a  war  of  arms  and  a  peace  of  commerce*,  ^j^'^,  j^. 
All  commercial  intercourse,  correspondence  and  business  tioeen^Ton- 
dealing  between  subjects  of  hostile  states  is,  therefore,  J^  ^^^ 

Combat- 
>  Sir  John  Nioholl  in  Potts  v.  Bell,  S  D.  and  E.  554.  ant;  to 

W.  18 
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pat  an      absolutely  interdicted,  except  in  so  &r  as  they  arise  from 

end  to  •.  1  •  1  1-  1 

all  non-     necessity  or  by  special  licence  . 

^<^®  All  existing  commercial  partnerships  between  subjects 

coarse  be-  of  opposing  belligerents  are  ipso  facto  dissolved  by  the 

dMdiua     outbreak  of  war ;  and  no  new  partnerships  may  be  formed 

sabjeots     during  the  course  of  the  struggle,  even  although  designed 

andhidi-   ^  come  into  operation  only  after  the  establishment  of 

^daal       peace*. 

of  the  op-         No  business  contract  entered  into  before  the  war  can 

ISei^t^  be  enforced  during  its  continuance.     Of  such  contracts 

(1)  Tra-     some  are  merely  suspended'  by  the  outbreak  of  hostilities, 

ding  with  gome  altogether  avoided*.     Private  debts  already  con- 

the  esnetny  "  ,  "^ 

is  Ulegai,  tracted  at  the  time  of  the  rupture  are  suspended  as  to 

tfldn  ^  payment.     In  days  gone  by  such  debts  were  commonly 

ceptions.  held  to  be  confiscable  at  the  hands  of  the  Government  of 

Partner-  the  debtor*.       In   1794  the  United  States  and  Great 

ships  are 

dissolved.  Britain  declared  for  the  principle  of  the  exemption  of 
Private  debts  from  confiscation.  By  treaty  siimed  at  London  on 
ready oon-  November  19,  they  agreed  that,  "Neither  the  debts  due 
tracted  are  « f^Q^  individuals  of  the  one  nation  to  the  individuals 

saspended 

as  to  pay-  "of  the  other,  nor  shares,  nor  monies  which  they  may 

ment.        "have  in  the  public  funds  or  in  the  public  or  private 

"  banks,  shall  ever  in  any  event  of  war  or  national  differ- 

"  ences,  be  sequestered  or  confiscated :  it  being  unjust 

"and  impolitic  that  debts  and  engagements  contracted 

1  Potts  V.  BeU,  8  D.  and  E.  548.  Antoine  v.  Morsbead,  1  Aiarsh.  558. 
Ricord  v.  Bettenham,  8  Barr.  1734 ;  1  Bl.  563.  Anthon  v.  Fisher,  Dongl. 
649  n.  Brandon  v.  Nesbitt,  6  D.  and  E.  23.  Coma  v.  Blaokbome,  Doug]. 
641.  Flindt  v.  Waters,  15  East,  260.  WeUs  v.  WiUiams,  1  Ld.  Baym. 
282.  Yandyck  v.  Whitmore,  1  East,  475.  The  *'Hoop,"  1  C.  Rob.  196. 
Esposito  V.  Bowden,  4  E.  and  B.  963,  7  E.  and  B.  763.  Keid  v.  Hoskins, 
4  E.  and  B.  979 ;  5  E.  and  B.  729;  6  E.  and  B.  953. 

>  Griswold  v.  Waddington,  16  Johnson,  488,  dted  by  WiUes,  J.,  in 
Esposito  V.  Bowden,  7  E.  and  B.  785. 

'  Ex  parte  Boussmaker,  13  Yes.  Jr.  71.  Aloinoos  v.  Negren,  4  E.  and 
B.  217. 

«  BoUe's  Abr.  195.  Ex  parte  Lee,  13  Yes.  Jr.  71.  Fartado  v.  Bodgers, 
3  B.  and  P.  191.  Brandon  v.  Corling,  4  East,  410.  Gamba  v.  Le 
Mesarier,  4  East,  407. 

>  Wolff  V.  Ozhohn,  6  M.  and  S.  102. 
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**  and  made  by  individuals  having  confidence  in  each  other, 
''and  in  their  respective  Governments,  should  ever  be 
"  destroyed  or  impaired  by  national  authority,  on  account 
"  of  national  differences  and  discontents  \"    And  in  1802  Soeh  dMa 
Lord  Alvanley,  C.  J.,  was  able  to  declare  that  England  q^^  ^oq. 
never  had  adopted,  nor  was  likely  to  adopt,  the  course  of  flM»*ed. 
compelling  during  time  of  war  payment  to  the  crown  of 
any  debt  due  to  an  alien  enemy  from  a  subject. 

Some  years  later  the  international  validity  of  such 
a  measure  again  came  up  for  consideration  before  the 
Coiut  of  King's  Bench".  On  August  16,  1807,  on  the  Wolff  v. 
rupture  between  Great  Britain  and  Denmark,  the  Danish  jgxy  ' 
Government  issued  an  oidinance  whereby  all  ships,  goods, 
money  and  monies'  worth  of  or  belonging  to  English 
subjects  were  declared  to  be  sequestrated  and  detained ; 
and,  on  September  9,  a  further  ordinance  appeared 
ordering  an  immediate  return  of  all  debts  due  from 
Danish  to  English  subjects  and  their  payment  into 
the  Danish  treasury.  But  when  in  1817  in  Wolff  v. 
Oxholm,  in  answer  to  a  claim  by  British  merchants  in 
respect  of  transactions  taking  place  before  the  outbreak 
of  hostilities,  a  Danish  subject  set  up  payment  under  these 
ordinances  to  the  Danish  Exchequer,  Lord  EUenborough 
held  that  the  circumstances  furnished  no  ground  of  defence, 
the  confiscatory  ordinance  not  being  conformable  to  the 
usage  of  nations.  The  right  of  confiscating  debts  con- 
tended for  by  the  defendant  on  the  authority  of  citations 
from  Vattel*  was,  he  said,  not  recognised  by  Grotius,  and  was 
actually  impugned  by  Puffendorf  and  others,  such  confisca- 
tion was  at  no  time  general,  and  no  instance  of  it  except 
the  ordinance  in  question  had  been  known  for  more  than 
a  century  past\ 

1  Artiole  10  of  the  Treaty  of  London,  Nov.  19, 1794,  lifartenB,  Reeueil, 
VI.  p.  356.    Button  v.  Sntton,  1  Buss,  and  Myl.  666. 

>  Fortado  v.  Bodgera,  8  B.  and  P.  201. 

•  Vattel,  n.  IS,  §  884;  m.  6,  §  77. 

«  Wolff  V.  Ozbolm,  6  M.  and  8.  92.  Great  Britain  in  1667  reoogniaed 
a  similar  act  of  oonfiscation  on  the  part  of  Denmark ;  Chalmers,  Treatiei, 
I.  p.  76. 

18—2 
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There  It  is,  indeed,  difficult  to  see  any  EM)und  ground  of 

J^'gy  distinction,  either  on  principle  or  in  policy,  between  the 
no  sonnd  treatment  of  ordinary  private  personal  property  belonging 
adis-  to  an  enemy  subject  and  found  within  the  realm  at 
tinction  in  ^jj^  outbreak  of  war,  and  that  of  a  private  debt  due  from 
between  a  subject  to  the  same  enemy.  If  an  enemy  merchants 
S\uch  go<^8  which  still  lie  on  the  quay  without  a  purchaser  are 
debts  confiscable  at  the  hands  of  the  State,  why  should  the 
of  ordin-  pnce  of  a  similar  parcel  be  exempt  from  sequestration 
ary  private  i)ecause  the  goods  have  reached  the  hands  of  a  subject 
belonging  consignee  ?  The  seizure  would  tend  in  the  second  case  as 
to  an  ene-  j^uch  or  as  little  as  in  the  first  to  the  attainment  of  the 

my;  wnion 

is  oon-      object  of  the  war.     But  in  actual  practice  private,  like 
®*     public,  debts  due  to  enemy  subjects  are  not  in  our  day 
confiscated.     The  confiscation  by  the  Confederate  States 
of  debts  due  to  Northerners  frimishes  the  only  instance 
of  such  conduct  belonging  to  modern  times,  and  that 
instance  did  not  pass  without  strong  denunciation\ 
Execatoiy        Executory  contracts  whose  terms  require  fulfilment 
on  during  the  war  are  avoided  by  its  outbreak.     For  example 

avoided  |^  contract  of  insurance  already  effected  is  avoided  by  the 
outbrecdc  of  hostilities,  should  the  property  covered  thereby 
or  8?*-  put  on  an  enemy  character*.  Executory  contracts  not 
requiring  such  fulfilment  are  merely  suspended  during  the 
continuance  of  the  struggle,  and  revive  at  the  conclusion  of 
peace. 
No  oon-  No  contract  entered  into  during  the  war  between  sub- 

between  jects  of  opposing  belligerents  can  be  enforced  either  during 
enemies  ^^0  course  of  the  struggle  or  after  the  conclusion  of  peace', 
war  is  en-  except  such  a  contract  as  is  brought  about  by  sheer  neces- 
forceable,  gj|,y^  ^j.  jj^  pursuance  of  express  permission  on  the  part  of 

the  belligerent  Government  whose  enforcing  authority  is 

^  Correspondence  relating  to  the  CivU  War,  p.  108.  Penonal  Memoirs 
of  V.  8.  Grant,  pp.  891—892. 

>  Gamba  v.  Le  Mesnrier,  4  East,  407.  Brandon  v.  Curling,  Ibid. 
410.  Fnrtado  v.  Bodgers,  8  B.  and  P.  191.  Cf.  Brandon  v.  Nesbitt,  6  D. 
and  E.  28.  Bristow  v.  Towers,  lb.  85,  and  Henkle  v.  Boyal  Exchange 
Assurance  (Company,  1  Ves.  820. 

>  Willison  V.  Pattison,  7  Taunt.  439. 
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sought  to  be  invoked.  In  1779  a  motion  was  made  to  the 
English  Court  of  Common  Pleas  for  a  habeas  corpus  to  be 
directed  to  the  commander  of  the  "  Nightingale/  sloop  of 
war,  to  bring  up  three  Spanish  seamen.  It  appeared  by 
affidavit  that  the  applicants  were  members  of  the  crew  of 
a  Spanish  privateer  captured  by  a  British  cruiser  and 
carried  into  Jamaica,  where  they  were  persuaded  to  enter 
on  board  a  short-handed  British  merchantman,  Captain 
Hannibal  Lush  commander,  on  a  promise  of  wages  and 
an  immediate  exchange  by  cartel  upon  arrival  in  England. 
On  arrival  in  England  Captain  Lush  not  only  turned  them 
over  to  the  "Nightingale"  as  prisoners  of  war,  but  re- 
fused to  pay  the  wages  contracted  for.  The  application 
to  the  Court  was  made  with  a  view  to  their  discharge. 
But  Oould,  Blackstone  and  Nares,  JJ.,  whilst  condemning 
in  strong  terms  the  discreditable  conduct  of  Captain  Lush, 
declared  themselves  unable  to  give  the  slightest  redress, 
the  seamen  being  on  their  own  showing  alien  enemies  and 
prisoners  of  war,  and  therefore  entitled  to  none  of  the 
privileges  of  Englishmen'. 

All  trading  with  the  enemy,  except  by  special  licence, 
is  in  a  subject',  or  in  the  subject  of  an  ally',  illegal.  In  the 
English  leading  case  of  Potts  v.  Bell  in  1800  it  was  declared 
to  be  illegal  in  a  subject  to  import  during  war,  even  in  a 
neutral  bottom,  goods  purchased  in  an  enemy's  territory 
after  the  outbreak  of  hostilities  by  an  agent  there  resident\ 

*  The  case  of  three  Spanish  sailon,  3  Black.  18*24.  In  the  parallel 
ease  of  Spareabnrgh  v.  Bannatyne,  in  1797,  the  plaintiff  was  permitted  to 
recover  on  his  contract,  he  being  no  enemy  citizen  but  a  German  nentral, 
who  had  taken  senrioe  on  board  a  Dutch  vessel  which  was  captured  by 
the  British  during  the  course  of  the  wars  of  the  French  Bevolution. 
Sparenburgh  v.  Bannatyne,  1  B.  and  P.  163.  Cf.  Maria  v.  Hall,  1  Taunt. 
83.    B.  V.  Depardo,  1  Taunt  28. 

>  Potter  V,  Bell,  8  D.  and  £.  548.  Cf.  Gist  v.  Mason,  1 D.  and  E.  84, 
Bell  V.  Gilson,  1  B.  and  P.  355,  and  Henkle  v.  Boy.  Exch.  Ass.  Co., 
1  Yes.  Sr.  320,  where  some  doubts  as  to  the  necessaxy  illegality  of  aU 
trading  with  the  enemy  were  expressed.  Furtado  v,  Bodgers,  3  B.  and 
P.  191. 

*  The  «'Nayade,"  4  C.  Bob.  251. 

^  See  the  exhaustive  and  convincing  argument  of  Sir  John  NichoU  for 
the  plaintiff  in  error. 
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And  in  Willison  v.  Pattison  in  1817,  where  the  de- 
fendants, British  merchants  resident  in  London,  had  in 
their  hands  the  proceeds  of  certain  goods  of  M.  Varlet,  a 
French  merchant  in  Dunkirk,  and  bills  drawn  upon  and 
accepted  by  the  defendants  in  1803-4,  in  time  of  open 
war  between  England  and  France,  came  for  valuable  con- 
sideration into  the  hands  of  the  plaintiff,  an  English-bom 
subject  resident  in  Dunkirk,  rule  absolute  issued  for  a 
nonsuit,  on  the  broad  ground  that  no  contract  could  be 
enforced  in  a  court  of  British  judicature  which  was  made 
during  the  war  and  by  an  alien  enemy  \ 

A  contract  of  insurance  on  enemy  property  entered 
into  in  time  of  war  is  accordingly  void', 
unless  it  In  Antoine  v.  Morshead  in  1815,  where  a  French  in- 

of,  (i?a"*  dorsee  had  after  the  conclusion  of  peace  with  France  re- 
Contraot  covered  on  a  bill  of  exchange  drawn  by  Sir  John  Morshead, 
ty;  one  of  the  British  subjects  d4tentt8  under  the  Napoleonic 

arriU  of  1803,  in  favour  of  a  fellow-prisoner,  and  accepted 
by  the  son  of  the  drawer  in  London,  the  Court  of  Common 
Pleas  refused  a  rule  for  a  new  trial,  Gibbs,  L.C.J.,  remark- 
ing that  the  parties  to  the  bill  could  not  have  existed 
without  the  means  of  raising  money  adopted,  and  that, 
if  the  doctrine  of  the  illegality  of  all  communication  with 
the  enemy  had  been  carried  to  the  extent  contended  for 
by  the  defendant,  many  English  subjects  must  have 
penshed  in  France*, 
(ii)  Tra-  A  state  may  on  grounds  of  policy  relax  the  severity  of 

dmg  under  £^  rule  of  non-intercourse  either  by  proclamation  or  by 
mission,    special  licence.     The  practice  supporting  a  general  per- 
mission to  trade  in  articles  of  a  non-contraband  character' 
has  not  however  taken  such  root  as  to  suggest  any  great 

1  Willison  V,  Pattison  and  others,  7  Tannt.  489. 

'  Bristow  V.  Towers,  6  D.  and  E.  36. 

>  Antoine  v.  Morshead,  1  Marsh.  55S;  6  Taunt.  237.  Daubnz  v. 
Morshead,  6  Taunt.  332. 

*  By  Order  in  Council  of  April  15,  1854,  Great  Britain  granted  per* 
mission  to  her  subjects  to  trade  freely  to  non-blookaded  Bussian  ports  in 
articles  not  being  contraband  carried  in  neutral  bottoms;  and  a  like 
policy  was  adopted  by  France  and  Bussia. 
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alleviation  of  strict  war-right  in  this  regard  in  the 
future,  while  a  special  licence  is  in  all  cases  strictly 
construed  \ 

The  privilege  of  necessity  is  sometimes  invoked  to  Is  a  ran- 
cover  the  case  of  a  contract  of  ransom,  where  such  an  ar-  ^^^^^  ^^ 
rangement  is  not  forbidden  by  the  municipal  law  of  the  contract 

"         ,,  .^  IT  ofneoeg- 

ransomed .  aity? 

In  Rioord  v,  Bettenham  in  1765,  where  action  wasRieordv. 
brought  against  the  master  of  the  British  ship  "Syren"  on  £jJJ^7^ 
a  ransom  bill  given  by  the  defendant  to  the  plaintiff,  who 
in  the  then  recent  French  war  was  captain  of  the 
"Badine,"  French  privateer,  to  ransom  his  vessel  on 
capture  off  Cape  Negrillo  in  1762,  Lord  Mansfield,  after 
causing  inquiry  to  be  made  into  the  practice  of  France 
and  Holland,  upheld  the  contract,  rejecting  the  pleas  for 
the  defence  based  on  (1)  the  death  in  prison  of  the  mate 
of  the  "Syren,"  who  had  been  given  as  hostage  for  the 
fulfilment  of  the  contract,  (2)  the  general  illegality  of 
contracts  between  subjects  of  opposing  states  in  time 
of  war*. 

Similar  decisions  were  given  in  Comu  v.  Blackbume  in  and  An- 
1781  and  in  Anthon  v.  Fisher  in  1782,  but  in  the  latter  case  Fiahwi 
the  judgment  of  the  Court  of  King's  Bench  was  reversed  ^^82. 
on  writ  of  error  in  the  Exchequer  Chamber,  where  the 
judges  unanimously  held  that  an  alien  enemy  could  not 
by  the  municipal  laws  of  England  sue  for  the  recovery 
of  a  right  claimed  to  have  been  acquired  by  him  in  time 
of  actual  war\    And  Lord  Alvanley  in  Furtado  v.  Rodgers 
declared  that  no  action  was  ever  maintained  upon  a  ransom 
bill  in  a  court  of  common  law  until  the  case  of  Ricord  t; 
Bettenham,  and  that  he  had  the  authority  of  Sir  William 


^  Yandyok  v.  Whitmore,  1  East,  475 ;  Everth  v,  Tonno,  1  B.  and  A. 
142;  Gamelo  v.  Britten,  4  B.  and  A.  184.  The  "longe  Johannes,'*  4  0. 
Bob.  264. 

*  Kent,  Comm.onInLLaw,  ed.  J.  T.  Abdy,  p.  206.  Woolsey,  Intro. 
§150. 

*  Bioord  v.  Bettenham,  3  Burr.  1784;  1  Black,  568. 

*  Cornn  v,  Blaekborne,  Dongl.  641.    Anthon  v.  Fisher,  Ibid.  649  n. 
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Scott  for  saying  that,  in  the  Admiralty  Court,  the  suit  was 

always  instituted  by  the  hostage  \ 
A  Btaie  Stat.  22  Geo.  3,  a  25,  passed  between  the  argument 

Hd^tarab-  ^  Anthon  V.  Fisher  and  the  final  verdict,  and  several 

jects  to      subsequent  statutes  made  it  illegal  for  any  of  his  Majesty's 
ffiYO  ran-         -  ,  , 

Bom  bills,  subjects  to  ransom,  or  enter  into  any  contract  or  agree- 
ment for  ransoming,  any  ship,  vessel  or  cargo  belonging  to 
any  of  his  Majesty's  subjects,  which  should  be  captured  by 
the  subjects  of  any  state  at  war  with  his  Majesty,  or  by 
any  persons  committing  hostilities  against  his  Majesty's 
subjects;  and  declared  all  contracts  and  agreements  which 
should  be  entered  into,  and  all  bills,  notes,  and  the  secu- 
rities which  should  be  given  by  any  person  or  persons 
for  ransom  of  any  such  ship,  vessel  or  cargo,  to  be  abso- 
lutely void  in  law  and  of  no  e£fect  whatever*. 
The  And  now  by  Section  45  of  the  British  Naval  Prize 

Narlf      ^ct,  1864  (27  and  28  Vict.  c.  25),  "  Her  Majesty  in  Coun- 
Prize        "cil  may  fix)m  time  to  time,  in  relation  to  any  War, 
on  ran-  '  "  make  such  Orders  as  may  seem  expedient,  according  to 
Boms.        « circumstances,  for  prohibiting  or  allowing,  wholly  or  in 
"  certain  cases,  or  subject  to  any  Conditions  or  Regulations 
"  or  otherwise,  as  may  from  time  to  time  seem  meet,  the 
"  ransoming  or  the  entering  into  any  Contract  or  Agree- 
"  ment  for  the  ransoming  of  any  Ship  or  Qoods  belonging 
"  to  any  of  Her  Majesty's  Subjects,  and  taken  as  Prize  by 
any  of  Her  Majesty's  Enemies. 

"Any  Contract  or  Agreement  entered  into,  and  any 

Bill,  Bond,  or  other  Security  given  for  Ransom  of  any 

Ship  or  Goods,  shall  be  under  the  exclusive  Jurisdiction 

"  of  the  High  Court  of  Admiralty  as  a  Prize  Court  (sub- 

"  ject  to  appeal  to  the  Judicial  Committee  of  the  Privy 

"  Council),  and  if  entered  into  or  given  in  contravention 

1  Fartado  v.  Bodgers,  3  B.  and  P.  200.  Tranter  v.  Watson,  2  Ld. 
Baym.  931.    Sir  W.  Soott  in  the  <*Hoop,"  1  C.  Bob.  201. 

3  Stat.  22  Geo.  HX  c.  25,  bb.  1  and  2.  Stat.  88  Geo.  III.  o.  66,  bb. 
86—39.  Stat.  43  Geo.  TIL  o.  160,  ea.  33—86.  Stat.  45  Geo.  m.  c.  72, 
88.  16 — 19.  Biartens,  JUcueilt  xv.  p.  804.  Havelock  v.  Bockwood,  8  D. 
and  E.268.    ParBons  v,  Soott,  2  Taunt  368.   Webb  v.  Brooks,  8  Taunt.  6. 
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"  of  any  such  Order  in  Council  shall  be  deemed  to  have 
''been  entered  into  or  given  for  an  illegal  considera- 
"  tion. 

**  If  any  person  ransoms  or  enters  into  any  Contract 
<'or  Agreement  for  ransoming  any  Ships  or  Goods,  in 
"  contravention  of  any  such  Order  in  Council,  he  shall  for 
every  such  offence  be  liable  to  be  proceeded  against  in 
the  High  Court  of  Admiralty  at  the  suit  of  Her  Majesty 
in  Her  Office  of  Admiralty,  and  on  Conviction  to  be 
"  fined,  in  the  Discretion  of  the  Court,  any  sum  not  ex- 
"  ceeding  Five  Hundred  Pounds." 

Illicit  correspondence  between  the  subjects  of  opposing  (2)  Illioit 
belligerents  is  strictly  forbidden.     The  direct  imparting  ^^jenoe 
to  an  enemy  of  information  which  may  be  turned  to  valu-  with,  and 
able  account  in  the  course  of  the  war  is,  of  course,  in  a 
subject  directly  treasonable\ 

And  no  subject  of  one  belligerent  may  lawfully  assist  (8)   In- 
the  other  in  any  indirect  fiwhion.    The  purchase  of  public  gigtan^^of 
stock  created  by  an  enemy  state  during  time  of  war,  is,  ***?  enemy 
for  example,  highly  improper :  and  has  been  declared  a  ject  pan- 
misdemeanor  in  a  British  subject'.     Loans  created  before  *8^^^«« 
the  war  are  not,  however,  interfered  with,  albeit  the 
payment  of  interest  thereon  may  be  in  respect  of  enemy 
shareholders  suspended  during  the  war. 

War  is  but  a  means  to  an  end,  and  such  means,  and  (II.)  Ai 
such  means  alone,  are  open  to  the  belligerent  as  are  abso-  ^^a^ 
lutely  required  for  the  attainment  of  his  ultimate  object.  ^"^  ^^ 
The  hurt,  spoiling  or  dishonour  of  a  hapless  peasant  in  no  batantT^ 
way  conduces  to  the  obtaining  of  satisfaction  from  that 
peasant's  offending  Government. 

An  invader  therefore  lawfully  may,  over  and  above  {o)  To 
the  exercise  of  a  just  measure  of  open  force  against  the  ^j^^m- 
armed  forces  of  his  opponent,  seize  and  make  prisoners  ^***"H  *** 
of  the  persons  of  important  ministers  and  officials  of  his  to  respect 
enemy,  supersede  his  laws,  appropriate  his  public  movable  *^®  °**°" 

batant 
character, 
^  B.  V,  Stone,  6  D.  and  £.  627.    B.  v.  Hensey,  1  Barr.  642. 

3  Stat.  17  and  IS  Vict.  o.  128. 
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property,  occupy  his  public  buildings  and  sequestrate  his 
public  rents  \ 

He  may  not  ill-treat  or  abuse  the  person  of  an  unof- 
fending non-combatant  inhabitant  of  the  territory  invaded, 
nor  interfere  with  him  and  his  in  the  pursuit  of  his  ordi- 
nary peaceful  associations,  except  in  so  far  as  the  course 
of  warlike  movements  renders  such  interference  unavoid- 
and  to  ab-  able.    The  comfort  of  private  non-combatants  must  3deld 
nnneoes-    ^  ^^^  necessities  of  war,  should  they  chance  to  come 
"*^  ^^.    within  the  line  of  fire  of  opposing  belligerents,  but,  other- 
re^ud.       wise  than  in  pursuance  of  a  necessary  strategical  move- 
ment, their  persons  and  dwellings  are  protected  fix)m 
harm. 
Welliiig.  In  the  Proclamation  of  April  1st,  1814,  issued  upon  the 

as^to^KT"  ^ntry  of  the  Allied  Forces  into  France,  Wellington  sup- 
rights  and  plied  a  model  pronouncement  upon  the  conduct  which  a 
an  invader  civiUsed  invader  may  be  expected  to  observe  towards  the 
o?  S"^*  inhabitants  of  an  invaded  territory,  and  upon  the  treat- 
oom-  ment  which  he  is  entitled  to  look  for  in  return. 
^  "lo.    Les  mairee,  ayant  sous  leurs  ordres  les  gardes 

damation  communales,  sont  responsables  envers  le  Commandant-en- 
?n  ^Im    ^^®^  P^^^  ^*  tranquillity  de  leurs  communes  respectives ; 
in  1814.     et  ils  feront  d^sarmer  tous  ceux  qu'ils  suspecteront  avoir 
rintention  de  Tinterrompre. 

2^.  Le  Ck>mmandant-en-Chef  fietit  savoir  aux  habitans 
du  pays  que  les  loix  de  la  guerre  ne  permettent  pas  que 
rhabitant,  demeurant  dans  son  village,  &8se  en  mdme 
temps  le  metier  de  soldat.  II  faut  que  ceux  qui  d^sirent 
Stre  soldats  aillent  servir  dans  les  rangs  ennemis ;  et  que 
ceux  qui  d&irent  vivre  tranquillement  chez  eux,  sous  la 
protection  du  Commandant-en-Chef,  ne  portent  pas  les 
armes, 

3^  Le  Commandant-en-Chef  ne  permettra  k  qui  que 
ce  soit  de  faii*e  les  deux  metiers ;  et  toute  personne  non 
militaire  qui  sera  trouv^  en  armes  sur  les  derri^res  de 
I'armde  (except^  ceux  dans  les  gardes  communales  em- 

1  Cf.  Wellington  to  H.H.  the  Prince  of  Beneyent,  11  Sept  1814, 
JH$p<Uehes,  908.    PenoncU  Memoirt  of  U.  8,  OrafO^  p.  607. 
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ploy^  sous  les  ordres  du  maire  de  la  commune,  par  la 
permission  du  Commandant-en-Chef,  enonc^  de  la 
mani&re  dite  en  sa  proclamation  du  23  F^vrier,  No.  18) 
sera  jug^  selon  les  loix  militaires,  et  traits  de  la  ma^ 
ni^re  que  les  Gdndraux  ennemis  ont  traits  les  Espagnols 
et  les  Portugais. 

4^  Le  Commandant-en-Chef  esp^re  que,  oomme 
jusqu'ji  present,  la  tranquillity  publique  ne  sera  pas  in- 
terrompue ;  et  que  la  droiture  et  Tactivit^  des  magistrats, 
et  le  bon  sens  des  gentilhommes  et  des  citoyens  du  pays, 
Taideront  k  diminuer  les  maux  de  la  guerre,  malgr^  les 
efforts  des  malveillans  et  des  int^ress^  a  les  augmenter. 
Mais  il  &it  savoir  que,  s'il  vient  k  6tre  dans  le  cas  de 
faire  avancer  des  troupes  pour  conserver  la  tranquillity 
publique  sur  les  derrieres  de  Tarm^e,  les  firais  de  Ten- 
tretien  et  de  la  subsistance  de  telles  troupes  seront  k  la 
charge  du  district  qui  les  aura  rendu  n^cessaire8\'' 

The  great  commanders  of  more  recent  wars  have,  it  is  Coin- 
satisfactory  to  note,  with  praiseworthy  uniformity  displayed  have,  in 
a  desire  to  conform  to,  and  if  possible  improve  upon,  this  general,  in 
eminently  just  and  politic  war-practice*.    General  Grant,  wars 
during  the  War  of  Secession,  held  it  humane  to  both  sides  ^edre  to 
to  protect  the  persons  of  those  private  individuals  found  ftdopt  a 

mnrA  la 

in  their  houses  within  the  sphere  of  military  operations,  nient  war- 
but  to  consume  everything  that  could  be  used  to  support  SJ*®*i^ . 
or  supply  armiea     Promiscuous  pillaging  he  discouraged  formerly 
and  punished,  but  provisions  and  forage  which  could  not  'o^^^'^ » 
be  brought  in  were  destroyed  without  compensation  to 
the  owners*.     Hunter  and   Sheridan  exceeded  the  in-  but  ex- 
structions  of  their  chief,  lajring  waste  the  whole  valley  muBt^g^ 
of  Virginia,  the  former  sparing  neither  house,  bam  nor  ^  no*«d. 
farming  implement,  and  the  latter  coming  little  behind 


1  Ditpateheit  892. 

'  For  the  war-practice  of  the  American  armies  in  oconpation  of  Mexico 
and  during  the  War  of  SeoesBion,  see  PenomU  Memoirt  of  U.  S.  Orant, 
I.  pp.  102,  897,  677.  Long's  Memoin  of  Bobert  E.  Lee,  pp.  222, 227,  228, 
272,  278. 

'  Penonal  Memoin  of  U.  S.  Grant,  z.  p.  869. 
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in  the  completeness  of  his  career  of  destruction  \  And 
this  policy  justified  itself  by  its  ultimate  success,  the 
surrender  of  the  attenuated  forces  of  Lee  at  Appomattox 
Court-house  being  directly  brought  about  by  the  total 
failure  of  supplies'. 
The  The  rules  of  modem  warfare  forbid  indiscriminate 

oHhe        plunder,  and  limit  the  rights  of  the  invader  to  the  pro- 
"g*^*??^  curing  of  transport,  of  supplies  and  accommodation  by 
to  a  com-  requisition  and  contribution  and  the  billeting  of  troops. 
deaS*"^  Land,  public  buildings,  churches  or  houses  may  all  be 
withnon-  occupied  for  temporary  military  purposes;  rolling  stock 
^^lieB.    ^f  ^  railway  company  may  be  utilised,  and   the  cart- 
owner  compelled  to  aid  with  his  team  in  the  forwarding 
of  baggage  or  munitions  of  war*,  but,  so  long  as  the 
property-owner  takes  no  active  part  in  the  struggle  by 
lending  assistance  in  any  way  to  the  armed  forces  of  his 
iP)  To  im-  party,  his  liability  is  confined  to  the  meeting  of  a  requi- 
nonhco^°  sition,  to  the  payment  of  his  share  of  a  contribution,  and 
^a**^*8      to  the  providing  of  accommodation  for  the  officers  and 
toBabmit  men  fairly  quartered  upon  him.    The  gratitude  of  the 
to  certain  modem  combatant  wisely  exempts  from  this  last  obli- 

necessaiy  "^        .... 

liabilitiee,  gation  the  house  of  the  charitable  individual  who  takes 
J^,^^^   in  and  cares  for  the  wounded*. 

from 

tftking  1  Long*B  Memoirs  of  Robert  E.  Lee,  Chap.  xvm. 

^^JT*  ^         ^  ^^^^*  Chap.  xzi.    The  disooveiy  on  the  person  of  the  slain  Colonel 

struggle.  Dfthlgren,  the  commander  of  the  famous  *' Richmond  Raid/'  of  papers 
disclosing  the  order  of  attack  on  the  Confederate  capital,  and  enjoining 
the  release  of  prisoners,  the  killing  of  the  officers  of  the  Confederate 
Executive,  and  the  burning  and  sack  of  the  city,  has  a  strangely  ugly 
look.  But  the  issue  of  these  barbarous  instructions  was  promptly  and 
emphatically  disclaimed  alike  by  the  Government  at  Washington  and 
by  the  Federal  conmianding  officers.    Ibid.  chap.  zvi. 

s  Gurwood's  Dispatches,  597,  604,  685.  The  General  Ciders  of 
Wellington  reveal  the  exercise  by  that  great  commander  of  the  utmost 
vigilance  in  suppressing  abuses  arising  out  of  the  practice  of  irregularly 
pressing  or  "embargoing*'  carts  or  articles  of  supply  required  by  the 
exigencies  of  the  service.  See  General  Order  of  Dec.  1, 1811 .  Gurwood,  p. 
541.  For  these  irregularities  the  inert  negligence  of  the  Portuguese 
Government  was  largely  accountable.     Dispatches,  635. 

^  **  Inhabitants  of  the  country  who  may  bring  help  to  the  wounded 
**  shall    be    respected,  and  shall  remain  free.      The  generals  of  the 
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Beligious,  charitable  and  educational  foundations, 
cathedrals  and  churches,  hospitals,  colleges  and  the 
like,  though  public  buildings,  are,  with  museums  and 
other  institutions  for  the  encouragement  of  science  and 
art,  granted  a  tolerably  comprehensive  exemption  from 
the  operations  of  war,  but  may  be  utilised  for  pressing 
public  requirements,  or  even,  if  need  be,  taxed\ 

The  private  landowner  must  be  left  in  the  posses- 
sion of  his  estate  and  in  the  receipt  of  his  rents,  the 
householder  in  the  occupation  of  his  home  and  the  owner- 
ship of  his  goods. 

An  invading  army  must  be  fed  and  clothed,  and  the 
conqueror  may  well  claim  to  impose  the  expense  of  his 
warfare  upon  the  revenue  sources  of  his  opponent ;  but 
payment  must  be  extracted  in  a  regular  and  orderly 
fashion  and  by  responsible  agents,  not  by  a  wageless  and 
disorderly  soldiery  living  at  free  quarters. 

Acts  of  wanton   violence,  either  against  person  orAeisof 

property,  it  behoves  a  commander  to  suppress  and  punish  yioienee 

by  every  means  in  his  power,  including  the  infliction  of  ®°  **** 

death'.    A  soldier,  officer  or  private  of  the  United  States,  oom- 

who,  detected  in  the  act  of  committing  such  violence  ^J^i^^i^ 

disobeys  a  superior  ordering  him  to  abstain  from  it,  may  rigoroiuily 

be  lawfully  killed  on  the  spot  by  that  superior".    Neglect  ^y  the'* 

of  duty  in  this  respect  by  a  belligerent  may  afford  just  rjsponsi- 

ground  for  the  adoption  on  the  part  of  the   enemy  of  manding 

officer. 

'*  belligerent  Powers  shall  make  it  their  care  to  inform  the  inhabitants  Neglect 
**  of  the  appeal  addressed  to  their  humanity,  and  of  the  neatrality  which  ^^j^  ^. ' 
'*  will  be  the  consequence  of  it.    Any  wounded  man  entertained  and  tidiation. 
"  taken  care  of  in  a  house  shaU  be  considered  as  a  protection  thereto. 
"  Any  inhabitant  who   shall  have  entertained  wounded  men  in  his 
••  house  shall  be  exempted  from  the  quartering  of  troops,  as  weU  as 
*'  from  a  part  of  the  contributions  of  war  which  may   be  imposed." 
Art.  V.  of  the  Convention  of  Geneya,  1866.    Hertslet,  Map  of  Europe  by 
Treaty,  m.  p.  1624. 

1  Gurwood's    Wellington**    Ditpatehei,    997.     Inttruetions  for   the 
Government  of  U.  8,  Armies  in  the  Field,  Arts.  84— B6. 

3  Cf.  Brenton's  Life  of  St  Vincent,  x.  pp.  96,  97. 

>  Inwtruetiont  for  the   Oovemment   of  U.  S.  Armies  in  the  Field, 
Art.  44. 
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retaliatory  measures  to  the  operation  of  which  all  prisoners 
of  war  are  subject. 
Ol-oon-  Defeated  and  retreatin&f   troops  are  commonly  the 

theFrenoh  worst  offenders  against  the  laws  of  war.  Qrave  charges 
p  ^MiU.  ^®^®  brought  against  the  British  forces  under  Sir  John 
'  Moore  during  the  hasty  and  demoralising  retreat  which 
ended  so  gloriously  in  the  hard-won  victory  of  Corunna. 
The  French  in  Portugal  subsisted  their  armies  on  the 
country,  plundering  everything  they  found  and  sweeping 
off  without  payment  every  article  of  food  or  raiment, 
every  animal  and  every  vehicle  on  which  they  could  lay 
their  hands'.  When  they  came  to  retreat,  they  displayed, 
as  was  to  be  expected  after  such  earlier  training,  *'  a  bar- 
barity seldom  equalled,  and  never  surpassed,"  looting 
and  burning  every  viU^e  and  town  through  which  they 
passed,  and  this  by  official  sanction*.  The  French  system 
of  war  was,  in  the  opinion  of  Wellington,  the  heritage  of 
the  levie  en  masse  of  the  revolutionary  days,  and  ''the 
greatest  evil  that  ever  fell  on  the  civilised  world*." 
of  the  With  the  sufferings  of  long  years  of  French  domina- 

?J^^5ano8  *^^^  ^^^  ^^^^  ^^  mind,  the  triumphant  Spaniards  in  1813 
in  isia-    looked  to  the  pillage  of  France  for  the  building  of  their 

fortunes.  Wellington  did  all  that  man  could  do  to  pre- 
Ezertions  serve  the  unhappy  French  peasantry  &om  ill-usage.  When 
^Qg^2^'  ^  his  Spanish  colleagues  forwarded  bitter  complaints  of  orders 
prevent  which,  as  a  sure  preventive  against  marauding,  kept  their 
aaiyvio-  divisions  under  arms  during  the  entire  day,  Wellington 
lenoe:        ^^s  quick  with  his  reply : 

his  ad-  "  Before  I  gave  the  orders  of  the  — th,"  he  wrote  to 

momtionB  Qguej^l  Morillo,  "of  which  you  and  the  officers  under 

''your  command  have  made  such  repeated  complaints; 

"I  warned  you  repeatedly  of  the   misconduct  of  your 

^  Memorandnm  of  OperationB  in  1810,  Gorwood'B  I>upatehe$,  504. 

t  Wellington  to  the  Earl  of  Liverpool,  Biardh  14,  1811,  Ourwood's 
DUpatches,  607. 

'  Wellington  to  Baron  Constant de  Bebeoque,  31  Jan.  1812.  Gnrwood, 
628.  Compare  Segor,  Expedition  to  Russia,  Vol.  i.  pp.  93 — ^95  and  103, 
Vol.  II.  pp.  132,  133 ;  ante,  pp.  81,  82. 
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"troops,  in  direct  disobedienoe  of  my  orders,  which  I 
"told  you  I  could  not  permit;  and  I  desired  you  to 
"take  measures  to  prevent  it.  I  have  sent  orders  to 
"countermand  those  which  I  gave  on  the  18th;  but  I 
"  give  you  notice  that,  whatever  may  be  the  consequence, 
"  I  shall  repeat  those  orders,  if  your  troops  are  not  made, 
"by  their  officers,  to  conduct  themselves  as  well-disd- 
"  plined  soldiers  ought. 

"  I  did  not  lose  thousands  of  men  to  bring  the  army 
"  under  my  command  into  the  French  territory,  in  order 
that  the  soldiers  might  plunder  and  ill-treat  the  French 
peasantry,  in  positive  disobedience  to  my  orders;  and 
I  beg  that  you,  and  your  officers,  will  understand  that 
"  I  prefer  to  have  a  small  army  that  will  obey  my  orders, 
"and  preserve  discipline,  to  a  large  one  that  is  disobe- 
"  dient  and  undisciplined ;  and  that,  if  the  measures  which 
"I  am  obliged  to  adopt  to  enforce  obedience  and  good 
"  order  occasion  the  loss  of  men,  and  the  reduction  of  my 
force,  it  is  totally  indifferent  to  me ;  and  the  fault  rests 
with  those  who,  by  the  neglect  of  their  duty,  suffer  their 
soldiers  to  commit  disorders  which  must  be  prejudicial 
to  their  country. 

"  I  cannot  be  satisfied  with  professions  of  obedience. 
My  orders  must  be  really  obeyed,  and  strictly  carried 
"  into  execution ;  and  if  I  cannot  obtain  obedience  in  one 
way,  I  will  in  another,  or  I  will  not  command  the  troops 
which  disobey  me\" 
And,  not  satisfied  with  professions  of  obedience  on  the  and  mea- 
part  of  others,  Wellington  was  not  himself  content  with  "'"*** 
mere  denunciatoiy  words.     He  devised  regulations  for  the 
prevention  of  every  disorder.     Safeguards  were,  wherever 
possible,  given ;  an  officer,  superior  or  non-commissioned, 
was  cantoned  in  every  house  where  troops  were  quartered, 
with  orders  to  see  to  it  that  no  soldier  took  away  his  arms 
from  his  cantonment  or  left  it  after  dark :  the  rolls  were 
constantly  called  en  bivouac,  and  inspecting  officers  regu- 
larly visited  every  billet  to  receive  any  complaint:   no 

^  Welliiigton  to  General  MoriUo,  Dec.  28, 1818,  Dupatehet,  862. 
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foraging  party  was  suffered  to  go  out  without  an  officer, 
and  no  supplies  to  be  requisitioned  except  by  responsible 
officials  and  under  the  protection  of  regular  voucher  and 
receipt.  And  when  such  precautionary  measures  £uled 
of  their  object,  the  punishment  of  the  transgressor  was 
exemplary  and  speedy :  officers  were  put  under  arrest  and 
marauding  soldiers  promptly  hanged  \ 

By  care  such  as  this  it  came  about  that  the  terror- 
stricken  people  who  had  fled  from  their  homes  when  the 
French  were  quartered  upon  them  returned  when  the 
English  came  to  occupy  them*. 

Wellington  had,  as  on  all  else,  very  clear  ideas  as  to 
the  common  cause  of  the  demoralisation  of  an  army. 
"  I  repeat,"  he  wrote  to  Don  J.  de  Carvajal,  "  that  officers 
"and  soldiers  without  discipline  or  subordination  are 
''  worse  than  useless ;  and  that  discipline  and  subordina- 
"  tion  cannot  be  established  in  any  army  that  is  neither 
"  paid  nor  fed'.''  In  1813  he  refused  until  secure  of  funds 
from  England  to  lead  the  starving  and  vengeful  Spanish 
troops  over  the  frontier  into  France,  since  without  pay 
and  food  they  must  plunder,  and  by  plunder  they  would 
ruin  all*. 

Given,  however,  the  most  fitr-seeing  of  generals  and 
the  mildest  mannered  of  soldiery,  War  must  ever  bear  its 
curse.  Where  War  is  necessary  it  is  a  mere  calamity, 
where  needless  it  is  the  worst  of  crime.  Practice  has 
introduced  a  wide  toleration  in  the  matter  of  the  treat- 
ment of  the  pei^sons  of  non-combatants  wherever  found : 
it  has  decided  against  the  confiscation  of  enemy-owned 
real  property^:  it  has  rendered  inviolate  debts  public  or 

^  See  General  Orden  of  Tarions  dates. 

3  Evidence  of  Field-Marshal  the  Dake  of  Wellington  before  the 
Boyal  Gomnussion  for  Inquiry  into  Military  Punishments.  Garwood, 
p.  928. 

>  Wellington  to  Don  J.  de  Carvajal,  19  Feb.  1818,  Ditpatehei,  7S7. 

«  WeUington  to  Earl  Bathnrst,  21  Nov.  and  21  Deo.  1813,  Ibid.  852 
and  861.  Cf.  Wellington  to  the  Marqness  Wellesley,  Aug.  8,  1809,  **  A 
"  starving  army  is  actually  worse  than  none.'*  Memoin  and  Corrttpond- 
enee  of  the  Marqueu  Welletley^  in.  p.  47. 

"  The  receipt  by  the  subject  of  one  belligerent  of  the  rents  of  real 


ABNORMAL  INTERNATIOKAL  LAW.  289 

private  due  to  private  individuals ;  it  has  greatly  limited  (i)  Private 
the  sphere  within  which  private  property  of  any  descrip-  Sf^^b- 
tion  lying  within  invaded  territory  may  be  affected  by  |^*  ?^  ^ 
belligerent  operations,  has  confined  booty  to  state-owned  state 
property  and  the  produce  of  the  sack  of  a  stormed  city,  J^aSrawxit 
and  has  prohibited  all  indiscriminate  looting.  But  not  within  his 
yet  have  we  attained  to  the  state  for  which  Franklin  JJ'Jhe^Sut- 
sighed',  and  reduced  hostilities  to  a  mere  duel  of  national  ^'b^  ^^ 

war  or 

champions,  after  the  fashion  of  the  ancient  Trial  by  oomixig  in 
Combat     The  private  property  of  the  belligerent  ship-  ***®^^^' 
owner  or  merchant  is  still  liable,  save  when  protected  by 
the  neutral  flag,  to  capture  at  sea,  and  the  right  to  seize 

property  lying  within  the  dominionB  of  the  other  wiU,  however,  be  well- 
nigh  impossible  under  the  strict  role  of  non-interoourse. 

1  "There  are  three  employments  whieh  I  wish  the  law  of  nations 
"  wonld  protect,  so  that  they  should  never  be  molested  nor  interrapted 
"by  enemies  even  in  times  of  war:  I  mean  farmers,  fishermen  and 
*' merchants."  Franklin.  See  Wools^,  Iniro.  to  Study  of  Int.  Law^ 
1 128.  Compare  the  Treaty  of  Commerce  between  the  King  of  Prassia 
and  the  United  States'  of  America  signed  at  the  Hague  Sep.  10,  1785, 
Art.  zziii.  **  B'il  Bunrient  nne  gnerre  entre  les  Parties  Contractantes,  les 
marohaads  de  Ton  des  deoz  l^tats  qui  rMderont  dans  Tantre,  aoront  la 
permission  d'y  rester  encore  nenf  mois,  poor  reoneillir  lenrs  dettes 
actives  et  arranger  lears  affaires ;  aprds  qaoi  ils  poorront  partir  en  toate 
liberty  et  emporter  tons  lears  biens,  sans  6tre  molest6s  ni  empteh^ 
Les  femmes  et  les  enfans,  les  gens  de  lettres  de  tontee  les  faooltte,  les 
caltiyatears,  artisans,  mannfaotoriers  et  ptehenrs,  qui  ne  sont  point 
armte,  et  qui  habitent  des  yiUes,  villages  oa  places  qui  ne  sont  pas 
fortifite,  et  en  gto^ral  tons  oenx  dont  la  vocation  tend  k  la  snbdstance  et 
A  I'avantage  common  dn  genre  hmnain,  aoront  la  liberty  de  continoer 
tears  professions  respectives,  et  ne  seront  point  molest6s  en  leors 
personnes,  ni  leors  maisons,  oo  tears  biens  incendi^s,  oo  aotrement 
d^truits,  ni  leors  champs  ravages  par  les  armto  de  Tennemi  an  poavoir  do 
quel  ils  poorraient  tomber  par  les  6vbnemens  de  la  gnerre;  mais  si  Ton 
se  troove  dans  la  n6cessit6  de  prendre  qoelqoe  chose  de  leors  propri6t6s 
poor  Tosage  de  I'annde  ennemie,  la  valeor  en  sera  payte  k  on  priz 
raisonnable.  Toas  les  vaisseaox  marehands  et  commer^ans,  employes  k 
r6ehange  des  prodootions  de  diff^rens  endroits,  et  par  cons^qaent 
destines  k  faciliter  et  k  r^pandre  les  n^cessit^,  les  commodity  et  les 
doooeors  de  la  vie,  passeront  librement  et  sans  6tre  molest^s.  Et  tes 
deoz  Poissances  Contractantes  s'engagent  k  n'accorder  aocone  com- 
mission k  des  vaisseaoz  armte  en  coarse,  qoi  les  aatoris&t  k  prendre  on 
k  d^troire  ces  sortes  de  vaisseaoz  marehands,  oo  k  interrompre  le  com- 
merce."   Biartens,  Recueilf  n.  p.  576. 

w.  19 
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isoonfiB-    on  the  outbreak  of  war  ordinary  movables  lying  within 

So^not  Btate-limits,  and  being  the  property  of  subjects  of  a  hostile 

ip$o  facto  Power,  must  still  be  ascribed  to  a  belligerent*.      The 

ed.  most    reasonable   and    well    supported   doctrine  makes 

enemy-owned  personal  effects  being  or  coming  within 

state-boundaries  after  the  commencement  of  hostilities 

confiscable  though  not  ipso  facto  confiscated*. 

Brown  V.         "However   strong,"    sajrs    the    American  Chancellor 

Satw!**^  Kent,  "  the  current  of  authority  in  fiEivour  of  the  modem 

"  and  milder  construction  of  the  rule  of  national  law  on 

"this  subject,  the  point  seems  to  be  no  longer  open  for 

"discussion   in  America;  and  it  has  become  definitely 

"  settled  in  favour  of  the  ancient  and  sterner  rule,  by  the 

"  Supreme  Court  of  the  United  Statea    The  effect  of  war 

"  upon  British  property,  found  in  the  United  States,  on 

"  land,  at  the  commencement  of  the  war,  was  learnedly 

"discussed,  and  thoroughly  considered,   in  the  case  of 

"'Brown';  and  the  Circuit  Court  of  the  United  States,  at 

"Boston,  decided,  as  upon  a  settled  rule  of  the  law  of 

"nations,  that  the  goods  of  the   enemy  found  in  the 

"  country  and  all  the  vessels  and  cargoes  found  afloat  in 

"  the  ports  of  the  United  States  at  the  commencement  of 

"hostilities,  were  liable  to  seizure  and  confiscation,  the 

"exercise  of  the  right  resting  in  the  discretion  of  the 

"  sovereign  of  the  nation.    When  the  case  was  brought  up, 

"on  appeal,  before  the  Supreme  Court  of  the  United 

"  States,  the  broad  principle  was  assumed,  that  war  gave 

"to  the  sovereign  full   right  to  take  the  persons,  and 

"confiscate  the  property  of  the  enemy,  wherever  found; 

"and  that  the  mitigations  of  this  rigid  rule,  which  the 

"  wise  and  humane  policy  of  modem  times  had  introduced 

"  into  practice,  might,  more  or  less,  affect  the  exercise  of 

"  the  right,  but  could  not  impair  the  right  itself*." 

(2)  PriTate        The  movement  in  the  direction  of  the  exemption  from 

of^tSfisab-  capture  of  private  property  at  sea  has  scarcely  as  yet 

^  liindo  V.  Bodney,  Dongl.  613. 

*  Brown  v.  United  States,  8  Cranch  110. 

*  Kent,  Comm,  on  International  Law,  ed.  J.  T.  Abdy,  pp.  196—7. 
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passed  beyond  the  field  of  purely  theoretic  argument*,  jeot  of  a 
Two  nations  have  taken  the  lead  in  its  support.    In  state 
America  Monroe,  Marcy  and  Fish  have  followed  in  the ^^^^ j. 
track  pursued  in  earlier  days  by  Benjamin  Franklin,  and  own  na- 
in  recent  years  the  statesmen  of  the  young  Italian  kingdom  ^^^t  of 
have  stood  forth  on  the  same  side.    In  the  treaty  of  peace  an  aUy  on 
signed  at  Zurich  on  November  10,  1859,  which  put  an  aeasT^ 
end  to  the  War  of  France  in  alliance  with  Sardinia  against  Themoye- 
Austria,  it  was  agreed  that  "  to  diminish  the  evils  of  War,  S«ex-**' 
•*  and  by  an  exceptional  departure  from  the  law  generally  «mptronof 
''observed,  the   captured   Austrian  vessels  which  have  property 
"  not  yet  been  condemned  as  Prizes  shall  be  restored"."  [J^^S!^" 
In  1865  Italy  introduced  into  her  marine  code  a  pro-  tore  has 
vision  prohibiting  the  capture    by   her  men-of-war   of^Qigguj] 
merchantmen  belonging  to  any  hostile  state,  which  should  rapport  in 
be  willing  to  adopt  a  similar  war-practice,  and  in  1871 
she  concluded  a  treaty  with  the  United  States,  whereby 
the  exemption  of  all  private  property  at  sea,  except  that 
of  the  blockade-runner  and  contraband-trader,  was  ex- 
pressly recognised.    In  the  war  of  1866  the  new  war- 
practice  was  followed  by  the  three   belligerents,  Italy, 
Austria  and  Prussia,  and  in  1870  Prussia  made  an  un- 
successful attempt  to  induce  France  to  adopt  it*.     But 
the  cold  reception  which  the  majority  of  naval  powers 
have  as  yet  accorded  to  this  supposed  mitigation  of  strict 
war-right  hardly  encourages  the  hope  of  its  early  general 
acceptance. 

And  it  may  be  well  doubted  whether  the  proposed  and  ib  of 
alteration  would  indeed  confer  upon  mankind  the  un-^^^^°^' 
mixed  blessings  which  its  advocates  claim  as  its  result*,      utility. 

^  Maine,  Jnl.  Law,  Leot.  vi.  Hall,  Ira.  Law,  Part  in.  ohap.  iii. 
Ortolan,  Dipl  de  la  Mer,  Tom.  n.  Liv.  8,  oh.  ii. 

>  Hertslet,  Ifop  of  Europe  by  Treaty,  ii.  p.  ISSa. 

The  YeseelB  and  cargoes  released  onder  this  confessedly  exceptional 
arrangement  were,  however,  only  restored  on  payment  of  all  expenses,  no 
indemnity  was  granted  for  prizes  sunk  or  destroyed,  and  the  decisions  of 
Prize  Ooorts  were  not  avoided. 

>  Hall,  IfU,  Law,  Part  in.,  ohap.  iii.  §  147. 

*  Ortolan,  Dipt,  de  la  Mer,  Tom.  n.  Liv.  8,  c.  ii. 

19—2 
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For  (a)  the  mercantile  marine  of  a  nation  forms  a  real 
part  of  its  naval  power:  its  seamen  and  its  vessels  are 
ever  ready  to  recruit  the  failing  forces  of  the  national 
fleet,  in  a  word,  to  be  transformed  into  a  regular  com- 
batant arm.  The  innocent  liner  of  to-day  may  be  the 
.noxious  transport  of  to-morrow,  and  in  no  long  time  a 
dangerous  cruiser.  And  to  preserve  the  potential  mai6iel 
is  to  prolong  the  possibility  of  war. 
The  ex-  (6)    Were  the  belligerent  mercantile  marine  and  its 

firommAri-  fr^^K***  exempted  from  hostile  capture,  a  powerful  naval 
time  cap-  state  would  be  helpless  before  the  inaction  of  its  oppo- 
privAte  nent.  Such  a  power,  deprived  of  the  right  to  seize  and 
^"Sd^Sid  ^'*^®"^'^»  would  be  compelled  to  permit  the  uninter- 
io render  rupted  conveyance  of  all  ''the  sinews  of  war*'  to  an 
^*"  enemy  who  feared  to  send  a  single  man-of-war  to  sea,  and 
that  enemy  would  be  enabled  by  his  very  weakness  to 
sustain  for  a  longer  period  an  unavailing  war. 

(c)    Why,  in  any  case,  should  food-stufi^  or  shoe-leather 
conveyed  by  sea  be  free  from  the  obligations  of  requisi- 
tion and  contribution  to  which  they  would  on  land  be 
subject  ? 
less  an-  And,  lastly,  (d)  is  it  well  in  point  of  prudence  to  loosen 

Md'more  *^*^*  ^^^  ^^  private  interest  which  ties  the  sympathies 
prolonged,  of  trading  nations  to  the  chariot  wheels  of  Peace  ?  Is  it 
not  well  that  the  curse  of  war  should  weigh  heavy  on 
private  subjects  as  well  as  on  public  agents,  and  that,  if  it 
may  be,  in  bloodless^  fSEishion?  In  a  word,  may  we  not 
doubt  whether  in  point  of  policy  it  were  wise  to  advocate 
a  fancied  reform  which  must  tend  to  make  wars  less 
unpopular  and  more  prolonged  ? 
WI?  In  one  important  particular,  however,  definite  progress 


^  Froissart  sapplies  a  quaint  illuBtration  of  the  revolution  in  i 
wrought  by  the  progress  of  invention  and  modem  mannera.  "Combats," 
says  he,  *'  at  sea  are  more  destmctive  and  obstinate  than  upon  lan^  for 
'*  it  is  not  possible  to  retreat  or  flee— eveiyone  must  abide  his  fortune 
**  and  exert  his  prowess  and  valour."  Froissart,  ChnmieUs,  i.  e.  l.  The 
erew  of  a  captured  armed  vessel  in  the  days  of  Chivalry  were  commonly 
slain  to  a  man  or  driven  to  "walk  the  plank."  Ibid,  oc  xxdv.  cu. 
(Hafod  Additions). 
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has  been  made  in  the  direction  of  the  exemption  of  private  oMes,  pri- 
property  from  hostile  maritime  capture.     Modem  usage  ^/S' 
has  affirmed  with  growing  confidence  the  certainty  of  the  *^®?*H^ 
protection  afforded  by  the  flag  of  the  neutral  merchant-  statefoond 
man  to  the  goods  of  a  belUgerent^  SSStoO*'* 

The  firamers  of  the  ConsolcUo  del  Mare  were  content  to  flas^on  the 
adopt  the  simple  rule  of  common  sense,  "Confiscate  the  t^HU. 
"goods  of  your  enemy;  respect  the  property  of  yourJJ^ET?' 
"  fi-iend."    They  declared,  therefore,  for  the  condemnation  shipe, 
of  an  enemy's  goods  found  under  the  neutral  flag  on  the  ^^^^  » 
high  seas,  and  for  the  release  of  neutral  property  laden  on  The  Bale 
board  a  captured  belligerent  vessel.    In  either  case  they  goiato  del' 
regulated  equitably  the  question  of  freight".     It  sftysJfSftn 
much  for  the  intrinsic  justice  of  this  rule  that  it  main-  hostue 
tained  its  place  alike  in  theory  and  practice  for  more  than  ^^^^^^' 
five  long  centuries,  that  it  commended  itself  to  the  great  that  of 
jurists  of  eveiy  nation,  and  that  treaties  were  uniform  in 
its  support  until  the  days  of  Henry  IV.  of  France  and  of 
Dutch  Independence. 

Early  practice  displayed  but  small  traces  of  any  par-  It  has  the 
ticular  care  for  the  comfort  of  the  neutral  carrier.    The  J^^ie,*' 
Venetians  and  Genoese  when  at  war  searched  the  ships  o'  ancient 
of  the  neutral  Greeks  and  made  prisoners  of  the  subjects  ^^^  ^ 
of  their  opponents  found  hidden  on  board*.     Edwaxd  I., 
granting  a  charter  to  foreign  merchants,  reserved  the 
right   to  prevent  any  trading  with  his  enemies^,  and 
Elizabeth  in  1597,  though  she  had  the  grace  to  apolo- 
gise for  her  conduct,  captured  Hanseatic  vessels  found 
trading  with  Spaing 

^  Manning,  Law  of  Nations,  Book  v.  chap,  vi  Ward,  Treatise  an 
Maritime  Law,  Jenkinson,  Discourse  on  the  Conduct  of  the  Oovemment 
of  Oreat  Britain  in  respect  to  Neutral  Nations. 

'  Consolato  del  Mare,  Cap.  278.  Jenkinson,  Discouru,  p.  23.  Man- 
ning,  Law  of  Nations,  ed.  Amos,  p.  2S0.  Ward,  Treatise  on  Maritime 
Law,  pp.  80—31. 

*  QrotiuB,  De  Jure  BeUi  ae  Pads,  Lib.  m.  cap.  Ti.  6  note*  Jenkinson, 
Discourse,  p.  28 — Zi  citing  Nioep.  Grogoras,  Lib.  ix. 

^  Bymer,  Foedera,  n.  2.  747.    Jenkinson,  Discourse,  pp.  26—29. 

'  Thnanos,  Lib.  xcvi.  Orotins,  De  Jure  Belli  ac  Paeis,  Lib.  in.  cap.  i. 
5  note,    Jenkinson,  Discourse,  p.  28. 
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and  of  the       Grotius  was  SO  far  from  holding  the  doctrine  which 
^^^      was  expressed  in  the  subsequently  famous  jingle  "Free 
nition  of    "  Ships,  Free  Goods/'  that  he  vented  by  implication  the 
*     opinion  that  neutral  carriers  might  in  certain  cases  be 
penalised  on  account  of  their  conveyance  of  belligerent 
merchandise.    The  fact,  he  said,  that  goods  were  discovered 
on  board  an  enemy's  ship  only  afforded  a  strong  presump- 
tion that  they  too  were  the  property  of  the  enemy,  and  so 
in  like  manner  the  vessel  of  a  friend  did  not  become  lawful 
prize  on  account  of  an  enemy's  goods  laden  thereon,  unless 
the  lading  took  place  with  the  consent  of  the  shipowner\ 
Alberieas         Albericus  Gentilis  held  the  view  that  the  goods  of  an 
Oentilis,    enemy  found  under  the  neutral  flag  were  confiscable  by 
Bynker-     the  captor  subject  to  the  payment  of  freight'.    B3mker- 
shoek,       ghoek,  Dutchman  though  he  was,  was  less  generous  to 

the  neutral  carrier  and  doubted  his  right  to  freight*. 
andVattel.  Yattel  without  hesitation  adopted  the  ancient  rule  in 
all  its  fulness.  ''  If  we  find,"  he  said,  "an  enemy's  effects 
''  on  board  a  neutral  ship,  we  seize  them  by  the  rights  of 
"  war:  but  we  are  naturally  bound  to  pay  the  freight  to 
"  the  master  of  the  vessel,  who  is  not  to  suffer  by  such 
"  seizure.  The  effects  of  neutrals,  found  in  an  enemy's 
''ship,  are  to  be  restored  to  the  owners,  against  whom 
"  there  is  no  right  of  confiscation, — ^but  without  any  allow- 
''  ance  for  detainer,  decay,  &a  The  loss  sustained  by  the 
"neutrals  on  this  occasion  is  an  accident  to  which  they 
"  exposed  themselves  by  embarking  their  property  in  an 
"enemy's  ship;  and  the  captor,  in  exercising  the  rights  of 
"war,  is  not  responsible  for  the  accidents  which  may 
"  thence  result,  any  more  than  if  his  cannon  kills  a  neutral 
"  passenger  who  happens  unfortunately  to  be  on  board  an 
"  enemy's  vessel*." 

^  De  Jure  BeUi  ac  PacU,  Lib.  m.  cap.  i.  6  note  4.    Ibid.  cap.  vi.  6  note, 

*  Alberions  Gentilis,  De  Advoeatione  Hiepanica,  Lib.  i.  cap.  2S. 

*  Batione  oonsnlta  non  snm  qtii  videam,  cor  non  lioeret  oapere  res 
hostiles  quamTis  in  naid  amioa  repertas,  id  enim  oapio,  quod  hoetiiim 
est,  qnodqne  jure  belli  viotori  oedit.  Bynkenhoek,  Quaee.  Jut.  P%iblici^ 
Lib.  z.  cap.  14.    Jenkinson,  DUcowne,  p.  18. 

*  Vattel,  ra.  o.  7  |§  116, 116. 


ABNORBfAL  INTERNATIONAL  LAW.  295 

The  Dutch  were  the  pioneers  in  making  the  advocacy  TheDatoh 
of  the  freedom  of  the  neutral  trading-flag  a  matter  of  ^^g„ 
definite  policy.  ^«to  *li« 

In  1575  they  themselves  brought  in  neutral  vessels  yooate 
which  were  engaged  in  carrying  Spanish  goods  between  "^"J^^ 
Flanders  and  Spain,  and  no  freight  was  paid  to  the  ship-  the  prin- 
owners  on  the  condemnation  of  their  cargoes  ^     In  1699  uJ^So 
they  forbade  the  people  of  any  nation  to  carry  any  mer-  Ships, 
chandise  into  the  Peninsula,  and  Henry  IV.  of  France  ooods." 
was  compliant  enoucfh  to  prohibit  any  such  trade  for  six  They,how- 

.       "*  o  I"  J  ^     ever,  from 

months  on  the  part  of  his  subjects'.     In  1646  they  again  time  to 
refused  alike  to  subjects  and  neutrals  the  right  to  convey  ^^^^" 
provisions  or  any  other  merchandise  to  Spain,  alleging,  stricter 
as  an  excuse  seemingly,  that  the  Spaniards  after  having,    ^' 
under  the  appearance  of  commerce,  allured  foreign  vessels 
to  their  ports,  were  wont  to  detain  them,  and  employ 
them  as  men-of-war*. 

In  1689,  when  leagued  with  England  against  France, 
they  entered  into  a  convention*  with  their  ally  for  the 
total  prohibition  of  any  trade  on  the  part  of  neutrals  with 
the  common  enemy.  Sweden  and  Denmark  strongly  pro- 
tested against  this  unwonted  extension  of  belligerent  right, 
and  ultimately  obtained  redress^ 

When  neutral,  however,  the  Dutch  took  the  lead  They  ne- 
in  advocating  the  principle  "Free  Ships,  Free  Goods,"  f^^  the 
and  stipulated  in  numerous  treaties  for  its  adoption.    In  opmbina- 

tion  *'  Froo 

return  they  granted,  in  most  instances,  the  principle  shipB,Free 
«  Enemy  Ships,  Enemy  Goods."  g^» » 

The  practice  of  the  total  prohibition  by  a  belligerent  Ships, 
of  neutral  traffic  with  his  enemy  was  never  in  great  favour,  Gtoods?* 

^  Camden,  Annales,  Anno  1576.  Meterani  Hiatoria  Belgica,  lib.  v. 
p.  158.  Grotins,  De  Jure  Belli  ac  PaeU,  Lib.  in.  cap.  i.  5  note.  Ward, 
TreaHse  an  Maritime  Lawt  p.  51. 

>  Grotins,  Hi$t.  8,  pp.  639--640.    Jenkinson,  DieeourBe,  pp.  88—34. 

>  Grotins,  Hut.  15,  p.  829.    Vattel,  in.  c.  7  §  112  noU. 

^  The  Treaty  of  WhitehaU,  Ang.  22, 1689.  Dnmont,  Carps  Dipl  yn. 
II.  288.    Ward,  Treatiee  on  Maritime  Law,  pp.  8 — 4. 

■  Vattel,  ni.  o.  7  §  112.  Jenkinson,  Dt«cotirfe,  pp.  85 — 87.  Manning, 
Law  of  Nations,  Book  v.  chap.  iv. 
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and  was  condemned  sa  well  by  jurists  as  in  a  long  suc- 
cession of  treaties  during  the  I7th  and  18th  centuries^ 
Franoe  France  was  in  the  days  of  her  marine  greatness  ever 

droof  to  *^®  champion  of  the  strictest  exercise  of  belligerent  rights, 
maritime    Her  standing  practice  is  to  be  sought  not  in  her  treaties 
the^i^ but  in  her  ordinances.     In  the  sixteenth  century  she  was 
^otMt^^  content  to  couple  with  the  confiscation  of  the  goods  of  her 
exerdae  of  enemy  found  under  the  neutral  flag  the  principle  "Enemy 
M^ewnt  «shipa^  Enemy  Goods"."    In  1681,  enunciating  the  simple 
She  pro-    maxim  ''La  robe  ennemie  confisque  la  marchandise  et  le 
lesTSie*   "vaisseau  ami,"  she  adopted  the  doctrine  of  infection,  and 
doctrine  of  comprised  in  one  sweeping  condemnation  the  property  of 
^^^'  friend  and  foe  whenever  found  in  conjunction  on  the  high 
sea ;  not  only  did  she  confiscate  the  goods  of  her  enemy 
under  the  neutral  flag,  but  she  condemned  the  goods  of  a 
neutral  found  under  the  enemy  flag,  and  the  vessel  of  the 
neutral  carrier  of  enemy  merchandise*. 

This  extreme  measurc  of  severity  France  continued  to 
proclaim  fi:om  time  to  time  in  her  edicts  and  to  mete  out 
in  her  practice.  "  The  French,"  wrote  Hill  to  Sir  George 
Rooke  in  1704,  "take  all  ships,  Venetians,  Genoese,  Floren- 
"  tines,  &a  if  they  find  them  laden  firom  England,  Holland 
"  or  Portugal.  I  hope  you  take  everything  which  is  laden 
"  with  French  or  Spanish  goods*." 
In  1744  In  1744  a  return  was  made  to  the  older  and  milder 

she^Tes  practice:  neutral  property  found  under  the  enemy  flag 
Bole  was  involved  in  the  condemnation  of  the  vessel,  and 
Qo^^^  enemy  goods  under  the  neutral  flag  were  likewise  con- 
Enemy  demned,  but  the  vessel  of  the  neutral  carrier  was  released. 
Ships."  * 

^  Several  instances  of  suoh  prohibition  are  cited  by  Grotius,  De  Jure 
Belli  ac  PaeU,  Lib.  in.  cap.  L  5  note, 

3  In  the  Ordonnanoes  of  1548,  Art.  42  and  1684,  Art.  69.  Ortolan, 
Dipl,  de  la  Mer,  Tom.  ii.  Liv.  8,  oh.  v.  pp.  86  et  seqq. 

It  seems  fairly  dear,  however,  that  even  nnder  the  Ordonnance  of 
1684  nentral  ships  captured  whilst  carrying  enemy  goods  were  confiscated 
with  their  cargoes.  See  M.  Boreel  to  J.  de  Witt,  Deo.  26,  1668. 
Jenkinson,  Diseoune,  p.  38. 

>  Naval  Ordonnance  of  1681,  Title  xx. 

*  Hill  to  Sir  G.  Booke,  ^  Aug.  1704,  Diplomatic  Corretpondencet  i. 
p.  406. 
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In  the  R^glement  of  1778  the  principle  of  "Enemy  Ships,  in  1778 
"  Enemy  Goods "  was  coupled  with  that  of  "  Free  Ships,  !?p^^P*" 
"  Free  Goods/*  but  it  was  expressly  stipulated  that  the  Ships, 
neutral  flag  should  not  cover  the  blockade-runner  nor  the  Goods, 
contraband-trader,  the  vessel  carrying  contraband  being  ^^^°^ 
condemned  when  noxious  goods  composed  three  quarters  Enemy 
of  the  cargo.  Goods/' 

It  was  at  this  period  that  France  took  up  the  cause  She  takes 
of  the   neutral   carrier  as  a  question  of  very  practical  oaose 
politics,  and  joined  the  United  States  and  the  Dutch  ®'  ^^ 
traders  in  advocating  the  principle  of  ''  Free  Ships,  Free  oarrier. 
"Goods,'*  a  principle  commonly,  though  not  always,  coupled 
with  the  logical  annex,  "  Enemy  Ships,  Enemy  Goods\" 

The  earnest  and  persistent  attempt  of  Ortolan  to 
secure  for  France  the  glory  of  the  premier  place  among 
the  supporters  of  neutral  rights,  and   to  throw   upon 
England  the  odium  of  a  war-practice  of  exceptional  and 
unjust  severity,  affords  a  curious  picture  of  a  logical  and 
judicial  intellect  struggling  in  the  meshes  of  a  futile 
patriotism.    The  attack  upon  the  English  maritime  war-  This  was  a 
fiure  of  the  latter  half  of  the  eighteenth  century  is  merely  ^*. 
suggestive ;  it  is  suggestive  of  the  occasion  of  the  altered  seqaence 
tendency  of  French  counsels:  it  is  suggestive  of  Boscawen  maritime 
and  Hawke,  Rodney  and  Jervis,  Pellew  and  Saumarez,  "^ig^^^y 
of  a  captured  Comte  de  Grasse',  a  baffled  tjrant  and  the  Britain, 
blind  fury  of  a  Deoree  of  Fontainebleau*. 

1  The  principle  **Fxee  Ships,  Free  Goods"  was  supported  in  con- 
jonetion  with  that  of  **  Enemy  Ships,  Enemy  Ooods  '*  in  the  following 
amongst  other  treaties:  France  and  U.  S.  1778,  France  and  Mecklenburg 
1779,  France  and  Great  Britain  1786,  France  and  U.  S.  1800,  U.  S.  and 
Sweden  1788,  U.  S.  and  Holland  1782.  It  was  adopted  without  the 
additional  stipulation  in  the  treaties  of  France  and  Holland  1786,  France 
and  Hamburg  1789,  U.  S.  and  Prussia  1785,  U.  8.  and  Spain  1795, 
U.  S.  and  TripoU  1796  and  1797.  Amongst  earlier  treaties  adopting 
the  double  jingle  were  those  of  Great  Britain  and  Portugal  1654,  Great 
Britain  and  Spain  1667>  Great  Britain  and  France  1718.  Martens, 
JUeiteilt  and  Ohalmers,  lYeatiei, 

>  Memoin  of  Lord  De  Saumarez,  i.  chap.  iv.  Diariei  and  Corre' 
ipondence  of  the  Earl  of  Malmesbufy,  i.  508. 

>  Manning,  Law  ofNationg,  Book  v.  chap.  z. 
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The  assertion  of  a  special  kindness  on  the  part  of 
France  for  the  neutral  carrier  before  1681  would  have 
astonished  and  bewildered  Boreel  and  John  de  Witt  as 
much  as  must  that  other  declaration  of  Louis  XYL,  that 
his  war  with  England  had  no  other  ground  than  his 
attachment  to  the  principle  of  the  liberty  of  the  seas, 
have  charmed  and  delighted  the  Powers  of  the  First 
Armed  Neutrality*.  It  would  have  been  received  by  the 
neutrals  of  1646  and  1653  with  applause  such  as  that 
with  which  American  statesmen  of  1794 — 98  would  have 
bailed  the  claim  of  peculiar  leniency  for  French  practice 
subsequent  to  1778,  or  Nelson  have  greeted  Ortolan's 
account  of  the  Battle  of  Copenhagen*. 

In  1646  France  and  Holland  suspended  by  convention 
forfour  years  the  execution  of  the  articles  of  theOrdonnance 
of  1584  which  asserted  the  rule  that  "la  robe  d'ennemi 
''confisque  celle  d'ami*"  and  adopted  for  the  time  being, 
as  the  Dutch  negotiators  thought,  the  doctrine  that  the 
neutral  flag  covered  the  cargo  with  the  exception  of  con- 
traband of  war.  But,  to  his  vast  amazement  doubtless^ 
Boreel,  the  ambassador  of  the  United  Provinces,  negotiat- 

^  Beply  of  the  French  Court  to  the  Declaration  of  the  Empress  of 
Bossia  conoeming  Neatral  Commeroe  April  35,  1780,  Ifartens,  Reeueilf 
lY.  p.  846. 

'  "L'eseadre  danoise,  emboss^e  et  inf^rienre  de  moiti^  i  oelle  dee 
"Anglais,  s'y  oonvrit  de  gloire;  Nelson,  qui  d'abord  n'avait  pas  voola 
ob^ir  anx  signaux  ^ue  Ini  faisait  I'amiral  Parker  de  cesser  le  fen, 
fnt  oblige  de  s'^oigner  aprds  qoatre  henres  de  combat,  et  ne  sanva 
**  esoadre  qxi*h  la  faTenr  d*ane  suspension  d'axmes."  Ortolan,  DipL  de 
la  Mer,  Tom.  ii.  Lib.  3,  chap.  t.  p.  143. 

'  **En  attendant  qn'on  ait  fait  on  bon  rdglemenL  on  snrsoiera 
«« pendant  qnatre  ann^,  k  I'tf gard  des  sajets  des  Sienrs  Etats-G^n^raax, 
**  ik  rex4oation  des  articles  de  Tordonnance  da  roi  Heniy  III,  de  1584, 
"  portant  qne  les  marchandises  appartenant  anx  ennemia  donnent  lien 
**  4  la  confiscation  de  celles  des  amis ;  en  telle  sorte  qoe  les  navixes  qui 
"  trafiqaeraient  ayeo  la  patente  de  Tamiral  des  ProTinces-Uniee,  seront 
"  libres  et  rendront  aossi  tonte  lenr  charge  libre,  bien  qa'il  y  eat  dedana 
**de  la  mardhandise,  mdme  des  grains  et  l^games,  appartenant  aax 
•«ennemis;  saaf  et  excepts  toatefois  les  marehandises  de  coDtrebande 
**  de  gaerre." 

Treaty  between  Holland  and  France  1646,  Art.  1.  Ortolan,  DipL  de 
la  Mer,  Tom.  ii.  Liv.  3,  chap,  v,  p.  110. 
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ing,  ou  the  expiration  of  the  stipulated  period,  for  a 
permanent  understanding,  discovered  that  the  French 
commissioners  were  of  opinion  that  the  arrangement  of 
1646  had  only  exempted  from  condemnation  the  vessel  of 
the  neutral  carrier  of  enemy  goods,  and  was  driven  to 
despair  of  securing  the  recognition  of  the  principle  ''Free 
"Ships,  Free  Goods*."  "I  have  obtained,"  he  wrote  to 
the  Grand  Pensionary,  "  the  abrogation  of  that  pretended 
"  French  law,  that  enemies'  property  involves  in  confisca- 
"  tion  the  property  of  friends;  so  that,  if  henceforward  any 
"  goods  belonging  to  the  enemies  of  France  be  found  in  a 
"neutral  Dutch  vessel,  these  goods  alone  will  be  liable  to 
"condemnation;  and  the  vessel  will  be  released,  to- 
"gether  with  all  the  other  property  on  board.  But  I 
find  it  impossible  to  obtain  the  object  of  the  twenty- 
fourth  article  of  my  instructions,  which  says  that  the 
immunity  of  the  vessel  shall  extend  to  the  cargo,  even  if 
"enemies'  property'."  And  the  Dutch  did  not  in  fact 
obtain  from  France  until  1662  the  recognition  of  the 
combined  rules  "Free  Ships,  Free  Goods;  Enemy  Ships, 
"Enemy  Goods."  Holland  had  meanwhile  secured  its 
acceptance  by  Spain  in  1650  and  by  Great  Britain  in 
1668'  and  1674^  and  Great  Britain  had  in  1654  made  a 
similar  concession  to  Portugal. 

Spain  regularly  adopted  the  policy  of  France  with 
regard  to  neutral  commerce,  and  the  Spanish  edicts  of 
1702  and  1718  were  modelled  on  the  French  Ordonnance 
of  1681. 

England  from  time  to  time  adopted  in  her  treaties  ^J[^^^ 

^  "Lenrs  H.  H.  P.  P.  m'ont  terit  le  26  novembre  dernier  qne  je 
**deTois  faire  lee  pliu  grandes  instanoefl  ponr  obtenir  Tabolition  de 
**  I'mjoBte  loi,  qne  la  robe  tPennemi  eonJUque  eelU  d*ami.  Permettez-moi 
«( de  YonB  dire  qne  oela  est  impossible,  si  Ton  ne  oondnt  anpaniTant  nne 
•<  bonne  allianee  areo  oet  conronne. "    Bored  to  J.  de  Witt,  Dec.  11, 1654. 

>  Yattel,  m.  c.  7  §  115  note. 

*  Articles  touching  Navigation  and  Oommerce,  oondnded  at  the  Hague 
^  Feb.  166},  Art.  10;  Chalmers,  i.  p.  165. 

^  Treaty  oondnded  at  London  Dec.  1,  1674,  Art.  8;  Chalmers,  i. 
p.  182. 
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from  time  with  France  and  Holland^  under  the  stress  of  political 
MkrtSSiuf  circumstances*  the  principle  of  "Free  Ships,  Free  Goods," 
trea^the  but  her  general  practice  followed  the  lines  of  the  Can- 
•<^^^      solato  del  Mare. 

BhipB,  When  the  French  condemned  certain  English  neutral 

Goods,**     vessels  for  the  carrying  of  Spanish  belligerent  goods,  and 

tat^  other-  Xieicester  complained,  he  was  answered  that  the  English 

steadily     always  acted  in  this  maimer;  but  Sir  Henry  Martin,  to 

^Mtice     whom  the  question  was  referred,  absolutely  denied  any 

the  Rale    such  practice  on  the  part  of  the  English  Court  of  Ad- 

solato  del  miralty,  and  declared  that  "Neither  the  law  nor  practice 

^^■"*        *•  hath  ever  been  here  to  confiscate  the  goods  of  friends 

"for  having  enemies'  goods  among  them:  we  are  so  far 

"  from  doing  any  such  act  of  injustice,  as  when  in  time  of 

"  war  we  have  met  with  any  such  prizes,  the  freight  hath 

''  always  been  paid  by  the  taker  for  those  enemies'  goods 

*'  that  he  took,  and  those  that  belonged  unto  friends  were 

"duly  restored  to  themV 

The  prin.        The  first  sovereign  who  ventured  to  assert  the  principle 

En&pe,Free^^  "Free  Ships,  Free  Goods"  as  a  rule  of  geneial  inter- 

^oo^f "     national  law  was  Frederick  the  Great  of  Prussia,  himself 

was  first 

asserted  to  no  practical  exponent  of  a  specially  mild  war-practice. 

^S5°*  ^  ^"'^^  *  ^^  ^^  £80,000  was  advanced  by  Dutch 
inter-  and  British  capitalists  to  the  Emperor  Charles  VL  on  the 
^?i       security  of  his  Silesian  revenue&    In  1742  Silesia  was 

1  Great  Britain  and  Holland  1668  and  1674.  Great  Britain  and 
France  1677,  1718  and  1786.  Chahners,  i.  pp.  165,  182,  402,  580. 
Bfartens,  Eecueil,  n.  698. 

'  Jenkinson,  Discoune,  pp.  67—9.  This  work  was  written  to  jostify 
the  condnct  of  Great  Britain  in  oaptoring  daring  the  Seven  Tears' 
War  Frenoh  property  under  the  Dutch  neutral  flag.  The  remon- 
strances of  the  Dutch  being  grounded  on  the  Anglo-Dutoh  treaties  of 
1668  and  1674,  Jenkinson  labours  to  show  that  the  condescension  of 
Great  Britain  to  Holland  in  1668  and  1674  was  recalled  by  the  failure  of 
the  States-General  to  comply  with  the  requisition  made  by  Great  Britain 
in  1756  for  the  supply  to  her  against  France  of  the  succours  to  which  she 
was  entitled  under  the  treaties.    Diseoune,  pp.  71  et  seqq. 

'  The  Sidn^  Papers,  Northumberland  to  Leicester,  Nov.  5,  1640, 
cited  by  Jenkinson,  Discourse,  pp.  80—81.  Manning,  Law  of  Nations, 
ed.  Sheldon  Amos,  pp.  324 — 825. 
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ceded  to  Prussia  by  the  treaty  of  Breslau,  by  the  ninth 
article  of  which  Frederick  covenanted  to  take  over  with 
his  conquest  all  liabilities  in  respect  of  this  debt  In  1744 
war  breaking  out  between  France  and  England,  English 
cruisers  captured  some  Prussian  vessels,  whose  cargoes 
were  under  circumstances  of  no  little  hardship  condemned 
as  contraband  Irritated  beyond  measure  the  Prussian 
monarch  referred  to  a  Commission  the  question  of  the 
conduct  of  the  English  and  of  the  legality  of  sequestrating 
the  funds  of  the  Silesian  creditors  by  way  of  reprisal.  It  the 
was,  perhaps,  under  the  circumstances  by  no  means  re-  ^eJ^^. 
markable  that  the  Prussian  Commissioners  reported  in  ^on  des 

Motiifl  ** 

favour  of  the  proposed  sequestration.  But  a  wide  exten-  1752  a.d. 
sion  of  charitable  construction  is  required  to  suppose  that 
the  framers  of  their  ''Exposition  des  Motifs^"  were  actuated 
by  no  worse  influence  than  that  of  sheer  and  unpardonable 
ignorance,  when  they  ventured  to  affirm  that  the  action  of 
the  English  in  the  capture  of  contraband  property  under 
the  Prussian  flag  was  "non  seulement  contraire  au  droit 
"  des  gens,  mais  aussi  k  tous  les  traits  que  jamais  furent 
"  conclus  entre  des  puissances  maritimes." 

The  first  treaty  which  deviated  from  the  Rule  of  the 
Conaolato  del  Mare  in  according  immunity  to  enemy 
property  under  the  neutral  flag  was,  seemingly',  that 
between  France  and  the  Porte  in  1604,  which  stipulated 
for  the  freedom  alike  of  French  neutral  goods  laden  on 
board  belligerent  vessels,  not  being  privateers,  and  of 
belligerent  goods  under  the  French  neutral  flag*.  The 
first    treaty    between   Christian    powers    proceeding  on 

1  The  *' Ezpodtion  of  the  Motivee  founded  upon  the  imiyenally 
**  received  Law  of  Nations,  whidh  have  determined  Ae  King  of  Pmasia, 
«*  upon  the  repeated  instanoes  of  his  snbjeote  trading  by  eea,  to  lay  an 
**  attachment  upon  the  capital  fnnds  which  his  Majeety  had  promieed  to 
**  reimbune  to  the  Bnbjeote  of  Great  Britain  in  virtne  of  the  peace  treattes 
*'of  Bretlan  and  Dresden"  appeared  in  1753.  Ward,  TreatUt  on 
Maritime  Law,  p.  71.  Manning,  Law  of  Natiom,  ed.  Sheldon  Amos, 
pp.  892—298. 

t  ICanning,  Law  of  Natiom,  p.  815. 

s  Dnmont,  Corpt  Dipl.  ▼.  il  40. 
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similar  lines  was,  if  the  French  were  sincere  in  their 
interpretation  of  their  treaty  of  1646  with  the  Dutch, 
that  between  the  United  Provinces  and  Spain  in  1650, 
which  adopted  the  combined  rules  ''Free  Ships,  Free 
"  Goods;  Enemy  Ships,  Enemy  Goods*."  Four  years  later 
England  admitted  for  the  first  time  both  these  principles 
in  her  treaty  with  Portugal*. 
The  The  English  reply  to  the  astounding  claims  of  Prussia 

TOpHSthe  ^^^^  *^^  ^*^"^  ^^  *  letter  firom  the  Duke  of  Newcastle, 
Praasian    based  upon  a  report  of  four  jurists,  of  whom  the  most 
wumiAii.  famous  was  Murray,  subsequently  Lord  Mansfield,  a  re- 
sw«bW.  joinder  so  convincing  and  crushing  as  to  be  held  in  the 
opinion  of  contemporaries    a    veritable  ''R^ponse    sans 
"r^plique*."    Subsequent  political  events,  however,  dic- 
tating  a  rapprochement  between  Frederick  and  Great 
Britain,  the  dispute   was  settled  by  particular  treaty, 
whereby  Frederick  undertook  to  fulfil  his  Silesian   en- 
gagements in  consideration  of  the  payment  by  England 
of  £20,000  by  way  of  compensation  to  the  injured  Prussian 
shipowners. 
M.  Hftbner       Three  years  after  the  Treaty  of  Westminster  appeared 
"Rree  ^^^  *^®  treatise  of  M.  Httbner*,  a  Danish  civilian,  who,  regard- 
Ships,Free  less  alike  of  usage  and  treaty  stipulation  in  the  past, 
the  sap-     boldly  claimed  for  the  immunity  of  the  neutral  flag  the 
po'*  o*      sanction  of  the  Law  of  Nature,  pressing  into  service  that 
Law,         &vourite  fiction'  of  subsequent  similarly  minded  special 

1  Dmnont,  Carp§dHpL  yi.  i.  671. 

'  Art.  28,  Ibid.  vi.  n.  S4.    Chalmers,  Treaties,  n.  p.  2S0. 

*  Montesqniea,  Lettre  45,  cited  bj  Ward,  Treatise  an  Maritime  Low, 
pp.  74 — 5.  "Perhaps  few  pieoes  in  any  language  can  stand  in  com- 
**  parison  with  it,  for  elegance,  perspicuity,  art  and  aigument.**  Horace 
Walpole,  Memoirs,  i.  p.  261.  i 

^  *'De  la  Saisie  des  BAtimew  neutres,  ou  du  droit  qu*OKt  les  natums 
*'  beUigSrantes  d^arrittr  Us  navires  des  peuples  amis.**  La  Haye,  1759. 
The  **  Discourse  on  the  Conduct  of  the  Oovemment  of  Great  Britain  in 
**  respect  to  Neutral  Nations  "  by  Charles  Jenkinson,  afterwards  Earl  of 
Liverpool,  which  maintained  the  right  of  British  ornisers  to  bring  in 
during  the  war  with  France  Dutch  neutral  vessels  laden  with  French 
property,  with  naval  or  miUtary  stores  or  the  produce  of  the  Fzench  West 
Indian  Islands,  appeared  in  1757. 

>  A  fiction  whose  character  becomes  suflSdently  evident  from  the 
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pleaders,  the  assumed  exterritoriality  of  all  vessels  upon  andasserts 
the  high  seas.     Hubner,  doubtless,  in  his  care  for  neutral  tenitori- 
privileges  was  actuated  no  little  by  the  patriotic  desire  to  ^^'*  of 
further  the  trading  interests  of  his  native  state.     And  it  men,  1759. 
remained  for  that  state  in  conjunction  with  her  sister 
Northern  Powers  to  make  the  next  great  campaign  on 
behalf  of  the  neutral  flag  in  the  field  of  practical  politics. 
The  new  departure  took  the  striking  form  of  the  First 
Armed  Neutrality. 

The  Armed  Neutrality  of  1780  was  an  outcome  of  the  The  prin- 
intrigues  of  Count  Panin  working  in   the  interests  of^^^^^ 
France  and   Prussia  upon  the  vanity  of  the   Empress  Powen  ao- 
Cathfiffine,  who  was  herself  well-inclined  to  British  views*,  the  55med 
Already  in  1778  Sweden  and  Denmark  had  approached  ^j®J^^ 
the  Empress  with  formal  proposals  for  the  formation  of  a 
combined  fleet  for  the  protection  of  the  neutral  trade  of 
the  north  against  all  attack*.     It  was  not  until  early  in 
1780  that,  chafing  under  the  indignities  to  which  she 
deemed  herself  to  have  been  subjected  by  the  submission 
of  her  neutral  commerce  to  the  belligerent  right  of  search, 
she  caused  to  be  presented  to  the  three  belligerent  Courts 
of  London,  Versailles  and  Madrid  a  Declaration,  wherein 
she  set  out  certain  principles  which,  without  departing 
from  the  strict  and  rigorous  neutrality  which  she  had 
hitherto  inviolably  observed,  she  expressed  herself  deter- 
mined alike  to  adopt  and  effectively  defend'.     She  took 

oonsiderafcion  that  it  would  protect  the  oontraband-trader  and  the  block- 
ade-mimer  equally  with  the  carrier  of  ordinary  innoziouB  enemy 
property. 

1  DiarieM  and  Correspondence  of  the  Earl  of  Malmeiburyj  L  pp.  219  et 

8eqq.     Sir  J.  Harris  to  Visoonnt  Stormont,  ^|^  1780;  Ibid.  i.  299. 

Same  to  Same,  |t  May,  1780,  Ibid.  i.  807.  Sir  James  Harris  to  Hugh 
Elliott,  jt  ^eb.  1782,  Ibid.  i.  pp.  486  et  seqq. 

*  Mr  Harris  to  the  Earl  of  Suffolk,  \\  Deo.  1778,  Ibid.  i.  pp.  219—220. 
Lord  HiUsborough  was  unfortunate  enough  to  excite  the  wrath  of 
Catharine  by  a  jesting  remark  that  **  Her  Imperial  Majesty's  commercial 
"  navy  was  already  the  best  guarded  in  Europe,  as  she  had  a  man-of-war 
**  to  each  merchantman."  DiarieM  and  Correepondenee  of  the  Earl  of 
Malmesbwry,  i.  p.  219. 

'  Declaration  of  Her  Majesty  the  Empress  of  all  the  Bussias  to  the 
Courts  of  London,  Versailles  and  Madrid,  Martens,  Reeueilt  n.  p.  74. 
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this  step,  she  said,  with  the  more  confidence  '^qu'ElIe 
trouve  consignds  ces  principes  dans  le  droit  primitif  d^ 
peuples,  que  toute  nation  est  fond^  k  r^lamer,  et  que 
''les  Puissances  bellig^rantes  ne  sauroient  les  invalider 
''sans  violer  les  loix  de  la  neutrality,  et  sans  d^vouer 
"  les  maximes  qu'elles  ont  adoptees,  nommement  dans 
"  differens  traits  et  engagemens  publics." 

The  principles  proclaimed  in  this  imposing  feshion  in 
the  name  of  Neutrality  and  universal  justice  are  set  forth 
in  five  articles. 

"1.  Que  les  vaisseaux  neutres  puissent  naviguer  libre- 
**  ment  de  port  en  port  et  sur  les  cdtes  des  nations  en 
"  guerre. 

"2.  Que  les  effets  appartenans  aux  sujets  des  dites 
"Puissances  en  guerre,  soyent  libres  sur  les  vaisseaux 
"  neutres  k  Texception  des  marchandises  de  contrebaude. 

"3.    Que  rimpdratrice  se  tient  quant  k  la  fixation 

''de  celles-ci  k  ce  qui  est  ^nonc^  dans  I'Art.  X.  et  XI. 

"de  son  traits  de  commerce   avec  la  Orande-Bretagne, 

en  ^tendant  ces  obligations  k  toutes  les  Puissances  en 

guerre. 

"4.  Que  pour  determiner  ce  qui  caract^rise  un  port 
bloqu^,  on  n'accorde  cette  denomination  qu!k  celui,  oh  il 
"  y  a  par  la  disposition  de  la  Puissance,  qui  I'attaque  avec 
"  des  vaisseaux  arrSt^s  et  suffisamment  proches,  un  danger 
"  Evident  d'entrer. 

"5.     Que  ces  principes  servent  de  r^gle  dans  les  pro- 
"  endures  et  les  jugemens  sur  la  l^galit^  des  prises\" 
Thevalne        These  articles  became  the  basis  of  the  First  Armed 
Neutral      Neutrality*.    The   reception   accorded  to  the  Imperial 


1  Martens,  Recueil,  n.  p.  75.  Diariet  and  Correspondence  of  the  Earl 
of  Malmeshury,  i.  p.  291. 

'  The  precise  extent  of  the  term  Contraband  being  in  the  various  acts 
of  aooession  set  ont  in  detail,  and  the  fifth  Article  of  the  Imperial 
programme  being  further  explained,  the  principles  of  the  First  Armed 
Neutrality  were  four ;  viz. 

(1)  "Que  les  vaisseaux  neutres  puissent  naviguer  librement  de  port 
"  en  port  et  sur  les  cdtes  des  nations  en  guerre." 

(2)  "Que  les  effets  appartenans  aux  sujets  des  dites  Puissances 
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Declaration   by  the  various   Powers  of  Europe,  and  its  Code  of 
ultimate  fate  forms  a  sufficient  comment  upon  its  cha-  expression 

racter.  ^^  opinion 

lessc'Ded 

Great  Britain,  struggling  desperately  with  a  host  of  by  the 
foes,  with  the  combined  force  of  her  revolted  Colonies  and  J^"„* 
of  her  ancient  enemies  France  and  Spain,  could   little  attending 
afford  to  forfeit  the  goodwill  of  the  first  Power  of  the  tion?""*^ 
North.     Yet  the  British  Government,  preferring  to  risk 
the  loss  of  an  all-powerful  ally  rather  than  adopt  that 
attitude  of  politic  complaisance  which  their  ambassador  at 
St  Petersburg — the  astute  and   able  Harris* — urgently 
advised',  returned  a  reply  of  simple  and  unyielding  dignity. 
During  the  whole  course  of  the  war,  said  the  ministers  of  Attitude 
George  III.,  in  which  His  Majesty  was  then  engaged  in  ^wwd?* 
consequence  of  the  aggression  of  France  and  Spain,  he  the  League 
had  manifested  those  sentiments  of  justice,  equity  and  Britain, 
moderation  which  were  wont  to  govern  all  his  dealings. 
He  had  regulated  his  conduct  towards  friendly  and  neutral 
Powers  in  accordance  with  theirs  in  his  regard,  conforming 
it  to  the  clearest  and  most  generally  recognised  prin- 

**en  guerre,  soient  libres  sur  lea  vaisseaux  nentres  k  Texoeption  dee 
*'  marohandises  de  contrebande." 

(3)  "Que  pour  determiner  ce  qui  caraot^ae  un  port  bloqu^,  on 
**  n*aooorde  oette  denomination  qu*&  oelui,  oil  il  7  a  par  la  disposition  de 
**  la  Puissance,  qui  Tattaque  aveo  des  vaisseaux  arrdt^s  et  suffisamment 
"  proohes,  un  danger  Evident  d'entrer.** 

(4)  "Que  les  vaisseaux  neutres  ne  penvent  dtre  arrdt^s  que  sur 
**  jnstes  causes  et  fSuts  evidens ;  qn*ils  soient  jug^s  sans  retard ;  que  la 
**  proc^ure  soit  toujours  uniforme,  prompte  et  legale,  et  que  chaque  fois, 
**  outre  les  dedommagemens,  qu*on  accorde  k  ceux  qui  out  fait  des  pertes 
*■  sans  avoir  et6  en  faute,  il  soit  rendu  une  satisfaction  complette  pour 
*'  rinsulte  fait  au  pavilion." 

See  the  Convention  between  Bussia  and  Denmark,  July  9,  1780; 
Martens,  Recueil^  u.  pp.  103 — 107. 

1  James  Harris,  afterwards  first  Earl  of  Malmesbnry,  a  diplomatist 
whose  eminent  abilities  displayed  in  a  peculiarly  sucoesafal  career 
amply  justified  Mirabeau*B  fear  of  "  oet  audacieux  et  rus6  Harris  "  and 
Talleyrand's  opinion  of  him  as  the  most  able  English  minister  of  his  day. 
Diarie$  and  Correspondence  of  James  Harris,  First  Earl  of  Malmesbury, 
Edited  by  his  grandson,  the  third  Earl.    Introductory  Memoir,  xvii. 

'  Harris  to  Viscount  Stormont,  |f  Deo.  1780;  Diaries  and  Corre- 
spondence of  the  Earl  of  Malmeshury,  i.  pp.  368 — 9. 

w.  20 
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ciples  of  the  Law  of  Nations — the  sole  standard  for 
nations  who  were  bound  by  no  particular  treaty — and 
to  the  tenor  of  his  different  engagements  with  other 
Powers,  engagements  which  had  varied  the  normal  law 
by  mutual  stipulations,  and  that  in  many  various  ways, 
according  to  the  will  and  convenience  of  the  contracting 
parties.  Firmly  bound  to  Her  Imperial  Majesty  by  the 
ties  of  mutual  amity  and  of  common  interest,  he  had 
from  the  very  beginning  of  the  war  given  strict  orders 
for  the  display  of  respect  to  her  flag  and  to  the  commerce 
of  her  subjects,  in  accordance  with  the  Law  of  Nations, 
and  the  tenor  of  his  engagements  with  her,  engagements 
which  he  would  fulfil  with  the  most  scrupulous  pre- 
cision. These  orders  had  been  renewed,  and,  should  the 
least  violation  occur,  his  Admiralty  tribunals,  guided  in 
their  decisions  solely  and  entirely  by  the  general  Law  of 
Nations  and  the  stipulations  of  particular  treaties,  would 
redress  the  wrong  in  such  fashion,  that  Her  Majesty 
would  recognise  in  their  judgments  that  spirit  of  justice 
by  which  she  was  herself  animated  ^ 
contrasted  A  singular  contrast  to  this  calm  and  self-respectinc: 
of  language  was  afforded  by  the  enthusiastic  acclamations  of 

France  and  Spain. 
France,  Louis  XVI.,  moved  by  no  other  inducement  in  the  war 

in  which  he  found  himself  engaged  than  by  the  attach- 
ment which  he  felt  for  the  principle  of  the  liberty  of  the 
seas,  could  only  experience  a  lively  satisfaction  in  seeing 
the  adoption  of  that  same  principle  by  Imperial  Russia. 
"Ce  que  Sa  Majesty  Impdriale  reclame  de  la  part  des 
"  Puissances  bellig^rantes,  n'est  autre  chose,  que  les  regies 
"prescrites  k  la  marine  Fran^oise,  et  dont  Texdcution  est 
"  maintenue  avec  une  exactitude  connue  et  applaudie  de 
"  toute  TEurope."  It  would  be  unnecessary  for  His  Majesty 
to  give  new  orders  for  the  care  of  neutral  navigation  over 

1  Reply  of  the  Conrt  of  London  to  the  Declaration  of  the  Empress  of 
Bnssia  concerning  neutral  commerce,  dated  Feb.  28,  1780  and  presented 
at  the  Court  of  London,  April  1,  1780.  Martens,  Reeueil^  rr.  pp.  34d — 
346. 
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and  above  the  ordinary  regulations  in  force,  since  the 
Empress  had  declared  for  a  system  which  His  Majesty 
maintained  at  the  price  of  his  people's  blood,  and  had 
demanded  those  very  laws  which  he  would  desire  to  make 
the  basis  of  the  maritime  code  of  all  nations  ^ 

The  rules  proposed  by  the  Empress  of  Russia,  declared  Spain, 
His  Catholic  Majesty,  then  engaged  in  the  blockade  of 
Gibraltar,  were  those  which  had  always  guided  his  conduct, 
and  which  he  as  a  neutral  had  tried  by  all  means  possible, 
but  without  effect,  to  induce  England  to  adopt,  and  which 
only  the  conduct  of  that  Power  had  compelled  him  as  a 
belligerent  to  depart  from  in  self-defence*. 

Nor  were  other  Powers  wanting  to  swell  the  chorus  of  and  other 
applause.  Denmark*  and  Sweden*,  who  had  been  the  ^*^^®"- 
first  to  agitate  for  the  formation  of  an  armed  Neutral 
League,  Prussia', — whose  ruler  was  now  animated  by  the 
most  inveterate  hostility  towards  England, — Austria'  and 
the  Empire',  the  Two  Sicilies'  and  Portugal*  acceded  to 
the  Armed  Neutrality.  It  was  in  vain  that  Great  Britain 
appealed  to  the  faith  of  treaties  and  to  the  history  of  the 
past".  Her  utmost  efforts  hardly  sufficed  to  restrain  the 
Empress  from  active  furtherance  of  her  principles. 

The  Dutch,  too,  between  whom  and  the  English  a 
rupture  had  been  swiftly  preparing  in  consequence  of  the 
refusal  by  Holland  of  the  assistance  to  which  she  was 

1  Reply  of  the  Court  of  France  to  the  Declaration  of  the  Empress  of 
Bnssia,  April  26,  1780.    Martens,  Reeutil,  it.  pp.  346—348. 

'  Reply  of  the  Court  of  Spain  to  the  Declaration  of  the  Empress  of 
Bassia,  April  18,  1780.    Ibid.  pp.  348—350. 

3  July  9,  1780;  Ibid.  n.  p.  103 ;  iv.  p.  861. 

*  Sep.  9,  1780;  Ibid.  xi.  p.  110;  iv.  pp.  869,  370. 

'  May  8,   1781;    Ibid.  n.^p.   130.    Sir  James  Harris  to  Viscount 

Storraont,  ^^^^^  1781;    DiaHea  and  Corretpfrndejiee  of  the  Earl  of 

Mahneabury,  i.  p.  420. 

<  1784—5;  Martens,  Reeueil,  ii.  p.  620. 

7  Oct.  9,  1781;  Ibid.  n.  p.  171. 

8  Feb.  10, 1783;  Ibid.  ii.  p.  274.         »  July  13, 1782;  Ibid.  n.  p.  208. 
1^  **  Treaties  can  be  changed  only  by  the  mutual  accord  of  the  con- 

**  tracting  parties,  and,  so  long  as  they  subsist,  they  are  equally  obligatory 
"  in  all  cases  alike  on  the  one  and  the  other.**  Reply  of  the  Court  of  London 
to  the  Declaration  of  the  King  of  Sweden.    Martens,  Reeueil^  rv.  p.  369. 

20—2 
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bound  by  treaty  with  England,  and  of  the  intimate 
relations  of  amity  and  commerce  entered  into  between  the 
United  Provinces  and  the  revolted  American  colonies*, 
hastened  to  secure  admittance  into  the  Neutral  League*. 
It  seemed  as  though  the  whole  civilised  world  were  rising 
against  the  maritime  supremacy  of  England  But  Eng- 
land was  not  slow  to  accept  the  challenge.  Four  days 
before'  the  acceptance  of  the  accession  of  Holland  to  the 
Armed  Neutrality  the  British  had,  to  the  astonishment  of 
Russia  and  the  no  small  rage  of  Frederick^,  declared  war 
against  the  United  Provinces,  and  the  Dutch,  struggling 
in  vain  to  enlist  the  active  assistance  of  the  Neutral 
Powers,  secured  but  a  bare  oflFer  of  mediation,  and  were 
obliged  to  bear  the  full  brunt  of  an  unsuccessfiil  war*. 
The  con-  The  principles  of  the  Armed  Neutrality  had  not  been 

members  sanctified  by  the  practice  of  the  parties  to  it  in  days  before 
of  the  their  trading  profits  were  bound  up  with  the  interests  of 
League  the  neutral  flag,  and  were  violated  by  those  same  parties 
scarcely     ^hen  first  they  exchancfed  their  neutral  character  for  that 

consistent  .  ,  . 

with  their  of  belligerents.  So  far  were  France  and  Spam  from 
previous  ^^^^^^  before  1780  the  principle  "Free  Ships,  Free 
"Goods"  that  they  regularly  asserted  the  principles  of 
"Enemy  Ships,  Enemy  Goods,"  and  "Enemy  Goods, 
"  Enemy  Ships,"  principles  now  kept  carefully  in  the  back- 
ground. Up  to  the  very  moment  of  the  presentation  of 
the  Imperial  Declaration  Spain  followed  the  stricter 
practice  with  such  severity  as  well-nigh  drove  Russia  in 
self-defence  into  the  arms  of  England*.  Russia  herself 
had  during  her  recent  Turkish  war  confiscated  Turkish 

^  Diaries  and  Correspondence  of  t)ie  Earl  of  Malmeabury,  i.  pp.  341, 
380.     Martens,  Recueil,  ii.  76. 

3  Dec.  24,  1780 ;  Martens,  Recueil,  ii.  117;  iv.  379. 
»  Dec.  20,  1780. 

4  xpuisque  les  Anglais  veulent  la  guerre  avec  tout  le  monde,  lis 
Tauront,'*  cried  Frederick  when  be  heard  of  the  English  declaration. 
Mr  Elliott  to  Viscount  Stormont,  Diaries  aftd  Correspondence  of  the 
Earl  of  Malnusbury,  i.  p.  383. 

s  Ibid.  I.  p.  385.    Martens,  Recueilj  iv.  389  et  seqq. 
*  Diaries  and  Correspondence  of  the  Earl  of  Malmesbury,  i.  pp.  278 — 
279. 
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property  wherever  found,  and  the  only  prize  she  made 
was,  as  her  Admiral  honestly  confessed,  of  such  property 
captured  under  the  neutral  flag*.     And  in  their  war  of  or  with 
1788  Russia  and  Sweden  alike  renounced  the  principles  sequent 
which  they  had  publicly  declared  for  but  eight  short  years  prac*i<»i 
before". 

After  the  movement  of  1778 — 80,  indeed,  the  combined  The  prin- 
rules  "Free   Ships,  Free  Goods;   Enemy  Ships,  Enemy  gjSipgjppee 
"Goods"   advanced    in    favour,  and   were   embodied  in  ^o<><*"." 
numerous  treaties,  France  now  taking  the  lead  in  their  favour 
support*.     But  there  was  still  no  perfect  consistency  in  ^^1_qq 
the  engagements  of  the  several  powers:   sometime^  the 
principle  "Free  Ships,  Free  Goods"  was  adopted  without 
the  companion  jingle^;   sometimes  a  different  rule  was 
followed  by  the   same   power  at   the  same  period  with 
different  states,  or  even  with  the  same  state  at  different 
periods'.     In   the   main,   however,   the   principle  of  the 
freedom  of  the  neutral  flag  seemed  well  on  the  way  to 
general  acceptance,  when  a  new  phase  was  entered  upon 
in  the  outbreak  of  the  Wars  of  the  French  Revolution. 
The   passions  of  the  combatants  in  that  great  struggle 
were   aroused   too   fiercely  for  any   improved   regard   of 
neutral  rights.      France    in    declaring   good    prize    the  bat  is  oast 
goods  of  an  enemy  found  under  the  neutral  flag"  was  ^^^^ 
the  first  to  repudiate  her  recently  formed  engagements,  <iuring  the 

French 

^  Sir  James  Harris  to  Viscount  Stormont,  H  ^^Ji  ^780,  Diaries  and 
Correspondence  of  the  Earl  of  Malme$bary,  i.  306. 

'  Cf.  Martens,  Reaieil^  ti.  p.  210. 

>  Treaties  of  France  and  U.S.  1778,  France  and  Mecklenburg  1779, 
.Holland  and  U.S.  1782,  Sweden  and  U.S.  1783,  France  and  Great 
Britain  1786,  France  and  U.S.  1800:  Martens,  Recueil,  i.  p.  605;  ii. 
pp.  41,  255,  332,  693;  vn.  pp.  66  and  490;  Chahners,  Treatiei,  i.  p.  530. 

^  Treaties  of  France  and  HoUand  1785,  Prussia  and  U.S.  1785, 
France  and  Hamburg  1789,  U.S.  and  Spain  1795,  U.S.  and  Tripoli 
1796,  Russia  and  Portugal  1798;  Martens,  ReeueiU  u.  pp.  571,  616; 
m.  p.  159 ;  vi.  p.  574 ;  vii.  pp.  147  and  267. 

^  Treaty  of  U.S.  and  Great  Britain  1795 ;  Martens,  Recueil,  vi.  p.  368. 

'  See  the  Decrees  of  the  National  Convention  of  May  9  and  July  17, 
1793,  and  the  Arr^t^  of  the  Executive  Directory  of  March  2,  1797: 
Martens,  Recueilt  vi.  pp.  757 — 9  and  769. 

The  Law  of  Jan.  18,  1798,  laid  down  the  principle  that  "  L'^tat  d'un 
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Beroln-     and  Ru^ia  herself  abandoned  the  high  moral  notions  of 

y^utf      which  she  had  been  the  fervent  preacher,  to  adopt  with 

England   "the   principle  generally   recognised   and    the 

**  precepts  of  the  law  of  nations  S"  to  wit,  that  old  rule  of 

the  Consolato  del  Mare  which  her  ally  had  so  long  and  so 

consistently  maintained.     Nor  were  the  rest  of  the  parties 

to  the  Armed  Neutrality  slow  to  follow  this  suggestive 

The  example*.     The  United  States  remained,  and  for  obvious 

g^\^        reasons,  the   only  consistent  supporter  of  the  privilege 

alone  oon-  of  the  neutral  carrier*. 

sapport  it  But  the  day  of  "  Free  Ships,  Free  Goods  "  was  not  yet 
The  oven    In  the  first  few  months  of  the  year  1800  a.d.  the 

p*"^****^  Northern  Powers  again  drew  together  in  the  Second  Armed 
up  a  claim  Neutrality^  Arising  immediately  in  the  resentment  of  the 
nitybom  ™*^  Emperor  Paul  at  the  conduct  of  Great  Britain  in  re- 
search for  taining  the  island  of  Malta  in  contravention  of  what  he 
under  conceived  to  be  his  rights  as  Grand  Master  of  the  Knights 
neutral      ^f  g^^  John'  its  more  public  occasion  was  the  recent  irrita- 

convoy*  '■ 

tion  caused  in  the  North  by  the  attitude  of  England  on 
the  subject  of  the  protection  afforded  by  Neutral  Convoy*. 
Early  in  the  second  half  of  the  eighteenth  century 
Sweden  and  Denmark  had  attempted  to  set  up  as  a 
neutral  right  the  immunity  from  belligerent  search  of 
merchantmen  sailing  under  the  convoy  of  a  neutral  man- 
of-war'.    The  question,  however,  became  of  more  pressing 


navire,  en  ce  qui  oonoerne  la  quality  de  neutre  ou  d'ennemi,  est  d^tennin^ 
par  sa  cargaison."  AU  vessels  carrying  English  goods  were  accordingly 
declared  good  prize.    Martens,  Recueil^  vi.  pp.  774 — 5. 

^  Treaty  of  Great  Britain  and  Bossia  1797,  Art.  10.  Ifartens, 
Recueilt  vi.  p.  727 ;  see  Ibid.  ▼.  pp.  109,  115. 

2  Treaties  of  Great  Britain  and  Spain,  Great  Britain  and  Pmssia, 
Great  Britain  and  the  Empire  1793;  Ibid.  v.  pp.  150,  168,  170. 

3  Treaties  of  U.S.  and  Spain  1795,  U.S.  and  Pnusia  1789,  U.S. 
and  France  1800;  Ibid.  vi.  pp.  154  and  676;  vi.  p.  103. 

*  Traitit  et  autres  actet  relati/t  a  la  wrnveUe  auociation  maritime; 
Martens,  SuppUm^nt^  n.  pp.  344 — 475. 

^  Gf.  Martens,  Recueil,  vii.  p.  156. 

«  Manning,  Law  of  Natiotu,  Book  v.  chap.  xi. 

'  The  principle  was  adopted  in  the  following  treaties :  United  States 
and  PruHsia  1785,  France  and  Bussia,  1786^7,  Two  Sicilies  and  Bossia 
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importance  in  the  last  decade  of  the  century,  when  the 
number  of  such  convoys  was  largely  increased  in  conse- 
quence of  the  action  of  the  combatants  in  the  French 
revolutionary  struggle,  and  more  especially  after  the  issue 
of  the  French  decrees  denouncing  the  penalty  of  confisca- 
tion against  the  neutral  ship-owner  who  should  engage  in 
carrying  English  goods,  and  the  pirate  s  death  to  the  neu- 
tral seaman  who  should  venture  to  sign  articles  in  the 
English  serviced  Then  the  irritation  of  the  disputants 
rose  to  fever  heat  in  consequence  of  a  succession  of  excit- 
ing incidents. 

In  1798  a  Swedish  convoy  was  after  some  slight  dis-  The  Cose 
play  of  force  in  the  British  Channel  brought  in  for  adjudi- «.  Maria," 
cation  in  the  British  Prize-Court,  and  condemned  by  Sir  l''^®- 
William  Scott  on  the  ground  of  resistance  ^ 

In  December,  1799,  occurred  a  more  spirited  affair  in 
the  straits  of  Gibraltar  between  the  English  squadron  of 
observation  and  a  Danish  convoy,  the  Danish  commander, 
in  pursuance  of  his  instructions,  firing  on  the  boats  of  the 
English  search  party.  Mr  Merry,  the  charg^  d'affaires  at 
Copenhagen,  immediately  demanded  an  explanation  and 
disavowal  of  the  action  of  the  Danish  captain*.  Count 
BemstorfiF,  however,  far  from  compljring  with  the  demand, 
sought  to  justify  the  conduct  of  the  officer,  coupling  with 
a  denial  of  the  right  of  belligerents  to  search  merchant- 
men under  convoy  an  answering  demand  for  reparation*. 

The  dispute  was  still  unsettled  when  on  July  25, 1800,  J^l'^'^ 
the  Danish  and  British  navies  again  came  into  hostile  "  Freya," 
collision,  and  Captain  Krabbe  of  the  "Freya,"  a  Danish 
frigate  convoying  six   merchantmen,  having   refused   to 
permit  the  search  of  his  charge  in  the  British  Channel, 

17S7,  Portagal  and  BoBsia  1787  and  1798,  United  States  and  France 
1800.    Martens,  Reciieil,  n.  p.  572  ;  ni.  pp.  17*  45, 119 ;  vix.  pp.  266,  493. 

1  Arx6t6  of  the  Ezeoutive  Directory  of  Oct.  29,  1798. 

>  The  *'  Maria,"  1  C.  Bob.  840. 

s  Mr  Merry  to  Count  Bernstorff,  April  10, 1800 ;  Martens,  Supplement, 
II.  p.  347. 

*  Count  Bernstorff  to  Mr  Merry,  April  19, 1800;  Martens,  SuppUment, 
u.  p.  350. 
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was,  after  a  smart  action  with  a  British  squadron,  brought 
in  with  the  convoy  to  the  Downs'.  The  Danish  Govern- 
ment in  their  turn  demanded  prompt  satisfaction  for 
this  most  public  insult  to  their  neutral  national  flag,  and 
an  immediate  restitution  of  the  captured  vessels.  But 
Great  Britain  showed  no  sign  of  a  willingness  to  yield. 
Lord  Whitworth  was  instantly  despatched  on  a  special 
mission  to  Copenhagen,  but  a  British  fleet  entered  the 
Sound  to  lend  weight  to  his  representations.  A  lively 
passage  at  arms  ensued ^  Great  Britain  defending  the 
siction  of  her  ofiicera  as  grounded  in  the  plainest  principles 
of  the  law  of  nations,  whilst  Count  Bemstorff  treated  the 
capture  of  the  convoy  as  an  altogether  unwarranted  inva- 
The  sion  of  neutral  rights.     Finally,  however,  the  negotiators 

o?S)nK>y  agreed  on  August  29,  1800,  upon  a  convention  for  the 
U  tern-  temporary  settlement  of  the  contested  question*.  But  a 
settled  by  i^^w  and  more  formidable  disputant  was  already  in  the  fleld. 
B^in  ^^  August  16, 1800,  the  Emperor  Paul,  to  whom  the  Danish 
and  Government  had  made  early  approaches,  issued  a  declara- 

biu^Sie      ^^^^  wherein,  reciting  the  history  of  the  recent  action  of 
Emperor    the  English  with  regard  to  neutral  convoys,  he  invited 
secures      Sweden,  Denmark,  and   Prussia  to  concur  with  him  in 
the  union  measures  for  the  establishment  in  full  force  of  the  princi- 
Northern    ples  of  the  Armed  Neutrality*.     Nor  did  Paul  content 
Powers  in  himself  with  empty  words.     Apprised  of  the  appearance  of 
the  English  squadron  in  the  Sound,  he  ordered  the  seques- 
tration of  all  English  property  within  his  dominions.    The 
amval  of  the  news  of  the  signature,  on  the  very  day 
(Aug.  29)  of  the  issue  of  his  edict,  of  the  Anglo-Danish 
convention  momentarily  disconcerted  his  plans,  but,  a  new 
source  of  irritation  against  England  being  inopportunely 
supplied   by  the  non-fulfilment  of  his  singular   Maltese 
dreams,  he  started  afresh  on  his  career  of  violence.     An 

1  Count  do  Wedel-Jarlsberg  to  Lord  GrenviUe,  July  29,  ISOO;  Ibid. 
II.  p.  353.  Memoirs  and  Correspondence  of  the  Marquess  WeUesley,  ii. 
p.  116. 

3  Martens,  SuppUment^  u.  pp.  359  et  seqq. 

*  Martens,  Recueil^  vii.  p.  426. 

*  Martens,  Supplements  ii.  p.  368. 
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embargo  was  laid  on  British  shipping  in  Russian  ports, 
and,  when  two  British  vessels  made  their  escape  by 
force  from  their  anchorage  in  the  port  of  Narva,  a  third 
which  remained  was  committed  to  the  flames.  Nor  were 
other  Powers  wanting  to  excite  to  frenzy  a  brain  but  too 
palpably  disordered.  Spain  lent  fuel  to  the  conflagra- 
tion by  complaining  of  the  irregular  impressment  by  an 
English  squadron  of  a  Swedish  galliot  for  the  purpose  of 
cutting  out  a  couple  of  Spanish  frigates  in  the  harbour  of 
Barcelona^  and  Prussia  supported  her  in  an  extraordinary 
and  altogether  unjustifiable  demand  upon  Sweden  for  the 
release  of  the  captured  vessels.  It  was  a  singular  view  of 
neutral  rights  which  was  expounded  by  these  strange  allies: 
Spain  excluded  all  Swedish  vessels  from  her  ports  by  way 
of  reprisal  for  the  refusal  of  Sweden  to  be  hurried  into 
forcible  measures  against  England  ^  and  Prussian  troops 
entered  the  ports  of  the  neutral  city  of  Hamburg  because 
an  Embden  contraband  trader  captured  by  the  English  had 
been  driven  by  stress  of  weather  into  the  sheltering  har- 
bour of  Cuxhaven*. 

But  of  little  avail  with  the  Powers  of  the  North  were 
arguments  merely  verbal. 

In  December,   1800,  Denmark,  Sweden  and  Prussia  the  Second 
united  with  Russia  in  the  Second  Armed  Neutrality.  Neutral- 

The  guiding  principles  of  the  new  league  were  set  out  *'y»  I^OO- 
in  the  main  in  five  articles,  which  added  to  the  four  rules 
of  1780  a  fifth  dealing  with  the  subject  of  convoy*. 

^  Ortolan,  DipL  de  la  Mer,  Tom.  ii.  Li  v.  3,  ch.  i.  pp.  30 — 31,  and 
Pidces  Justificatives  B. 

^  See  the  oorreapondenoe  between  the  Hpanish  and  Swedish  Govem- 
menta,  Martens,  SuppUment,  ii.  pp.  374 — 3S1. 

«  Ibid.  u.  pp.  381—387. 

*  The  foor  Powers  agreed  apon  measures  to  enforce  the  rules : — 

(1)  "  Que  tout  vaisseau  pent  navigner  librement  de  port  en  port,  et  Bules  of 

**  sur  les  c6tes  des  nations  en  guerre.  Jj^®  Aimed 

(2)  **  Que  les  effets  appartenans  aux  sujets  des  dites  puissances  en  q/?qqo   ^ 
"guerre  soient  libres  sur  les  vaisseanx  neutres,  i  I'exception  des  mar- 

**  ohandises  de  contrebande. 

(3)  "Que  pour  determiner  ce  qui  oaraot^rise  un  port  bloqutf,  on 
(•  n'accorde  oette  denomination  qu*&  celui,  oH  il  y  a,  par  la  disposition  de 
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Great 

Britain 

takes 

prompt 

action 

against 

Denmaik 

and  her 

allies. 


Denmark,  taken  to  task  by  Great  Britain  in  respect  of 
her  accession  to  a  combination  for  the  support  of  principles 
diametrically  opposed  to  the  spirit  of  the  convention  but 
just  concluded,  unhesitatingly  avowed  her  adhesion  to  the 
Northern  Alliance,  and  called  upon  her  questioner  to  admit 
"  Que  Tabandon  provisoire  et  momentan^,  non  d'un  prin- 
"cipe  dont  la  question  est  rest6e  indecise,  mais  d'une 
''  mesure  dont  le  droit  n'a  jamais  it6,  ni  ne  sfauroit  jamais 
**  etre  contcste,  ne  se  trouve  nuUement  en  opposition  avec 
''  les  principes  gdn^raux  et  pcrmanens,  relativement  aux- 
"  quels  les  puissances  du  Nord  sont  sur  le  point  de  r^tablir 
"  un  concert,  qui  loin  de  pouvoir  compromettre  leur  neu- 
"  tralit^,  n'est  destin^  qu'i  la  raffermir*." 

But  Great  Britain,  now  more  free  than  in  1780  to 
deal  with  the  self-constituted  prophets  of  neutral  right, 
was  in  no  humour  to  stomach  either  the  veiled  hostility 
of  BernstorflF  or  the  overweening  insolence'  of  Haugwitz. 
A   war  of  embargoes  speedily  led  on  to  open  rupture. 


'*la  puissance  qui  Tattaque  avec  des  yaisseauz  arrdt^s  et  snffisam- 
"ment  proches,  nn  danger  Mdent  d'entrer  et  que  tout  batiment 
*'  naviguant  vers  un  port  bloqu6  ne  pourra  dtre  regard^  d'avoir  oontreyenu 
"  k  la  pr68ente  Convention,  que  lorsqu'aprds  avoir  6t^  averti  par  le 
*'  Commandant  du  blocus  de  1*6 tat  du  port,  il  tAchera  d'y  p^n^trer  en 
"  employant  la  force  ou  la  ruse. 

(4)  **Que  les  vaisseauz  neutres  ne  peuvent  dtre  arrdt^s  que  sur  de 
*' justes  causes  et  faits  6vidents,  quails  soient  jug^  sans  retard,  que  la 
*'  procedure  soit  toujours  uniforme,  prompte  et  legale,  et  que  chaque  fois, 
**  outre  les  dMommagemens  qu'on  accorde  k  ceuz  qui  ont  fait  des  peites, 
*'  sans  avoir  ^t^  en  contrevention,  il  soit  rendu  une  satisfaction  oomplette 
*'  pour  rinsulte  faite  au  paviUon  de  leurs  Majest^s. 

(5)  **  Que  la  d^laration  de  I'Officier,  commandant  le  vaisseau  ou  lea 
"vaisseauz  de  la  Marine  Boyale  ou  Imp^riale,  qui  accompagneront  le 
'*  convoi  d'un  ou  de  plusieurs  batimens  marchands,  que  son  oonvoi  n*a  4 
"  bord  aucune  marchandise  de  contrebande,  doit  suffire  pour  qu'il  n*y  ait 
"  lieu  k  aucune  visite  sur  son  bord  ni  k  celui  des  bAtimens  de  son  convoi." 

Conventions  between  Bussia  and  Sweden,  Russia  and  Denmark  and 
Bussia  and  Prussia  (Dec.  1800),  Martens,  SuppUmentt  ii.  pp.  3U3,  402, 

409. 

^  Count  Bernstorff  to  Mr  Drummond,  Deo.   31,   ISOO.     Martens, 

SuppISmentj  ii.  p.  417. 

'  Count  Haugwitz  to  Lord  Carysfort,  Feb.  12,  1801.  Martens, 
Supplement^  ii.  pp.  431  et  seqq. 
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Parker  and  Nelson  forced  the  passage  of  the  Sound,  and 
crushed  the  Danish  naval  power  in  the  bloody  battle  of  The  Battle 
Copenhagen^ ;  the  Danish  and  Swedish  possessions  in  the  hage^" 
West  Indies  surrendered  in  quick  succession  to  Duckworth  l^oi. 
and  Trigge';  and  British  troops  occupied  without  a  show  of 
resistance  Serampore  and  Tranquebar'.    Humbled  at  home 
and  stripped  of  all  their  foreign  dominions,  the  Danes 
were  in  no  condition  to  prolong  an  unequal  struggle,  and 
the  cruel  murder  of  Faul^  opened  a  speedy  way  to  the  On  the 
accommodation  of  differences.     Early  in   June,   1801,  ap^^  ^ 
maritime  convention'  was  signed  at  St  Petersburg  between  Great 
the  ministers  of  George  III.  and  the  new  Emperor  Alex-  aooom- 
ander.     The  treaty  may  be  regarded  as  a  compromise,  o'^'dates 
Gr«^at   Britain,  confirming  the   definition   of  contraband  diflerenoes 
set  out  in  her  last  treaty  of  commerce  with  Russia,  agreed  jJortheni 
expressly  to  adopt  three  principles  of  the  Armed  Neu-  Powers, 
trality  which  she  had  not  hitherto  contested.     She  ad- 
mitted the  right  of  neutrals  to  navigate  freely  between 
the  ports  and  on  the  coasts  of  nations  at  war,  she  ac- 
knowledged that  blockade  to  be  binding  must  be  effective, 
and  she  assented  to  the  necessity  for  the  administration 
by  belligerents  in  their  dealings  with  neutrals  of  speedy 
and  uniform  justice.    But  she  vindicated  against  the  Neu- 
tral Powers  the  right  of  search  of  merchantmen  under 
convoy  as  exercised  by  men-of-war,  and  established  the 
liability  to  seizure  by   a  hostile  captor  of  goods  being 
actually  the  property  of  the  subject  of  a  belligerent  laden 
under  the  neutral  flag^ 

>  April  2,  1801. 

'  Martezis,  SuppUment,  ii.  p.  466. 

'  Memoir*  and  Corretpondence  of  the  Marqtuss  WelUtley,  u.  ohap.  v. 

*  Diaries  and  Correspondence  of  the  Earl  of  MtUmesbury,  it.  pp.  54 — 
66. 

'  Martens,  SuppUment,  ii.  p.  476. 

*  It  is  agreed  by  Article  III. : — 

"  Que  les  effets  embarqu^s  sur  les  vaisseaux  neutres  seront  libres,  k 
**  Texoeption  de  la  oontrebande  de  guerre  et  des  propri6t^  ennemies ;  et  11 
"  est  oonvena  de  ne  pas  oomprendre  au  nombre  des  dernidres  les  marchan- 
dises  da  prodoit,  da  crd  oo  de  la  manafactare  des  pays  en  gaerre,  qai 
aaroient  M  acqaises  par  des  sujets  de  la  poissanoe  neatre,  et  seroient 
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The  latest  stage  in  the  history  of  "  Free  Ships,  Free 
Goods  "  was  reached  in  1854 — 56.  France  and  England 
having  undertaken  the  defence  of  the  Turk  against  Russia, 
it  became  necessary  for  the  allies  to  agree  upon  common 
rules  of  maritime  war-practice.  England  accordingly  de- 
clared her  intention  to  admit  for  the  duration  of  the  war 
then  beginning  the  freedom  of  enemy's  property,  not 
being  contraband,  found  under  the  neutral  flag,  while 
France  on  her  part  suspended  her  enforcement  of  the 
principle  "Enemy  Ships,  Enemy  Goods."  The  practice 
thus  inaugurated  was  upon  the  conclusion  of  peace  sub- 
mitted for  the  approval  of  the  plenipotentiaries  assembled 
at  Paris,  and  was  finally  embodied  in  the  famous  Declara- 
tion of  1856.  In  view,  therefore,  of  the  general  acceptance 
of  that  Declaration  and  the  history  of  recent  practice,  it 
may  be  assumed  to  be  now  general  international  law  that 
the  neutral  flag  covers  enemy's  merchandise,  except  con- 
traband of  war,  and  that  neutral  merchandise,  except  con- 
traband of  war,  cannot  be  seized  under  an  enemy's  flag\ 

Modern  practice  has  introduced  a  further  limitation 
on  the  rights  of  maritime  belligerents  by  exempting  from 
the  operations  of  war  the  boats  and  tackle  of  those  ''  mois- 
soneurs  des  mers  territoriales',"  the  fishermen  of  the 
coast.  The  like  exemption  is  accorded  to  vessels  engaged 
in  exploration  or  in  scientific  investigation,  to  cartel-ships 
employed  in  the  transport  of  exchanged  prisoners,  to 
vessels  conveying  the  sick  and  wounded  under  the  red- 
cross  flag  of  Geneva^  and  to  hospital  ships  flying  the 
same  flag  and  being  the  property  of  officially  recognised 
philanthropic  societies*.     Sometimes  by  an  excess  of  ge- 

"  transport^es  poor  leur  compte;  lesqaelles  marohandises  ne  penyent 
**  dtre  ezcept^s  en  aucun  cas  de  la  franchise  accords  an  pavilion  do  la 
**  dite  puissance."    Rule  2. 

^  Declaration  of  Paris,  Arts.  2  and  3. 

'  Ortolan. 

3  Additional  Articles  signed  at  Geneva,  Oct.  20,  1868.    Art.  10. 

*  Ibid.  Art.  13.  The  material  and  furniture  of  a  national  militaiy  or 
naval  hospital  may  be  retained  by  the  hostile  captor.  It  is  altogether 
contrary,  however,  to  modern  belligerent  practice  to  direct  fire  upon  such 
Bti'uctures. 
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nerosity  belligerent  vessels  driven  by  stress  of  weather 
into  hostile  ports  have  been  permitted  to  depart  in  peace. 
Even  humanity,  however,  has  its  appointed  limits.  The 
wounded  or  drowning  sailor  who  is  picked  up  by,  or  re- 
ceived on  board,  a  neutralised  hospital  ship  may  not  serve 
again  during  the  war,  and  the  like  obligation  is  imposed 
upon  all  the  sick  on  board  a  neutralised  transport  by  the 
mere  visit  of  a  hostile  cruiser  noted  on  the-ship's  papers. 

In  every  case,  however,  it  is  essential  that  the  im-  Immu- 
munity  accorded  shall  not  be  employed  to  cover  belligerent  ever',  iaco- 
acts.     Thus,  the  exemption   of  the  fishing-smack  is  co-  ®*.^^*^^ 
extensive  with  the  pursuit  by  its  owners  of  purely  peaceful  leBaness. 
avocations. 

In  the  old  days  of  Anglo-French  periodic  hostilities  The  im- 
the  fishermen  of  the  Channel,  English  and  French,  were  fiSSng.^ 
ordinarily  permitted  to  continue  their  trade  undisturbed  Bmacka 
by  the  combatants,  the  admirals  on  either  side  granting 
fishing-truces  to  the   coastmen.     Later  times  were  less 
magnanimous.     Fishermen  enjoyed  no  special  immunity 
during  the  wars  of  Louis  XIV.*     In  1697  Dutch  fishing- 
boats  were  captured  by  French  privateers  in  the  Meuse, 
and  it  was  only  by  special  grace  in  the  issue  of  French 
passports  to  a  limited  number  of  these  vessels  that  the 
negotiators  at  Ryswick  secured  a  necessary  supply  of  fish*. 
In  1779,  however,  the  French  adopted  a  more  lenient 
practice,  and  exempted  from  seizure  even  ordinary  traders 
engaged  in  convepng  fish,  the  privilege  being  only  for- 
feited by  the  carrying  of  arms  or  the  making  of  signals. 

The  English,  at  first  content  to  imitate  the  polite 
example  of  their  neighbours,  learned  wisdom  by  experi- 
ence. In  1798'  orders  were  issued  to  English  cruisers 
for  the  capture  of  French  smacks.  The  French  renewed 
their  regulations  of  1779,  and  the  English  Government 

*  Ortolan,  DipL  de  la  Mer,  Tom.  n.  Liv.  3,  ohap.  ii.  p.  45. 

>  Lexington  Papen,  pp.  249—280. 

'  Janoary  24,  1798.  See  Actes  entre  la  Grande-Bretagne  et  la 
France  relatifiB  ^  Texemiion  de  saisie  pour  les  bateaux  de  p^cheurs,  1801 ; 
Martens,  SuppUment^  ii.  pp.  287  et  seqq. 


318  THE  SCIENCE  OF  INTERNATIONAL  LAW. 

on  the  communication  of  the  fact  by  M.  Otto^  were 
complaisant  enough  to  withdraw  their  first  instructions*. 
Subsequently  however  in  1801  in  consequence  of  reports 
as  to  the  collecting  in  Brest  and  other  Channel  ports, 
presumably  with  hostile  designs,  of  fishing-smacks  and 
fishermen,  including  fishermen  just  returned  under  parole 
from  English  prisons,  the  instructions  of  1798  were  re- 
peated. M.  Otto  was  promptly  recalled*  by  Bonaparte, 
and  after  a  storm  of  mutual  recrimination  the  English 
Government  with  strange  vacillation  again  suspended  its 
orders*. 

In  later  controversy  France  affected  to  rest  the  dis- 
puted immunity  upon  general  international  law,  and 
strove  to  extend  its  operation  to  deep-sea  fishers,  while 
Great  Britain  treated  it  as  a  right  limited  to  coast  fish- 
eries and  the  result  of  special  concessiona  The  dispute 
remained  unsettled  at  the  peace  of  1801,  and  subsequent 
practice  has  displayed  no  general  agreement  on  the  point 
in  issue.  Great  Britain  in  1810  instructed  her  officers  to 
refrain  from  the  exercise  of  hostilities  against  the  fishing 
and  fowling  population  of  the  Faroe  Isles  and  Iceland',  and 
France  in  the  Crimean  and  more  recent  wars  has  granted 
a  generous  immunity  to  coast  fishermen*.  On  the  whole, 
however,  the  exemption  hitherto  accorded  cannot  be  re- 
garded as  absolute :  it  is  merely  the  outcome  of  a  tolerant 
humanity,  working  within  limits  prescribed  by  considera- 
tions of  safety.  And  the  immunity,  such  as  it  is,  must  be 
is  quali-  confined  to  the  limits  of  the  coast  fisheries.  Good  ground 
can  hai'dly  exist  for  the  grant  to  a  whaler  or  deep-sea 


^  M.  Otto  was  the  French  agent  in  Great  Britain  for  the  exchange  of 
priBoners. 

'  Martens,  Recueilt  vii.  pp.  296 — 6. 

s  Jan.  21,  1801.  The  pretext  of  the  British  oondnct  as  to  French 
fishing-smacks  heing  in  the  opinion  of  the  Earl  of  Malmesboiy  an 
'*  insolent,  impudent  and  lying  excuse.'*  Diaries  and  Correspondence  of 
the  Earl  of  Malmesbury,  iv.  p.  26. 

«  March  8,  1801. 

^  Kent,  Int,  Law,  Ed.  Abdy,  p.  242  n. 

«  Woolaey,  Introduction,  §  186. 
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fishing-smack  of  a  freedom  which  is  refused  to  a  collier 
or  trading  lugger,  and  no  state  save  France  seems  to  have 
ever  contended  for  it.  In  any  event,  toleration  must  cease 
with  the  appearance  of  abuse. 

All  movable  property  which  is  capable  of  belligerent  When  is 
capture  is,  as  between  the  captor  and  the  hostile  owner,  prieSi^ 
divested  from  its  oricdnal  proprietorship  by  the  fact  of  title  »n 
actual  reduction  into  possession  on  the  part  of  the  captor'.  beUigerent 
In  the  event  of  sale  or  recapture,  however,  it  becomes  8^9^"  ^^^* 
essential  that  some  uniform  rule  be  applied  to  denote  the  original 
evidence  by  which  the  fact  of  reduction  into  possession  °^^®'' 
shall  be  regarded  as  sufficiently  established.     It  matters  Various 
little  what  be  the  actual  test  adopted,  and  various  princi-  i,een 
pies  have  been  in  fact  approved  from  time  to  time  by  adopted ; 
various  peoples.     In  the  Middle  Ages  the  Roman  rule  was  the 
followed,  and  the  proprietary  right  of  the  original  owner  rq™*° 
was  held  to  be  divested  by  the  bringing  of  the  prize  infra 
praesidia,  that  is,  within  the  protection  of  the  lines  or 
fleet  of  the  captor.     And  this  rule  had  the  support  of, 
amongst  other   leading  jurists,  the   eminently  practical 
Bynkershoek.     Grotius",  however,  put  forward  as  a  later 
law  of  nations  the  more  definite  test,  derived,  seemingly, 
from  old  German  hunting  law,  of  twenty-four  hours  quiet  ttie  R^e 
possession,  a  test  which  was  subsequently  adopted  in  the  HoursPos- 
marine  ordinances  of  France*.  session, 

Great  Britain,  having  formerly  followed  in  all  cases  the  and  the 
infra  praesidia  principle,  has  now  adopted  in  the  case  of  judicial 
maritime  capture  a  rule  more  lenient  to  the  ancient  pro-  Condem- 
prietor,  and  looks  to  the  fact  of  condemnation  in  the  ap- 
propriate court,  reference  to  which  is  commonly  necessary 
in  the  interests  of  neutral  claimants*. 

1  Lord  Mansfield  in  Qoss  v.  Withers,  2  Bnrr.  693. 

*  De  Jure  Belli  ac  PacUj  iii.  c.  vi.  3. 

>  It  was  adopted,  moreoyer,  in  varioas  treaties,  amongst  others  in 
the  treaties  between  U.S.  and  Holland  17S2,  U.S.  and  Swollen  1783, 
France  and  Oreat  Britain  178G ;  Martens,  Reeueil  ii.  pp.  279  and  837 ; 
Chalmers,  i.  p.  537.  France  and  Great  Britain  in  1713  contracted  that 
24  hoars  possession  should  not  be  esteemed  capture ;  Ohalmers,  x.  p.  422. 

*  Qoss  V,  Withers,  2  Burr.  694.     March  110. 
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The  appro-        The  appropriate  court  for  the  decision  of  all  questions 

^^  fo,    of  rights  arising  out  of  belligerent  capture  at  sea,  whether 

the  de-       divestitive*  or  investitive*,  is  the  prize-court  of  the  captor. 

all  qaes.  "By  the  law  of  nations  and  treaties,"  said  Lord  Mans- 

tioDs  con.  flgij  jjj  ijndo  V.  Rodney',  "every  nation  is  answerable  to 

prize  18      "  the  other  for  all  injuries  done,  by  sea  or  land,  or  in  fresh 

"waters  or  in  port.     Mutual  convenience,  eternal  prin- 

"  ciples  of  justice,  the  wisest  regulations  of  policy,  and  the 

"consent  of  nations,  have  established  a  83n3tem  of  pro- 

"  cedure,  a  code  of  law,  and  a  court  for  the  trial  of  priza 

"  Every  country  sues  in  these  courts  of  the  others,  which 


1  Vattel,  in.  o.  13,  §  196. 

'  Ibid.  m.  c.  9,  §  164,  Morrongh  v.  Comyns,  1  Wils.  211.  The  de- 
deion  of  aU  qnestions  of  damage  or  compensation  arising  incidentaUj  out 
of  the  fact  of  capture  as  prize,  the  grant  of  freight  and  the  award  of 
salvage  are  referred,  with  judgment  of  condemnation  or  release,  to  the 
appropriate  prize-court :  Faith  t;.  Pearson,  2  Marsh,  133 ;  Le  Caux  r. 
Eden,  Dougl.  594 ;  Tnnier  and  Carey  v.  Neele,  1  Leo.  243 ;  Willis  v. 
Commissioners  of  Appeals  in  Prize  Gases,  5  East  22 ;  Smart  v.  Wolff, 
3  D.  and  E.  323.  The  principle  underlying  the  distribution  of  the  pro- 
ceeds of  condenmed  prize  was  laid  down  in  emphatic  fashion  by  Lord 
ChanceUor  Brougham. 

"  That  prize,"  said  he,  "  is  clearly  and  distinctly  the  property  of  the 
"  crown,  that  the  sovereign  in  this  country,  the  ezecutiye  government  in 
aU  countries,  in  whom  is  vested  the  power  of  levying  the  forces  of  the 
state,  and  of  making  war  and  peace,  is  alone  possessed  of  all  property 
in  prize,  is  a  principle  not  to  be  disputed.  It  is  equaUy  incontestable 
that  the  crown  possesses  this  propertj  plenojure,  absolutely  and  whoUy 
'  without  control ;  that  it  may  deal  with  it  entirely  at  its  pleasure ;  may 
keep  it  for  its  own  use,  may  abandon  or  restore  it  to  the  enemy,  or, 
*'  finally,  may  distribute  it  in  whole  or  in  part  among  the  persons  instm- 
**  mental  in  its  capture,  making  the  distribution  according  to  whatever 
"  scheme,  and  under  whatever  regulations  and  conditions  it  sees  fit.  It 
"  is  equally  clear,  and  it  follows  from  the  two  former  propositions,  that 
the  title  of  a  party  claiming  prize,  must  needs  in  all  cases  be  the  act 
of  the  crown,  by  which  the  royal  pleasure  to  grant  the  prize  shaU  have 
**  been  signified  to  the  subject.'' 

[Lord  Chancellor  Brougham  in  Alexander  v,  Duke  of  Wellington 
(May  26,  27, 1831) ;  2  Buss.  v.  Myl.  64.] 

In  practice  the  whole  proceeds  of  condemned  prizes  are  now  com- 
monly distributed  to  the  captors.  For  the  history  of  earlier  English 
practice  see  Lord  Loughborough  in  Brymer  v,  Atkins,  1  H.  Bl.  189. 

>  Lindo  17.  Bodney,  Dougl.  613  n. 
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**  are  all  governed  by  one  and  the  same  law,  equally  known 
"  to  each/' 

It  is  now  well-ascertained  law  that  the  decision  of  a 
duly  authorised  and  competent  prize-court  of  the  captor 
on  any  question  of  prize  is  conclusive  against  the  world  \ 

In  1792  the  British  ship  ''William"  on  her  voyage 
from  Bremen  to  the  Potomac  river  in  Maryland  was 
captured  when  under  the  charge  of  an  American  pilot 
within  two  miles  of  Cape  Henry  by  the  French  privateer 
"  Citizen  GenSt"  The  English  owners  brought  action  for 
restitution  in  the  District  Court  of  Pennsylvania*.  But, 
said  Peters  J.,  "  It  is  true  that  by  the  laws  and  customs  of 
"  nations,  the  capture,  if  taken  in  neutral  bounds,  is  not 
"  lawful  prize.  But  I  do  not  see  that  this  Court  can  get 
"at  that  circumstance  without  holding  plea  as  to  the 

'' lawliilness  of  the  prize Affaira  of  prizes  are  only  cog- 

"  nizable  in  the  Courts  of  the  power  making  the  capture'." 

That  recourse  should  be  in  general  had  to  this  tri- 
bunal seems  natural  enough. 

The  acts  of  capture  and  bringing  in  being  acts  of  force, 
and  as  such  primd  facie  lawless,  are  justified  only  in  so 
far  as  they  possess  the  countenance  and  approval  of 
competent  authority;  being  acts  of  war  they  are  justified 
only  in  so  far  as  the  actor  is  the  accredited  agent  of  some 
national  Qovemment,  in  whom  is  vested  the  power  to 
command  war-waging.  The  issue  by  the  captor's  prize- 
court  of  a  decree  of  condemnation  marks  the  formal  as- 
sumption by  his  native  Qovemment  of  responsibility  for 

1  Hnghes  v.  Cornelias,  T.  Raymond  478;  Lothian  v.  Henderson, 
3  B.  and  P.  517;  Bolton  v.  Gladstone,  6  East  166 ;  Bemardi  v.  Motteaz, 
Dongl.  676 ;  Baring  v.  Clagett,  8  B.  and  P.  216 ;  Calvert  v.  Bovill,  7  Dnm. 
and  East  628;  Christie  v.  Seoretan,  8  Dnm.  and  East  192;  Qarrels  v. 
Kensington,  Ibid.  280.    Cf.  Price  v.  Bell,  1  East  663.    AnU  pp.  61--62. 

'  Findlay  v.  the  **  William,'*  1  Peters  12. 

*  The  territorial  limits  of  the  United  States  were  not  at  this  date 
precisely  asoertained.  An  Act  of  Congress  in  1794  fixed  the  range  of 
cannon-shot  as  the  limit  of  U.S.  jarisdiotion,  and  conferred  upon  the 
District  Conrts  authority  to  restore  prizes  made  in  violation  of  the  U.S. 
territorial  rights  so  defined.  In  the  subsequent  case  of  the  "Fanny" 
Peters  affirmed  his  judgment  in  the  "William/*  2  Pet.  809. 

w.  21 
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the  act  of  its  subject,  the  confirmation  of  his  asserted 
agency.  After  such  public  acknowledgment  it  remains 
for  that  Oovemment,  and  for  that  Qovemment  alone,  to 
grant  redress  to  claimants  damnified  by  the  act  of  con- 
demnation. In  prize  cases  diplomacy  must  supply  the 
Court  of  Appeal. 

The  exclusive  jurisdiction  accorded  to  the  court  of  the 

captor  has,  however,  its  natural  bound.    If  a  capture  be 

exoepi       made  within  neutral  waters,  or  by  a  vessel  fitted  out  in 

^^ue     contravention  of  neutrality  laws,  the  injured  neutral,  in 

inyoWes  a  whom  was  vested  the  power  to  protect  and  prevent  at  the 

of  neutral  instant  of  wrongdoing,  may  well  interfere  to  secure  subse- 

[nrifldic.     quent  redress  for  the  damnified  individuals  either  by  the 

direct  agency  of  his  officers  and  his  Courts,  should  the 

captured  property  come  within  his  territorial  jurisdiction, 

or  by  diplomatic  representation  to  the  Government  of  the 

wrongdoer. 

the  prize-         A  prize-court  of  the  captor  to  be  competent  must  sit 

the  (Iptor  ^^  ^^^  territory  of  that  captor  or  of  his  co-ally*;  it  may  not 

Bitting  in   sit  within  the  dominions  of  a  neutral*.    The  "Flad  Oven," 

thp  tprri 

toryofthat  ^^  English  vessel,  was  captured  by  a  French  cruiser,  taken 
captor  or    jn^io  Bergen  in   Norway,  then  neutral,  and  there  con- 
co-ally,      demned  by  a  French  Consular  Court.     Being  offered  for 
The  case    gale  by  auction  she  was  purchased  by  Hans  Krohn,  a 
<'Flad       Danish  subject  but  the  acting  agent  in  Bergen  of  the 
?f^*"      French,  and  despatched  on  a  voyage  to  France.     Re- 
captured on  that  venture  by  the  British,  she  was  claimed 
by  Krohn  as  neutral  property.     Sir  William  Scott,  how- 
ever, stigmatising  the  act  of  the   French  Consul  as  a 
licentious  attempt  to  exercise  the  rights  of  war  within  the 
bosom  of  a  neutral  country,  where  no  such  exercise  had 
been  authorised,  decreed  restoration  to  the  original  British 
owners,  upon  the  double  ground  of  the  want  of  reality  in 
the  transfer  to  the  claimant,  and  of  the  illegality  of  the 
sentence  of  condemnation.     It  was,  he  said,  for  the  first 

1  Oddy  V.  BoTfll,  2  East  478;  the   '* Harmony"  and  the   "Betsy 
Kriiger/'  2  G.  Bob.  210  n. 

'  Havelock  v.  Bockwood,  8  Dnm.  and  East  268. 
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time  in  the  history  of  the  world  that  in  the  year  1799  an 
attempt  was  made  to  impose  upon  a  court  of  law  the 
sentence,  not  of  a  tribunal  sitting  in  the  belligerent 
country,  but  of  a  person  pretending  to  be  authorised 
within  the  bounds  of  a  neutral  stated 

Three  years  later  in  Oddy  v.  Bovill,  where  action  was  Oddy  r. 
brought  in  respect  of  a  policy  of  insurance  on  a  bottomry  19027 
bond  on  the  ship  ''Frow  Ann/'  warranted  Danish,  on  a 
voyage  from  Penzauce  to  Genoa,  she  having  been  captured 
by  a  French  privateer,  and,  though  in  fact  Danish  and 
neutral,  condemned  as  British  property  by  a  French  prize- 
court  sitting  at  Malaga,  the  British  Court  of  King's  Bench 
distinguished  the  "Flad  Oyen,"  Spain  being  a  co-ally  of 
France  against  Great  Britain,  and  held  the  sentence  of 
condemnation  to  be  conclusive  against  the  warranty  in  the 
policy*. 

Modem  practice  is  less  strict  with  regard  to  the  situa-  The  prise 
tion  of  the  prize  than  as  to  the  site  of  the  prize-court.  ^^,11^° 
The  captured  vessel  should  be,  and  most  commonly  is,  brought 
brought  in  for  adjudication  to  a  port  of  the  captor  or  his  captor's 
ally,  but  before  the  end  of  the  18th  century  usatre  had  P?F*i?' 
suiBciently  established  the  legality  of  a  sentence  passed  in  tion. 
the  competent  court  of  the  captor  upon  captures  lying 
within  a  foreign  neutral  harbour.     And  recent  usage  has 
lent  a  stem  sanction  to  the  harsh  practice  of  the  destruc- 
tion of  prizes,  a  practice  which  was  permitted  by  older 
authorities  in  cases  where  the  captured  vessel  could  not  be 
brought  in  without  grave  danger  or  the  undue  reduction 
of  the  force  of  the  captor'. 

1  The  **  Flad  Oyen,''  Ibid.  270  n.;  1  C.  Bob.  185. 

2  Oddy  r.  BoviU,  2  East  478. 

^  HaU,  InU  LaWt  Part  m.  Chap.  xii.  §  160.  Destmction  was  syste- 
matioaiiy  resorted  to  by  the  Americans  in  the  War  of  1812—14  and  by 
the  Confederates  in  the  Civil  War. 
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C.  A  belligerent  may,  in  carrying  on  hie  warlike  operor 
tionSf  employ  tha/t  amottnt  of  force,  and  that  ammmt 
only,  which  is  neceeeary  to  overcome  the  resistance  of 
his  enemyK 

(lll.)ilf  The  cessation  of  ordinary  diplomatic  intercourse  is 

Comb^nt  ^"  event  which  usually  marks  the  passage  of  states  from 

and  Com-  the  condition  of  peace  to  that  of  war,  the  withdrawal  of 

^p,      '      an  ambassador  from   a  foreign  court  being   commonly 

break  of    tantamount  to  the  declaration  of  hostility,  and  the  fore- 

J[J^®^"    runner  of  active  belligerent  measurea    After  the  de- 

H^o       parture  of  the  regular  diplomatic  agents,  and  until  the 

about  the  restoration  of  the  stattis  qiw,  such  negotiations  as  are 

oj«>^on   necessary  can  only  be   carried  on   through   the  instru- 

naxy  di-     mentality  of  specially  commissioned  officials  acting  under 

Sit«r^**^    special  protection,  such,  for  example,  as  the  bearer  of  a 

course.      flag  of  truce  or  the  holder  of  a  passport  or  safe-conduct. 

Inter-  Even  on  the  field  of  battle  respect  is  (except  in  very 

may*how-  exceptional  circumstances)*  paid  by  all  civilised  peoples  to 

ever,  take  a  flag  of  truce.    To  fire  directly  upon  the  bearer  of  such  a 

under  the  ^^»  ^^^  after  fair  warning,  is  contrary  to  the  spirit  and 

protMtion  custom  of  civilised  warfare ;  but  a  belligerent  cannot  be 

of  tmee,    obliged  by  the  mere  display  of  a  white  flag  at  the  moment 

of  his  advantage  to  hold  his  hand  so  as  to  prevent  the 

dealing  to  his  adversary  of  a  crushing  blow ;  he  need  not 

cease  his  fire  on  account  of  the  intrusion  of  the  emblem 

of  parley  upon  the  field  swept  by  his  guns.     The  strict 

necessities  of  the  measures  of  war  establish  clear  limits 

within  which  a  flag  of  truce  may  be  refused  reception,  and 

within   which   likewise  its  protection  may  be   forfeited. 

"  The  bearer  of  a  flag  of  truce  cannot  insist  upon  being 

''  admitted.     He  must  always  be  admitted  with  great  cau- 

"  tion.     Unnecessary  frequency  is  carefully  to  be  avoided. 

1  Vattel,  m.  ohap.  9,  §§  172,  178. 

'  In  1794  a  French  force  haying  fired  on  a  flag  of  tmoe  tendered 
in  explanation  the  plea  that  the  white  flag  was  the  standard  of  the 
Bourbone.     Brenton,  Life  of  St  Vincentf  i.  pp.  95,  96. 
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"  If  the  bearer  of  a  flag  of  truce  offer  himself  during  an 
engagement  he  can  be  admitted  as  a  very  rare  exception 
only.  It  is  no  breach  of  good  fidth  to  retain  such  a  flag 
of  truce,  if  admitted  during  the  engagement  Firing  is 
"not  required  to  cease  on  the  appearance  of  a  flag  of 
truce  in  battle.  If  the  bearer  of  a  flag  of  truce,  present- 
ing himself  during  an  engagement,  is  killed  or  wounded, 
it  furnishes  no  ground  of  complaint  whatever.  If  it  be 
"discovered,  and  fairly  proved,  that  a  flag  of  truce  has 
"  been  abused  for  surreptitiously  obtaining  military  know- 
*'  ledge,  the  bearer  of  a  flag  thus  abusing  his  sacred 
"  character  is  deemed  a  spy.  So  sacred  is  the  character  of 
"  a  flag  of  truce,  and  so  necessary  is  its  sacredness,  that 
"while  its  abuse  is  an  especially  heinous  oflence,  great 
"  caution  is  requisite,  on  the  other  hand,  in  convicting  the 
"  bearer  of  a  flag  of  truce  as  a  spy  ^" 

Safe-conducts  and  passports  were  in  very  early  use,  a  aafe-oon- 
but  their  universal  recognition  belongs  to  comparatively  p^Ssport! 
modem  times.  Even  in  the  Qolden  Age  of  Chivalry  a 
safe-conduct  was  not  always  strictly  respected.  The  well- 
known  figure  of  the  herald  with  his  wand  of  o£Sce, 
whether  the  clear-voiced  Krjpv^  of  the  Homeric  combat 
or  the  poursuivant  of  the  days  of  the  Edwards^  was  fairly 
secure  from  attack,  but  the  private  individual,  who  ven- 
tured within  the  reach  of  his  enemy  under  the  sanction  of 
good  faith,  too  often  paid  the  penalty  of  his  rashness.  Sir 
Walter  Manny,  riding  under  the  protection  of  a  royal 
passport  through  France  from  Aiguillon  to  Calais  to  join 
Edward  III.  after  Crecy,  was  thrown  into  prison  at  Paris, 
and  narrowly  escaped  death  at  the  hands  of  the  French 
King*.  Men  of  honour  condemned  such  treachery  ^  but 
no  Machiavelli  was  needed  to  instruct  sovereigns   like 

^  Instructumi  for  t^^^ovemmetU  of  U,S,  Armiea  in  the  Field,  Arts. 
111—114.  •  ^ 

3  Gommines,  in.  o.  9  ;  iv.  oc.  5  and  7 ;  tixi.  oo.  6  and  7.  Froissart,  i. 
oap.  ccxxi. 

>  Froissart,  i.  oap.  cxxztv . 

*  Gommines,  iv.  oo.  12  and  13  ;  vti.  o.  11. 
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Charles  VIII.  in  the  ways  of  faithlessness^  Rulers  of  the 
type  of  Lorenzo  de  Medici  and  Alfonso  of  Naples  were  but 
too  ready  under  any  specious  pretext'  to  deny  their  bond, 
and  the  untowaid  fate  of  a  long  list  of  negotiators  sup- 
ported Commines  in  his  solemn  warning  as  to  the  exceed- 
ing folly  of  implicit  trust  in  the  &ith  of  princes'. 

On  the  other  hand,  the  grant  or  refusal  of  a  safe- 
conduct  or  passport  to  a  subject  of  his  enemy  being  in  the 
discretion  of  a  belligerent,  the  privilege,  when  accorded,  is 
to  be  employed  with  fidelity.  Such  a  special  act  of  grace 
must  be  used  to  cover  that  individual  only  in  whose 
faivour  it  is  granted,  and  in  the  strict  pursuance  of  its 
terms  as  to  time  and  place. 
(^1^0  A  natural  accompaniment  of  the  outbreak  of  war  and 

witi^       ^^  ^^^  cessation  of  ordinaiy  diplomatic  intercourse  is  the 
r^'^H    1^^^^*®^^?  of  *'^®  bonds  of  treaty  obligation, 
trefttjie-         The  extent  of  the  influence  exercised  by  the  com- 
M^e^      mencement  of  hostilities  upon  any  international  agree- 
pariieB.      ment  can,  however,  hardly  be  set  out  in  simple  fashion. 
By  (he      It  is  a  question  of  the  peculiar  character  of  the  treaty  and 
of  war  a    ^^  ^^^  connection  of  its  stipulations  with  the  points  sub- 
treaty  ac-  mitted  by  the  belligerents  to  the  issue  of  the  war. 
(o  Usilia-        The  international  agreements  which  may  be  so  affected 
'^^'^      fall  naturally  into  two  wide  classes,  namely  (1)  treaties  to 
which  some  neutral  third  Power  was  also  a  contracting 
party,  and  (2)  treaties  of  which  the  belligerents  alone 
were  signataries. 

The  outbreak  of  hostilities  between  some  only  of  several 
contracting  parties  can  commonly  affect  the  mutual  rights 
of  the  belligerents  only,  the  rights  and  obligations  of  the 
remaining  contractors  standing  unimpaired.  It  is  an 
essential  result  of  the  nature  of  a  treaty  that  no  one 
Power  can  liberate  itself  or  others  from,  or  denounce,  the 
engagements  of  such  a  contract  with^^  the  assent  of  the 
other  contractors.     If  a  war  superve^Kipon  a  treaty,  and 

»  The  Prince,  0. 18. 

s  Commines,  vu.  c.  11.    Qaico.  i.  p.  304 ;  vu.  pp.  27 — ^29. 

*  Clomminefl,  xx.  0.  6. 
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the  stipulations  of  the  agreement  be  in  no  way  connected  entirely 
with  the  occasion  and  objects  of  the  war,  those  stipula-  ^^^^^* 
tions  must  be  taken  as  standing  unaffected  even  as  be- 
tween the  belligerents.    If  the  war,  though  arising  other- 
wise than  in  the  terms  of  the  treaty  itself,  nevertheless 
prevent  the  performance  by  the  belligerents   in    each 
other's  regard  of  certain  of  its  stipulations,  the  treaty 
must  to  that  extent,  but  to  that  extent  only,  stand  sus-pArtialw 
pended :  the  rights  and  duties  of  the  neutral  contractors  ^^^^  ' 
are  in  no  way  aflfected.  and  the  remaining  obligations  of    * 
the  combatants  under  the  treaty  undergo  no  alteration* 
But  if  the  war  take  its  rise  directly  in  the  terms  of  the 
treaty  itself,  the  position  of  even  the  neutral  contractor 
must  be  matter  of  doubt;  it  will  vary  with  the  varying 
bets  of  circumstance,  and  must  be  left  for  his  own  resolu- 
tion. 

Treaties  of  the  second  class  are  of  four  main  varieties. 
They  include  (a)  treaties  of  final  settlement,  (6)  treaties 
of  alliance,  (c)  treaties  regulating  ordinary  social  and  com- 
mercial intercourse,  and  (d)  treaties  framed  to  regulate 
the  conduct  of  the  contracting  parties  in  the  event  of 
hostilitiea  Treaties  of  final  settlement,  the  purposes  of 
which  are  performed  tmo  ictu,  by  one  series  of  acts  or  by 
a  single  act  done  once  for  all,  such,  for  example,  as  a 
treaty  for  the  delimitation  of  a  frontier,  are  known  as 
pacta  transitoria.  Such  a  treaty,  frumed  to  set  up  a 
permanent  state  of  affairs  having  no  manner  of  connection 
with  any  question  which  may  arise  out  of  the  conduct  of 
the  one  or  the  other  party,  remains  entirely  unaffected  by 
the  outbreak  of  a  war  between  them  as  the  putcome  of 
some  distinct  matter  of  dispute. 

Treaties  of  alliance  offensive  or  defensive,  or  offensive  altogether 
and  defensive,  are  of  course  dissolved  by  the  outbreak  of  ****  ^  ' 
hostilities  between  the  parties  to  them.  Agreements 
having  to  do  with  oidinary  commercial  and  social  inter- 
course are  at  once  fairly  common  and  more  usually  pro- 
ductive of  difficulty  in  the  way  of  interpretation.  It  is 
well-nigh  impossible  at  times  to  distinguish  between  such 
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treaties  and  conventions  of  the  kind  known  as  Transitoiy 
Pacta  But  if  a  treaty  can  be  referred  with  accuracy  to 
the  more  ordinary  and  temporary  variety,  it  must,  in 
general,  be  held  suspended  by  the  outbreak  of  war  and 
during  the  continuance  of  the  struggle,  its  stipulations 
or  e«Ued  reviving  on  the  conclusion  of  peace.  Treaties  framed  to 
mtio?^  meet  the  event  of  war,  on  the  other  hand,  come  into 
operation  vrith  its  outbreak,  and  fail  with  the  return  to 
the  statvs  quo. 

Last  and  darkest  picture  of  the  many  which  the  name 
of  War  recalls  is  its  presentment  as  the  Great  Destroyer. 
And  here,  and  finally.  Civilisation  has  taken  up  her  definite 
stand  in  her  authoritative  use  of  the  term  Barbarity. 
(7) To  "Military   necessity,"  says  the  American  instructor, 

^Mfl^the  i<  admi|;g  Qf  all  direct  destruction  of  life  or  limb  of  armed 
foroesof  "enemies,  and  of  other  persons  whose  destruction  is 
gereni  ''incidentally  unavoidable  in  the  armed  contests  of  the 
BtotoB  io  "  ^ar :  it  allows  of  the  capturing  of  every  armed  enemy 
dition  of  "  And  every  enemy  of  importance  to  the  hostile  government, 
Mti?ehoB-«Qj.  ^f  peculiar  danger  to  the  captor;  it  allows  of  all 
The  tost  "destruction  of  property,  and  obstruction  of  the  ways  and 
of  the  «  channels  of  traffic,  travel,  or  communication,  and  of  all 
of  the  in-  "withholding  of  sustenance  or  means  of  life  fit)m  the 
JJJ^j^^^  "enemy;  of  the  appropriation  of  whatever  an  enemy's 
Boree  of  a  "  country  affords  necessary  for  the  subsistence  and  safety 
is  nuUt^  "  ^^  ^^®  onny,  and  of  such  deception  as  does  not  involve 
neoeeuty.  "the  breaking  of  good  feith  either  positively  pledged, 
"regarding  agreements  entered  into  during  the  war,  or 
"  supposed  by  the  modem  law  of  war  to  exist\" 
Miiitaiy  Military    necessity    so    defined    excludes    gratuitous 

°|^®*"*y  cruelty;  it  distinguishes  between  measure  and  measure, 
juBtify  between  instrument  and  instrument ;  it  permits  one  and 
g^BtutoaB  fQj.|3i^  another.     It  prohibits  the   use  of  poison  or  of 

poisoned  arms,  and  of  certain  weapons  which  inflict  extra* 
ordinary  personal  sufferings  upon  persons  injured  thereby 
without  any  proportional  addition  to  the  strategic  effect 
which  belongs  to  less  noxious  instruments.  It  condemns  the 

>  Inttmetiofu  for  the  Oovemment  qf  Armies  of  U»S.  in  the  Field,  Art.  15. 
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assassination  or  murder  by  treachery  of  hostile  individuals,  or 
and  the  bombardment  of  a  defenceless  and  undefended  '^^  ^^' 
town.  It  forbids  the  fraudulent  use  of  the  national  flag, 
uniform  or  insignia  of  the  enemy,  as  well  as  of  a  flag  of 
truce  and  of  the  peculiar  signs  and  badges  of  the  Qeneva 
Convention ;  it  condemns  the  declaration  that  no  quarter 
will  be  given,  prohibits  the  slaughter  of  an  enemy  who 
has  laid  down  his  arms  or  is  incapable  of  self-defence,  and 
commands  the  kindly  care  of  prisoners^ 

The  use  of  poison  in  war  was,  though  commonly  con-  The 
demned,  not  unknown  amongst  the  Ancients.     Nor  was  it  Lawrof 
in  the  Middle  Ages  confined  to  the  Italians,  who  enjoyed  ^^^ 
in  its  regard  an  unenviable  reputation^   So  lately  as  in  the  demn  the 
days  of  Elizabeth  the  Entrlish  forces  assistinc:  the  Scottish  ^  ^^ 

^  ,  o  ,     o  poison 

Regent  to  besiege  Edinburgh  Castle  poisoned  the  water  in  any 
supply  of  the  beleaguered  garrison".  ^^^^. 

Poison,  however,  as  a  combatant  arm,  is  altogether  tant  arm, 
condemned  by  the  modem  Laws  of  War.    And  the  like 
fate  has  overtaken  langridge\  and  certain  other  missiles  as  also  of 
which  were  at  one  time  commonly  affected  by  combatants.  ^^ 
Civilisation  has  in  this  regard  moved  with  no  little  speed,  ^nd  of 

certain 

When  in  1801  the  French  attributed  the  destruction  of  fonnsof 
the  "Real  Carlos"  and  the  "San  Hermenegildo"  by  the  ■^°*' 
squadron  under  the  command  of  Sir  James  Saumarez  to  of  red-hot 
the  use  by  the  victors  of  red-hot  shot,  the  British  admiral  ^*^*  ^'^' 
deemed    the    charge  a  gross   imputation  upon    British 
honoiu:  and  gave  it  prompt  and  indignant  denials     In  the 
day  of  Frederick  the  Great  red-hot  shot  had  been  com- 
monly used  in  land  warfare  without  any   very  severe 
animadversion*.    It  was  employed  by  the  Prussians  in  the 

^  Articles  approved  by  the  Oonferenoe  of  Brussels,  1874.  Lorimer, 
havo  of  Nations^  n.  pp.  858 — 359. 

'  Oommines,  p.  252.  Gmoo.  i.  p.  163 ;  vii.  p.  67.  History  of  Bayard^ 
Book  IX.  Chap.  zzxx. 

>  Melvil,  Memoires^  p.  120. 

*  Nelson  was  wounded  by  a  fragment  of  langridge  at  the  Battle 
of  the  Nile.    Massey,  iv.  p.  193. 

*  Memoin  of  Lord  De  Saumarez,  ii.  pp.  10 — 13. 

*  Its  introduction  is  ascribed  by  the  Marquis  de  Fenqui^es  to  Frede- 
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bombardment  of  Prague  in  1757,  the  town  being  fired  in 

many  places  by  its  uae\    And  Marshal  Keith  confidently 

advised  its  utilisation  as  a  peculiarly  effective  means  of 

accelerating  a  siege'.    The  true  test  of  the  legitimacy  of 

this  arm  was  pointed  out  by  Vattel'.     Its  use  must  have 

the  sanction  of  necessity.    The  defenders  of  a  Gibraltar 

may  well  have  recourse  to  more  effective  agents  against 

the  nearing  hostile  batteries  when  cold  shot  fails  to  pierce 

their  sides  of  proof     The  use  of  bauiets  creux  charges 

The  lue  of  d* artifices  in  marine  war&re  was  considered  improper  so 

bujletsof  early  as  17591    But  so  lately  as  in  the  days  of  the 

lemthmn   American  Civil  War  explosive   musket-balls  were  still 

weight       employed  ashore*. 

oon-  In   1868,   however,  thanks  to  the  exertions  of  the 

the  Deol/  Emperor  Alexander  II.,  whose  singular  services  to  the 
^^^rt^   cause  of  humanity  merited  for  him  a  better  fate  at  the 
burg,         hands  of  his  subjects,  the  chief  civilised  powers  of  the 
1868.         world  agreed  upon  a  Declaration  forbidding  the  employ- 
ment of  any  projectile  which,  being  filled  with  fulmina- 
tory or  inflammable  substances,  should  weigh   less  than 
400  grammes*, 
(ii)  Ck>ii-  Treachery  in  every  form  is  a  common  characteristic 

treacliery,  ^^  ^^^  warfare  of  uncivilised  peoples.  In  the  ancient 
**.^*j*-  world,  however,  its  use  was  not  confined  to  tyrants  like 
from         Alexander  of  Pherae^  or  to  a  Persian  Tissaphemes":  it  was 

stratagem, 

rick*8  great-grandftbther,  the  Great  Elector,  red-hot  balls  having  been 
employed  by  him  with  great  effect  at  the  siege  of  Stralsund  in  1675. 
Memoirs  of  Feuquilret^  n.  p.  267. 

1  Memoin  of  Sir  A.  Mitchell,  i.  p.  340.  Compare  Memoirs  of  the 
Duke  of  Berwick,  p.  126. 

>  Memoirs  of  Sir  A.  Mitchell,  ii.  p.  472. 

3  Vattel,  m.  c.  9,  §  169. 

*  Order  of  the  Day  of  Vioe-Admiral  Gonflans.  Ortolan,  Dipt,  de 
la  Mer,  n.  Liv.  8,  o.  i.  p.  S2.    Halleok,  Elements  of  Int.  Law,  Chap.  zti. 

§17.  ! 

"  They  were  used  by  the  Confederates  in  the  defence  of  Vieksbnrg. 
Personal  Memoirs  of  U.  S.  Grant,  i.  p.  538. 

*  The  Declaration  of  St  Petersburg.  Hertslet,  Map  of  Europe  bg 
Treaty,  m.  p.  1860. 

7  Plat,  telop,  c.  29.  »  Xeu.  Anab.  ii.  c.  5. 
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afifected  by  Boeotian  generals^  and  by  the  admii-als  of  the 
most  polished  of  the  Greeks'.  Antiquity  does  indeed 
afford  some  striking  instances  of  the  repudiation  by  great 
commanders  of  treacherous  counsels,  but  the  same  Romans 
who  lauded  the  magnanimity  of  a  Fabricius  were  equally 
ready  to  do  honour  to  the  patriotism  of  a  Mutius,  and  the 
tribute  paid  by  Pyrrhus  to  his  chivalrous  adversaries  may 
doubtless  be  well  permitted  to  testify  to  the  rarity  of  their 
generosity. 

The  temper  of  centuries  later  was  in  this  regard  little 
more  advanced.     Not  infrequent  in  the  days  of  Chivalry*,  and  more 
the  treacherous  slaughter  of  a  hostile  prince  or  commander  oalarlythe 
was  a  crime  to  which  the  Spaniard  of  the  16th  and  l7th  ^^;^ 
centuries  seems  to  have  been  peculiarly  prone.     It  was  a  sinatioii 
Spaniard  who  fired  the  poisoned  bullet  which  slew  the  opponent. 
Duke  of  Quise^,  and  to  Spanish  agency  was  ascribed  as 
well  the  death  of  William  the  Silent,  as  less  successful 
attempts  on  the  lives  of  Elizabeth  and  Maurice*. 

Modem  times  supply  a  singular  parallel  to  the  Pyrrho- 
Fabrician  incident. 

In  Februaiy  1806,  while  the  struggle  with  France  was 
approaching  its  most  furious  stage.  Fox,  the  English 
Secretary  for  Foreign  Affairs,  was  made  acquainted  by  a 
French  stranger  with  a  design  for  the  assassination  of 
Napoleon.  The  would-be  assassin  little  knew  bis  man. 
Not  merely  was  the  project  received  with  horror,  but  the 
scoundrel  was  arrested  and  detained  until  a  warning 
message  could  reach  the  French  Foreign  Minister*.  Act 
of  simple  honesty  as  this  was,  the  stir  which  it  created  in 
the  civilised  world  afforded  an  extraordinary  index  of  the 
prevailing  tone  of  universal  popular  feeling. 

1  Plot.  Alcib.  0. 14.  >  Tbuo.  ixi.  34. 

*  Gommines,  pp.  53,  268 ;  Goico.  i.  p.  288 ;  in.  p.  136.  History  of 
Bayardt  Book  ix.  Ohap.  xxxiv. 

*  Castelnau,  Memoirs,  p.  238. 

'  Grotins,  Hist,  3,  pp.  340,  341.    Cf.  Gnico.  vi.  p.  272. 

«  Mr  Seoretary  Fox  to  M.  Talleyrand,  Feb.  20,  1806.  This  message 
opened  the  way  to  peace  negotiations.  Papers  relative  to  the  Negociation 
with  France,    PresenUd  to  Parliament,  Dec.  22, 1806,  pp.  1—3. 
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Stratagem,    however,    is    to    be   distinguished   from 

treachery.     Mitchell  remarked,  on   the  discovery   of  a 

design  for  the  carrying  off  of  Frederick  the  Great  from 

the  midst  of  his  camp,  that  a  handful  of  cavalry  who 

should  have  penetrated  on  this  enterprise  into  the  centre 

of  the  Prussian  army  would  have  run  little  other  risk 

than  that  of  treatment  as  prisoners  of  war\     And  a  few 

years  earlier  Eugene  had  lent  his  countenance  to  similar 

schemes  for  the  capture  of  Vend6me'.    Attempts  like 

these,  so  long  as  they  are  carried  out  in  the  regular  guise 

of  the  combatant,  are  deeds  of  singular  daring  rather  than 

acts  of  dishonourable  craft.    They  cease  to  be  legitimate 

when  the  bounds  of  mere  cunning  are  passed,  and  recourse 

is  had  to  fraudulent  disguise*.    Too  often  the  eagerness 

of  the  partisan  subjects  the  innocent  to  cruel  reprisals. 

(iii)  Ap-  The  chivalry  of  more  courteous  foemen  has  in  recent 

p^^        times  dictated  the  issue  of  a  notification   prior  to  the 

notifioa-    bombardment  of  a  fortified  city,  and  a  definite  period 

intended    ^^  ^^^^  ^^  occasion  delimited  for  the  withdrawal  of  the 

bombard-  women  and  children*. 

nient : 

But  Bismarck  in  1871,  replying  to  the  remonstrance 
of  the  members  of  the  diplomatic  body  resident  in  Paris 
on  the  bombardment  of  the  city  without  previous  notice, 
expressly  maintained  that  such  prior  notification  was 
neither  required  by  the  principles  of  the  Law  of  Nations 
nor  recognised  as  obligatory  by  military  usage'.  And  the 
delegates  at  Brussels  seem  to  have  agreed  that  the  de- 
mands of  military  precedent  were  fully  satisfied  by  the 

^  Menwin  of  Sir  A.  Mitchell,  xi.  p.  236. 

'  Uistoire  du  Prince  Eugtne  de  Savoy e^  Liv.  xv.  On  Aug.  14,  1S70  a 
party  of  Prussian  Uhlans  attempted  to  carry  ofif  Napoleon  from  Longne- 
ville  near  Metz.     Hozier,  Franco -Pruitian  War,  i.  p.  855. 

>  As,  for  example,  when  in  1704  making  an  attempt  on  Breisaoh, 
Engene  sent  out  an  advance  party  in  the  disguise  of  carters  to  seize  the 
gates.    Histoire  du  Prince  Eugene,  Liv.  vi. 

*  Memoirs  and  Correspondence  of  Field-Marshal  Viscount  Combermere, 
u.  pp.  63 — 66.  Memoirs  of  Lord  De  Saumarez,  ix.  p.  82.  Instructions 
for  the  Oovernment  of  U.  S.  Armies  in  the  Field,  Art.  19. 

^  Count  von  Bismarck  to  M.  Kern,  February  17,  1871;  Bluntsohli, 
Le  Droit  International  CodifU,  554. 
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grant  by   the  besieger  to  non-combatants  of  a  single 
opportunity  to  leave  the  placed 

Sometimes  by  an  excess  of  generosity  the  personal 
quarters  of  a  hostile  commander  have,  like  churches  or 
military  hospitals,  been  preserved  from  direct  fire',  and  and  oon- 
the  attempt  on  the  part  of  a  besieger  to  put  stress  upon  t^xa^ck  of 
the  defenders  of  a  citadel  by  bombarding  the  defenceless  J»  ^®" 
houses  of  the  adjoining  town  has  been  visited  with  right-  town, 
fill  condemnation.  The  shelling  of  an  undefended  town 
or  village  would  on  these  principles  be  forbidden,  and 
in  this  spirit  the  delegates  at  the  Conference  of  Brussels 
adopted,  after  some  discussion,  the  declaration  that, 
"  Fortified  places  are  alone  liable  to  be  besieged.  Towns, 
"agglomerations  of  houses  or  villages,  which  are  open 
"and  undefended,  cannot  be  attacked  or  bombarded. 
"  But  if  a  town  or  fortress,  agglomeration  of  houses,  or 
"village  be  defended,  the  commander  of  the  attacking 
forces  should,  before  commencing  a  bombardment,  and 
except  in  the  case  of  surprise,  do  all  in  his  power  to 
"  warn  the  authorities'."  But  the  practice  of  belligerents 
has  hardly  as  yet  attained  to  this  merciful  standeurd,  and 
it  may  well  be  doubted  how  far  such  moderate  counsels 
would  in  a  future  embittered  naval  struggle  protect  from 
injury  the  houses  and  dockyards  of  a  defenceless  seaport*. 

^  Sir  A.  Horsford  to  the  Earl  of  Derby,  Aug.  1, 1874,  Pari.  Papers 
MUeell  No.  1, 1875,  p.  18. 

The  defenders  of  Barcelona  m  1714,  obstinatoly  reftising  surrender 
when  in  the  atmost  distress,  wished  to  send  their  women  out  of  the 
town,  but  Marshal  Berwick  not  merely  refused  to  suffer  the  fugitives 
to  approach  the  French  lines  of  circumvallation,  but  even  gave  orders 
that  they  should  be  fired  upon.    Memoirs  of  the  Duke  of  Berwiekf  ii.  p.  171. 

*  VendAme  in  1706  besieging  Turin  requested  the  Duke  of  Savoy 
to  point  out  his  quarters  in  order  that  no  bombs  might  be  thrown 
there:  Morris,  Age  of  Anne,  p.  79. 

'  Arts.  16  and  16.  Pari.  Papers  MUeell.  No.  1,  1875,  p.  166. 
Lorimer,  Law  of  Nations^  ii.  Appendix,  p.  862. 

^  The  capacity  of  the  bomb  for  the  destruction  of  property  was 
formerly  its  main  recommendation.  *'If  the  Place  attacked  be  large 
«*  and  populous,"  wrote  Feuquidres,  **  Bombs  are  necessary,  becaufle  they 
"destroy  Houses,  and  continually  fatigue  the  People,  who  are  soon 
"  harassed  with  their  Vigilance  for  the  Preservation  of  their  Lives,  and 
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(It)  Con-  Wars  are,  in  spite  of  the  immeiuse  armies  which 
dedara.  mutual  suspicion  unhappily  keeps  afoot,  to-day  less  fre- 
tion  that    quent  than  of  old,  and  the  struinrle  when  aroused  is  not 

no  quarter  ,     ^^ 

will  be       SO  surely  to  the  death.     Reprisals  or  stem  necessity  alone 

*^^°*        will  now  justify  the  refusal  of  quarter  by  the  combatant, 

and  the  belligerent  who  denies  quarter  thereby  resigns  all 

personal  claim  thereto\     Nothing  short  of  the  instant 

requirements  of  self-preservation  Mrill  excuse  the  refusal  to 

stay  the  hand  of  slaughter  when  victory  is  assured,  and 

the  conquered  are  totally  defenceless  or  throw  down  their 

arm&     The  hour  of  mercy  follows  at  once  upon  the  last 

effort  of  the  fallen. 

Blood-  Very  different  was  the  practice  of  earlier  days.     An- 

war&re     tiquity  understood  but  poorly  the  sphere  of  mercy.     For 

of  the        the  ancient  warrior  the  irrant  of  quarter  meant  too  com- 

ADCients  *  ^  & 

monly  little  more  than  preservation  from  an  instant  bloody 
slaTeiy  le-  death.  With  him  slavery  was  the  utmost  mercy  for  which 
a^z^t^a^  the  conquered  might  safely  look".  From  men  who  were 
tion  of  not  ashamed  to  mutilate  the  dead  small  grace  might 
war-ng   .  ^j^^  living  hope  for*. 

"Effects,  withoat  any  Probability  of  evading  the  Loas  they  snstain  by 
"  the  Fixe  from  above.'*  Bernard  von  GaUen,  the  martial  Bishop  d 
Monster,  was,  according  to  Feoqaidres,  the  first  sovereign  who  largdy 
employed  mortars.  In  1672  sixty-five  mortars  being  under  his  orders 
directed  upon  GroU,  the  whole  town  was  in  four  hours  set  on  fire,  whoe- 
upon  the  inhabitants  in  order  to  save  themselves  from  the  flames 
compelled  the  garrison  to  capitulate.  This  prelate  introduced  the  use  of 
the  Carcass,  an  invention  which  is  described  as  being  "of  an  oval  Form 
"made  of  Iron  Bibs,  and  filled  with  a  Composition  of  Meal-Powder, 
"  Saltpetre,  Sulphur,  broken  Glass,  Shavings  of  Horn,  Pitch,  Turpentine, 
"Tallow,  and  Linseed  Oil,  and  then  covered  with  a  pitoh'd  Cloth;  it  is 
"  primed  with  Meal-Powder  and  Qnickmatch,  and  fired  out  of  a  Mortar ; 
"  its  Design  is  to  set  Houses  on  Fire.'*  (Military  Dictionary.)  Memoirt 
of  Feuquitret^  n.  pp.  265 — 266. 

The  bombardment  of  S{5nderborg  by  the  Prussians  was  hardly  in 
accord  with  the  principles  of  the  Conference  of  Brussels.  Hosier, 
Franco-Pnuiian  War,  x.  p.  55. 

1  Bluntsohli,  Le  Droit  IntematUmal  CodiJU,  580—^81.  IiutnutUmt 
for  the  Oovemment  of  U,  S.  Armiet  in  the  Field,  Arts.  60—62.  Vattel,  in. 
8  §  141.  s  Aristotle,  Politiei,  i.  c  6. 

'  The  barbarian  Gauls  were  wont  in  early  days,  according  to  the 
account  of  their  Boman  adversaries,  to  cut  off  the  heads  of  their  slain 
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The  most  polished  of  the  Hellenes  were  found  capable  Savage 
of  decreeing  the  maiming  of  their  captive8\  and  thoof^e 
Samians  in  the  days  of  Pericles,  in  reprisals  for  similar  ?*^°^**°* 
wanton  conduct  on  the  purt  of  their  opponents,  branded  Oreelui, 
Athenian  prisoners    with    insulting    emblems*.      Greek 
captains  made  light  of  the  slaughter  of  prisoners  by  the 
hundred  in  cold  blood*.    Lysander  after  his  great  victory  404  b.o. 
at  Aegospotami   put  to  death   three    thousand    of   his 
captives^  and  seventy  years  later  Alexander  sacked  and 
razed  the  city  of  Epaminondas,  and  sold  thirty  thousand  of  835  b.o. 
her  citizens  into  slavery'. 

Little  milder  was  the  war-practice  of  Imperial  Roma   the 

The  patriot  king  or  gallant  chieftain  who  had  held  out 
to  the  last  in  his  native  fastness  against  the  disciplined 
vigour  of  the  Roman  legionary,  having  feasted  the  eyes  of 
a  gloating  Roman  populace  in  the  long  procession  of  the 
triumph,  was  led  aside  like  an  ox  to  the  shambles  as 
the  white  steeds  of  his  conqueror's  chariot  breasted  the 
Capitoline  hill ;  while  the  common  herd  of  his  captured 
followers  were  fortunate  if  condemned  to  spend  a  life 
of  bondage  among  the  labourers  of  the  mines,  or  in  the 
slave-gang  of  some  Roman  villa*. 

The  Vikinss  of  the  North  in  their  plundering  raids  and  the 

Deonles 

slew  without  mercy  priest  and  layman  alike,  and  beheaded  of  the 
their  prisoners  in  the  most  cold-blooded  fashion'.  North. 

foes  and  carry  them  off  as  trophies  to  be  nailed  up  m  their  dwellings; 
NIebnhr,  History  of  Rome,  n.  pp.  589,  540.  The  Ten  Thousand  in 
their  famous  retreat  mangled  the  bodies  of  the  Persian  slain  to  ereate 
a  livelier  horror  in  the  enemy,  and  thereby  prevent  their  constant 
harassing;  Xen.  Andb,  nx.  4,  5. 

Later  ages  told  grim  stories  of  the  fashioning  of  royal  slralls  into 
drinking  cups  for  Lombard  warriors. 

1  Plat.  Lyt.  e.  9. 

^  Pint.  PerieUi,  o.  90.  The  mutilation  of  prisoners  was  not  unknown 
in  the  days  of  Chivalry  aUka  in  France  and  Italy.  Gommines,  p.  95 ; 
Guioo.  n.  p.  2S8. 

Pint.  Alex.  0.  87  and  AUsib,  c.  16.    Thue.  ni.  89  and  68 ;  v.  116. 

«  Pint  Aleib.  o.  87;  Lya,  c.  18.  •  Pint.  Alex,  o.  11. 

*  Liv.  zxvi.  13.    Joseph,  vn.  24. 

7  Mallet,  Northern  Antiquitie*.  Ed.  J.  A.  Bladkwell,  pp.  145^147, 
169—171,  178. 
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In  the  Later  Christian  ages  were  slow  to  leam  the  lesson  of 

J^^      mercy.    Earl  the  Great,  the  restorer  of  the  Empire,  slew 

Agee         foar  thousand  five  hundred  captured  Saxons  \    Barharossa, 

^J[^^^^y  Crusader  and  hero  of  legend,  besieging  the    town    of 

put  to       Crema,  exposed  his  prisoners  upon  his  siege  machines 

1159  A.D.   ^  ^^®  ^  ^^  their  compatriots',  a  brutal  device  which  the 

gifted  and  hapless  Frederick  II.   was  not  ashamed  to 

1238  A.D.    imitate  at  the  siege  of  Brescia*;   whilst  Richard  Cceur 

de  Lion  not  merely  beheaded  some  thousands  of  Saiacen 

prisoners  taken   in   Acre*,   but    despatched    by   various 

tortui^es  the  defenders  of  a  Sicilian  castle  who  had  rashly 

resisted  his  attack^ 

bat  the  The  lust  of  gain  came  at  last,  however,  to  reinforce 

custom  of  ^j^^  sentiment  of  mercy  and  to  combat  the  fury  of  fanati- 


gndnAllv  cism  and  hate.    Saladin,  the  chivalrous  foe  of  Richard, 

J  ^^  *  A 1  _ii_J 

*  permitted  such  of  the  Christian  prisoners  taken  in  Jerusa- 
lem as  were  able  to  pay  a  ransom  to  purchase  their  free- 
dom from  the  slavery  which  befell  their  poorer  brethren*. 
The  practice  of  permitting  ransom  became  general  in  the 
later  days  of  chivalry ;    indeed  the  prospect  of  revenue 
from  this  source  was  the  main  incentive  of  many  famous 
and  some-  knights  of  ad  venture.    Sometimes  an  exchange  of  prisoners 
ch^^e  ol-  ^'^^^  ^^^  place  of  ransom',  and,  as  early  at  all  events  as 
lowed.       the  beginning  of  the  Hundred  Tears  War,  distinguished 
captives  were  on  occasion  released  upon  their  parole. 
But  from  time  to  time  recourse  was  had  to  the  old  stricter 
Themiti-  war-practice.      Until  a  late  period  the  soldier  of  the 

ww^riffht  ^0™"^°^  ^^^  ^^  ^^*  down  without  mercy  in  the  hour 
by  ran-      of  defeat,  and  too  often  deliberately  butchered  after  his 

Bom,  ex- 
change or        1  Hosack,  Law  of  Nationt,  p.  27. 

P*~*®  »  Ibid.  p.  86.  »  Ibid.  p.  44. 

«  Richard  of  DeTizes,  ss.  68,  69.  >  Ibid.  8.  81. 

<  Qeoff.  de  Vina.  c.  ix.    A  aimilar  practice  was  adopted  by  the 
Romans  during  the  Panic  Wars;  Hosaok,  Law  of  Nations,  p.  90. 

A  curious  proof  of  the  tenacity  of  ancient  custom  in  certain  quarters 
was  furnished  in  1688  by  the  request  of  a  gallant  Turkish  Pasha  who 
was  captured  at  the  storm  of  Belgrade.  He  begged  of  his  captors  that 
he  might  be  made  the  slave  of  a  Oerman  rather  than  of  a  Christian 
Greek ;  Histoire  du  Prince  Eugene,  Liy.  i.  p:  100. 
7  Oeoff.  de  Vins.  o.  xy. 
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surrender ' ;    he    was   happy  if,  fighting    against   more  confined 
merciful  Italian  foemen,  he  escaped  at  the  price  of  an  combat^ 
absolute  stripping*.    The    like   fate   on  occasion  befell  J|?^  ^^ 
nobler    captives,  although    not    alwajrs  without   expos-  rank, 
tulation'.     The  gallants  of  knighthood  murmured  when 
ignorant  burghers  put  to  death  a  promising  young  squire 
for  the  sake  of  his  splendid  armour^  but  it  was  not  only 
Spanish  princes  schooled  in  Moorish  war£Eu^  who  allowed 
themselves  to  play  the  butcher's   part.     Nothing  was  ^^^ 
more  common  in  the  age  of  Chivalry  than  the  hanging  chivalry 
of  the  commandant  of  a  captured  town'.    The  famous  ^"^^^  *^®, 
incident  of  the  cruel  designs  of  Edward  III.  against  the  ants  of 
citizens  of  Calais  was  in  fact  distinguished  from  many  ^^^ 
like  occurrences  solely  by  the  ultimate   escape  in  this 
instance  of  the  fated  victims*.     Henry  V.,  who  was  in 
common  a  mUd-mannered  soldier,  hanged  in  chains  Alain 
Blanchard,  the  gallant  defender  of  Rouen,  and  at  Meaux 
and  at  Rougemont  put  prisoners  to  deaths     Louis  XIL,  andpntto 
in   1509,  taking  Peschiera  by  storm,  put  to  the  sword  ^holJ 
the  Venetian  garrison  of  five  hundred  men,  and  hanged  gameons. 
the  governor,  a  Venetian  nobleman,  together  with  his  son, 
on  the  battlements  in  order  to  strike  terror  into  the 
breasts  of  the  besieged  garrison  of  the  castle  of  Cremona". 

1  Gomminee,  pp.  40,  69,  96, 189,  298;  Gaioo.,  x.  pp.  167, 175,  828;  n. 
p.  870;  IT.  p.  66.  The  English  gave  no  qaarter  at  Creoy,  a  resolution 
which  proved  fatal  to  John  of  Bohemia  and  a  host  of  gallant  knights; 
Froissart,  Book  i.  Chap,  ozziz.  Cf.  Ibid.  lz.  and  ozzm.  HUtory  of 
Bayard^  Book  n.  Chaps,  zzvni.,  tttx.,  xxzvii. 

>  Commlnes,  p.  265.  Gaioo.,  ii.  pp.  887,  889;  ni.  pp.  137,  159,  270, 
291,  872;  IV.  p.  261;  v.  pp.  89,  228. 

'  Froissart,  Book  i.  Chaps,  zitvi.,  Lvm.,  lzzzvii. 
^  Ibid.  Chap.  zlvi. 

>  Monstrelet,  v.  Chap.  76.    Hosaok,  Law  of  Natiom,  pp.  125—129. 
'  Froissart,  Book  i.  Chap.  ozlv. 

^  Monstrelet,  v.  Chaps.  16,  75,  65. 

At  Bongemont  a  party  of  sixty  Danphinois  were  drowned  in  the 
Loire. 

^  Gmcc.  rv.  257.  History  of  Bayard,  Book  n.  Chap.  zix.  Le  Loyal 
Servitenr  held  this  condnot  great  omelty.  Bat  Bayard  himself  procared 
the  sarrender  of  the  Castle  of  Bassano  by  threatening  the  immediate 
ezeention  before  its  gate  of  two  prisoners  of  rank,  one  being  the  unde  of 

w.  22 
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Qomero,  Governor  of  Hanen,  was  in  1595  treacheronsly 

seized  by  the  Spaniards  outside  the  walls  of  his  castle, 

and,  when  its  surrender  was  refused,  strangled  in  the 

sight  of  its  defenders^ 

In  later  In  the  Wars  of  the  sixteenth  and  seventeenth  centuries 

moOT  ^     it  was  still  very  usual  for  the  entire  garrison  of  a  stormed 

shown  to   town  or  castle  to  be  put  to  the  sword*.    Buda,  taken  by 

town"°     storm  by  the  Imperialists  in  1686,  was  abandoned  to 

indiscriminate  pillage,  during  which  neither  age  nor  sex 

was  spared'.     And  at  Belgrade  in  like  fashion  in  1688  a 

frightful  carnage  was  wrought  amongst  the  Turks  by  the 

troops  of  Eugene  and  Louis  of  Baden\ 

Genend  A  burst  of  universal  indignation  was  evoked  in  1672 

tionsof  no  when  Louis  XIV.  issued  his  ferocious  proclamation  denying 

quarter      quarter  to  the  defenders  of  Holland^  and  Luxemburg: 

exolauned  ^  »  o 

ftgainstin  repeated  at  Swammerdam  the  horrors  of  Magdeburg*. 
^^^  In  their  early  contests  against  the  French  in  Italy,  how- 
bntqoar.  ^^^^t  Eugcnc's  dragoons,  trained  in  the  savage  school  of 
ter  not      Turkish  war&re^  refused  quarter  to  their  opponents,  and, 

unoom-       .  ..        i.  .  1  m  J.    1    •  * 

moniy  re-  m  spite  of  the  utmost  efforts  of  their  commander,  mas- 
{«™™     sacred  without  pity  officers  and  men  who  laid  down  their 

compara-  ^    •' 

tiveiy        arms'.     And,  as  might  have  been  anticipated,  the  French 

alight  pro- 
vocation. 

the  commandant :  HUtory  of  Bayard^  Book  n.,  Ohap.  xxt.    Louis  XI. 
had  made  use  of  a  similar  device  when  besieging  St  Omer,  which  was  held 
against  him  by  a  son  of  Antony,  Bastard  of  Borgondy,  who  was  a  prisoner 
in  his  hands.    Vattel,  m.  8  §  148  note. 
1  Grotius,  Hist.,  4,  888. 

*  Oastelnau,  Memoin,  pp.  161,  867.  Grotias,  AtmaU,  2,  p.  78.  The 
SwtdUh  Intelligencer t  pp.  65,  88, 100.  Bongeant,  Histoire  dee  Guerree  et 
dee  Negociatumt  qui  prScidh'ent  le  traitS  de  WeetpJuUie,  Tom.  ii.  lav.  8, 
23.  Histoire  du  Prince  Eug^nCt  Liv.  i.  p.  121.  History  of  Bayard, 
Book  II.  Chap.  xxiz. 

*  Histoire  du  Prince  Eughne,  Liv.  i.  p.  52.  Memoirs  of  the  Duke  of 
Berwick,  z.  p.  8. 

«  Histoire  du  Prince  Eugene,  Liv.  i.  pp.  99—100. 

•  Welwood,  Memoirs,  pp.  242,  408. 

•  Ibid.  pp.  249,  250. 

7  Compare  the  fearful  and  nnmercifal  carnage  of  the  Turks  by  the 
Imperialists  after  the  Battle  of  Zenta  1697,  Histoire  du  Prince  Eugtne, 
Liv.  in.  p.  288.     Memoirs  of  Prince  Eugene,  p.  60. 

"  HUtoire  du  Prince  Eughie,  Liv.  i.  p.  180;  IL  p.  156.     The  Fvenoh 
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were  led  in  their  tarn  to  exercise  cruel  reprisals^  In  like 
manner  in  1758  the  Prussian  soldiery  made  few  Russian 
prisoners,  being  provoked  to  deny  quarter  by  the  charac- 
teristic cruelties  of  the  Cossack  and  Calmuck  horsemen'. 

In  this  regard,  however,  as  in  all  else,  the  practice  of 
combatants  has  yielded  to  the  influence  of  civilising  forcea 
True,  from  time  to  time  the  workings  of  a  fiercer  spirit 
revealed  themselves  in  certain  quarters.    The  National 
Convention,  for  example,  issued  on  May  26, 1794  a  savage  Savage 
decree  whereby  it  was  ordered  that  no  British  prisoner  of  the 
should  be  made,  and  on  August  11th  in  the  same  year^^^^' 
meted  out  the  same  cruel  measure  to  the  soldiers  of  period; 
Spain*;   and  Napoleon  in  1799   put  to.  the  sword  the  2n*^fi. 
garrison  of  Jaffa,  four  thousand  strong,  on  the  plea  that  ably  re- 
the  men  were  prisoners  paroled  at  El  Arish^    True,  it        ' 
was  not  alone  against  Eastern  tyrants  like  Tippoo  Sultan, 
and  the  dungeons  of  Seringapatam  and  Chettiedroog^  that 
men  launched  charges  of  excessive  cruelties  practised 
upon  helpless  captives.     British  prisoners  were  not  too  and,  when 
well  treated  in  the  dungeons  of  Spain  or  of  Revolutionary  SJi^nera 
France*,  nor  were  French  captives  too  tenderly  cared  for  »U-treated. 

Bick  and  wonnded  were  in  1691  massaored  by  the  garrison  of  Ck)ni. 
Memoin  of  Prince  Eugene^  pp.  86,  88. 

^  HUtoire  du  Prince  Eughne,  Liv.  i.  p.  181;  n.  p.  189.  Memoin 
of  Prince  Eugene,  p.  42.    Memoin  of  Feuquihree,  i.  pp.  835 — 388. 

'  Mitchell  to  the  Earl  of  Holdemess  (from  the  battle-field  of  Zom- 
dorif);  Memoin  of  Sir  A,  Mitchell,  i.  pp.  481,  486-7. 

*  Martena,  Recueil,  vi.  pp.  750 — 751.  Heffter,  Le  Droit  International, 
Ed.  Geffcken,  Liv.  ii.  §  127,  Note  7. 

*  MasB^,  History  of  England,  iv.  pp.  226—227. 

^  Life  and  Corretpondenee  of  the  Marquest  Welleeley,  i.  pp.  191  et 
aeq.    F.  Bobeon,  The  Life  ofHyder  Ally,  pp.  179  et  seqq. 

Kara  Mnstapha  U.,  invading  Hungary  in  1697,  carried  with  him  a 
▼ast  sapply  of  irons  and  manacles  wherewith  he  proposed  to  load  his 
Imperialist  prisoners;  HisUrire  du  Prince  Eughne,  Liv.  ni.  p.  212.  * 

*  Memoin  of  Lord  de  Saumarez,  l  pp.  886,  896.  Farrell  Mnlvey, 
Sketchee  of  the  Character,  Conduct  and  Treatment  of  the  Prieonen  of 
War  at  Auxonne,  Longwy,  Ao.  Life  and  Correepondenee  of  Lord  Rodney, 
I.  p.  281. 

Sir  Sidney  Smith,  being  captured  in  1796  in  the  attempt  to  cat  ont 
a  privateer  from  Havre,  was  most  rigorously  confined  in  the  Temple, 

22—2 
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in  the  confinement  of  English  hulks^     But  ever  with 
greater  certainty  the  feeling  of  the  civilised  world  ex- 
pressed itself  in  support  of  more  humane  and  Christian 
counsels.    The  decrees  of  the  National  Convention  en- 
joining the  denial  of  quarter  were  recalled  so  early  as 
December  30, 1794,  on  the  ground  that  they  were  at  once 
contrary  to  the  Laws  of  Nations  and  of  War,  and  carried 
by  surprise.    The  cold-blooded  inhumanity  of  Napoleon 
sent  a  thrill  of  horror  through  his  very  subordinates^ 
And  the  recriminations  of  cruelty  to  prisoners  indulged  in 
by  the  opposing  parties  in  the  Napoleonic  struggle  are  a 
Qrowth  of  sufiScient  proof,  if  of  nothing  else,  of  the  admitted  necessity 
roppOTt  S  ^^^  more  kindly  care  of  captives'.    Self-restraint  became 
humane     the  rule,  ferocity  the  exception. 

tesyoto  It  was  the  common  practice  of  besiegers  in  the  days  of 

upon  Eugene  to  threaten  the  commandant  of  a  beleaguered 
garrison  with  the  reiusal  of  quarter,  should  he  defer  his 
surrender  until  the  opening  of  the  breach:  but,  in  the 
event,  a  bold  resistance  was  seldom,  if  ever,  visited  with 
any  special  punishments  This  empty  fulmination  was 
denounced  by  Yattel  in  terms  of  strongest  condemnation*. 
A  few  years  earlier  a  general  who  should  have  refirained 
from  putting  to  death  the  entire  garrison  of  a  weak  post, 
which  failed  to  surrender  at  the  first  summons,  would 
have  been  thought  to  display  singular  clemency'. 
Qaarter  There  might  be  cases  even  to-day  in  which  the  re- 

may  no      f^jQoi  q(  quarter,  or  the  actual  putting  to  death  of  prisoners 

(he  Fzenoh  affecting  to  regard  him  as  a  spy.  Diariei  and  Correspondence 
of  the  Earl  of  McUmeibury,  in.  p.  263. 

1  Vattel,  however,  extols  m  the  highest  terms  the  treatment  aooorded 
in  his  day  to  prisoners  of  war  alike  by  the  English  and  French.  Vattel, 
in.  8  §  160. 

'  S6gTir,  Expedition  to  RtuHa,  n.  182 — 138. 

'  Already  in  the  days  of  Chivalry  the  fair  treatment  of  a  noble  captive 
was  held  a  duty  incumbent  on  his  captor.  Bayard  resented  as  an  extra- 
ordinary dishononr  the  accasation  of  his  late  prisoner  Don  Alonzo  that 
the  followers  of  the  gallant  Knight  sans  pear  et  sans  reproohe  did  not 
treat  him  as  became  a  gentleman.    History  of  Bayard,  pp.  114 — 6. 

*  Memoin  of  Duke  of  Berwick,  i.  224. 
«  Yattel,  m.  8  §  143. 

•  Ibid.  §  143  Note, 
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who  had  surrendered  at  discretion,  would  be  condoned  by  refused 
capable  and  candid  judges,  but  public  opinion  demands  thrSwe* 
with  ever  increasing  force  and  promptitude  the  fall  and  <>'=— 
complete  justification  of  any  act  of  unwonted  severity. 

The  instances  in  which  the  plea  of  simple  necessity  L  Neoes- 
will  avail  have  become   in  modem  times  of  exceeding  ^^^Iq^^ 
rarity.    It  may  be  that  a  small  army  cut  off  in  a  hostile  instant, 

...  Mid   over- 

countiy,  and  threatened  with  absolute  annihilation  at  the  whelming, 
hands  of  a  host  of  savage  foes,  may  find  its  very  ex- 
istence dependent  upon  the  instant  reduction  of  the 
swollen  numbers  of  its  prisoners  \  But  amongst  civilised 
peoples  the  possibility  of  a  liberation  under  parole  would 
render  illegitimate  any  more  drastic  measures.  The  repe- 
tition of  the  conduct  of  Henry  Y.  in  the  hour  of  alarm 
after  Agincourt'  would  be  now  only  excusable,  where  to 
the  imminent  necessity  of  self-preservation  was  added  the 
refusal  by  the  captive  to  give  parole,  or  the  knowledge  on 
the  part  of  the  captor  that  the  pledged  word  would  have 
no  binding  obligation,  either  by  reason  of  the  action  of 
the  captive's  government  in  forbidding  the  giving  of 
parole,  or  of  the  known  barbarous  or  treacherous  character 
of  the  prisoner.  Men  may  condone  the  cruelty  which  is 
dictated  by  necessity,  but  the  necessity  which  grounds 
excuse  must  be  instant,  absolute  and  overwhelming, 
leaving  no  choice  of  means  and  no  moment  for  reflection'. 

Belligerents  have  from  time  to  time  meted  out  strict  2.  Certain 
jifstice  to  combatant  agents  belonging  to  certain  pcirticular  againstthe 

nIsisAAa  Laws  of 

^^^^^^'  .  Civilifled 

Many  of  the  civilised  nations  of  Europe,  having  under  Warfare; 
their  empire  savage  or  semi-savage  peoples,  have  been  ^^^^ 
wont  on  occasion -to  employ  the  wild  and  undisciplined 
valour  of  such  peoples  in  their  warfeure.     In  contests  be- 

1  Compare  Connt  S^gnr  on  the  aotion  of  the  Ifrench  in  the  retreat 
from  MoBOOW.  Expedition  to  puuia  1818,  n.  182 — 19^.  Ante,  pp.  81— 
82.   Instruetiona  for  the  Oovertpnent  of  U.  S»  Armiet  in  the  Field,  Art.  60. 

'  Hosack,  Law  ofNatiom,  p.  120^^ 

*  Compare  the  hmgoage  of  Mr  Webster  on  th^  eafld  of  the  **  Caroline  " : 
WoolBey,  Introduction,  §  174;  Bail,^ntitrndtiimal  Law,  Part  n.  Chap.  vn. 
§  84. 
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employed  tween  civilised  belligerents  such  conduct  is  altogether 
^^^^  inexcusable.  Posterity  has  with  one  voice  applauded  in 
peoples,  burning  indignation  the  uncompromising  terms  in  which 
the  great  Chatham  launched  his  righteous  thunders 
against  the  shameful  policy,  which  enlisted  the  scalping- 
knife  and  the  barbarous  war  practice  of  the  Red  Indian 
against  the  revolted  American  colonists.  The  employ- 
ment of  such  auxiliaries  will  be  justly  met  by  the  exercise 
of  the  sternest  measure  of  reprisala  In  the  days  of 
Frederick  the  Great  the  Cossacks  and  the  Croats  lost  by 
their  excesses  all  claim  to  quarter.  During  the  Franco- 
Prussian  War  the  TurcosS  the  native  Algerine  troops  of 
France,  obtained,  justly  or  unjustly,  an  unenviable 
notoriety,  and  were  by  the  Germans  regarded  with  but 
scanty  kindness.  International  Law  knows,  indeed,  no 
distinctions  of  colour':  its  rules  are  for  those  of  all  nations 
who  axe  sufficiently  enlightened  to  observe  them.  But 
should,  in  any  future  war,  the  native  levies  of  some  of 
our  Eastern  dependencies  be  directed  against  European 
enemies,  it  is  very  conceivable  that  complaints  may  be, 
not  without  reason,  made.  It  is  not  savage  origin,  but 
savage  conduct  which  merits  punishment,  but  the  instinct 
of  the  savage  is  only  too  apt  in  the  midst  of  the  fuiy  of 
battle  to  burst  the  bonds  of  a  foreign  and  unnatural 
civilising  control 

^  <*The  Tnroos  behaved  infSamonsly:  many  of  them,  after  asking  for 
'*  and  receiving  quarter,  stabbed  with  their  tword-bayonets  the  soldiers 
"  who  had  spared  them,  or  snatohed  up  the  muskets  they  had  thrown 
'*  down  and  treacherously  shot  the  victors  "  (B.  of  Wissembonrg,  Aug.  4, 
1870).  Hozier,  Franco- Pruitian  War,  x.  807.  **  The  Tnroos,  of  whom  a 
"  large  number  were  captured,  excited  the  greatest  curiosity  (in  Germany). 
'*  Ugly,  swarthy,  slight  in  physique,  th^  did  not  improve  on  acquaint- 
"ance.  Even  their  fellow-prisoners  appeared  ashamed  of  their  oom- 
"  panionship.  It  was  likewise  rumoured  that  they  had  been  caught  mnti- 
"  lating  and  massacring  the  wounded  on  the  battlefield,  which  created  in 
Qermany  a  strong  feeling  of  repulsion  against  them,  and  of  indignation 
that  the  emperor  should  have  employed  such  savages  in  European 
"warfare."  Ibid.  i.  341.  The  conduct  of  the  Algerines  had  attracted 
notice  in  the  Italian  War  of  1859.  BoUn-Jaequemyns,  La  Guerre 
ActuelU,  pp.  21—22. 

*  Iiutructiom  for  the  Government  of  U.  S.  Armies  in  the  Field,  Art.  58. 
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Against  barbarians  it  may  well  be  alike  necessary  and  Should 
proper  that  barbarians  should  be  employed.  The  British  ^pies 
did  not  hesitate  to  use  the  services  of  "  the  Friendlies  "  in  J[^®f^**^® 
their  contest  against  the  Soudanese,  and  it  is  to  be  feared  warfiire 
that,  in  our  petty  wars  in  Western,  Central  and  Southern  JJ^^J^y 
Africa,  British  redcoats  have  from  time  to  time  fought 
side  by  side  with  strange  allie&  The  rules  of  Inter- 
national Law  would  seem,  properly  speaking,  to  extend 
only  to  the  mutual  relations  of  the  nations  within  a 
particular  circle,  and  International  Law  consists  in  certain 
rules  of  conduct  which  the  progress  of  civilisation  has 
taught  certain  peoples, — the  peoples  of  the  civilised — to 
observe  in  their  relations  with  each  other.  But  it  may 
well  be  doubted  how  far  the  recourse  by  civilised  govern- 
ments in  their  dealings  with  savage  races  to  the  resources 
of  barbarism  is  compatible  with  the  great  calling  of  the 
teachers  of  progressive  Humanity.  Devastation  and  the 
unnecessaiy  destruction  of  private  property  is  in  civilised 
warfare  forbidden.  We  hear,  however,  now  and  again  of  the 
punishment  of  the  wild  inhabitants  of  some  island  in  the 
South  Seas,  or  of  some  village  on  the  African  West  Coast, 
for  a  murder  or  an  outrage  not  impossibly  the  outcome  of 
bitter  provocation.  And  what  is  the  tale  ?  It  is  the  tale 
of  the  bombardment  of  a  cluster  of  huts  by  a  British  gun- 
boat, of  the  landing  of  an  armed  party,  of  the  cutting  down 
of  food-bearing  trees,  and  of  the  burning  of  everything 
combustible.  It  may  be  that  the  savage  mind  yields 
only  to  the  discipline  of  fear,  but  the  teaching  of  the 
lessons  of  civilisation  by  the  strong  man  armed  smacks 
somewhat  at  times  of  a  species  of  instruction  which  is  apt 
in  after  days  to  recoil  upon  the  teacher. 

The  denial  of  quarter  has  not  been,  however,  confined 
by  modem  combatants  to  ignorant  and  barbarous  tribes. 

"  If  the  people  of  that  portion  of  an  invaded  country  (b)  There- 
'*  which  is  not  yet  occupied  by  the  enemy,  or  of  the  whole  habS^^ 
"  country,  at  the  approach  of  a  hostile  army,  rise  under  a  of  an 
"  duly  authorised  levy,  en  masse  to  resist  the  invader,  they  district. 
"  are  now  treated  as  public  enemies,  and,  if  captured,  are 
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"  prisoners  of  war.  No  belligerent  has  the  right  to  declare 
"  that  he  will  treat  every  captured  man  in  arms  of  a  levy 
"en  masse  as  a  brigand  or  bandit.  If,  however,  the 
"  people  of  a  country,  or  any  portion  of  the  same,  already 
"occupied  by  an  army,  rise  against  it,  they  are  violators 
"of  the  laws  of  war,  and  are  not  entitled  to  their  pro- 
"  tection  \" 
What  is  an  When,  then,  may  a  district  be  properly  considered 
diSSSi"f  occupied*  ? 

The  dele-  ''A  territoiy  is  considered  as  occupied  when  it  is 
gl^^*^  '*  actually  placed  under  the  authority  of  the  hostile  army. 
(1875)  on  "  The  occupation  only  extends  to  those  territories  where 
tion!"^  "  tJ^s  authority  is  established  and  can  be  exercised."  So 
the  delegates  at  the  Conference  of  Brussels,  1874,  finally 
resolved*.  The  discussions  which  arose  in  the  attempt  to 
arrive  at  a  definition  of  military  "  occupation  "  brought  to 
light,  however,  the  existence  of  two  very  distinct  views  as 
to  what  amounts  in  fisu^t  to  such  '' occupation^"  The 
view  held  by  the  majority  of  the  delegates  was  simple 
ough:  it  set  out  shortly  that  occupation  to  be  valid 
must  be  effective,  that  the  true  test  by  which  its  existence 
is  proved  is  the  fact  of  exclusive  possession,  that  that  spot 
is  occupied  within  striking  distance  of  which  the  invader 
has  a  force  sufficient  to  quell  any  prospective  rising,  while 
local  resistance  is  for  the  time  being  at  an  end.  "  Greater 
''power  must  not  be  accorded  to  the  invader  than  he 
''actually  possesses.  Occupation  is  strictly  analogous  to 
"  blockade,  and  can  only  be  exercised  where  it  is  effective. 
"The  occupier  must  always  be  in  sufficient  strength  to 
"  repress  an  outbreak.  He  proves  his  occupation  by  this 
"  act.  An  army  establishes  its  occupation  when  its  posi- 
"tions  and  lines  of  communication  are  secured  by  other 
"  dorps.     If  a  territory  firees  itself  fix)m  the  exercise  of  this 

1  Ifutnictiofu  for  the  Oovemment  of  V,  S,  ArmUi  in  the  Fields  Arts. 
51  and  62. 

>  Hall,  InUrnational  LatOt  Part.  in.  Chap.  zv. 

>  Prqject  of  an  International  Declaration  concerning  the  Lowe  emd 
Custonu  of  Wary  Art.  1.    Pari.  Papers  MitcelL  No.  1,  1875,  p.  820. 

*  Ibid.  pp.  15^—162,  235  et  seqq. 
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"  authority,  it  ceases  to  be  occupied.     Occupation  cannot 
"  be  presumptive ^^ 

The  German  view  was  far  more  rigorous  in  its  re-  The  Op- 
pression of  the  combatant  ardour  of  the  population  of  an  ^f  »^xx. 
invaded  territory.  pation  " 

"  Occupation  is  not  altogether  of  the  same  character  as 
"  a  blockade,  which  is  effective  only  when  it  is  practically 
"  carried  out.  It  does  not  always  manifest  itself  by  visible 
"signs.  If  occupation  is  said  to  exist  only  where  the 
**  military  power  is  visible,  insurrections  are  provoked  and 
*'  the  inhabitants  suffer  in  consequence.  A  town  left  with- 
"out  troops  must  still  be  considered  occupiedi  and  any 
"  rising  would  be  severely  punished.  Generally  speaking, 
"  the  occupying  power  is  established  as  soon  as  the  popu- 
"  lation  is  disarmed,  or  even  when  the  country  is  traversed 
"  by  flying  columns.  It  being  impossible  to  occupy  bodily 
"each  and  every  point  of  a  province,  the  expression 
'''territory'  must,  as  regards  occupation,  be  interpreted 
"  Uberally »." 

The  character  of  the  German  interpretation  of  occupa-  illoBtrated 
tion  had  been  abundantly  illustrated  by  the  events  of  the  ^ 
Franco-Prussian  War.    Their  military  jurisdiction  was  by 
the  invading  Germans  held  to  be  established  throughout 
the  whole  extent  of  any  French  canton  wherein  they  had 
fixed  a  single  post. 

Occupation  so  defined  was  established  with  facility, 
but  its  effects  were  no  light  matter.    The  proclamation  the  pro- 
issued  by  the  Crown  Prince  on  entering  France  sets  out  S?Sf  ""^ 
in  all  their  severity  the  full  war-rights  claimable  by  a  ^rown 
modem  invader.  entering 

"1.  MiUtary  jurisdiction,"  so  ran  the  notice,  "iSi^O.^^ 
"established  by  this  decree.  It  will  be  extended  to  all 
"  the  territory  occupied  by  German  troops,  to  every  action 
"tending  to  endanger  the  security  of  those  troops,  to 
"  causing  them  injury,  or  lending  assistance  to  the  enemy. 
"  Military  jurisdiction  will  be  considered  as  in  force,  and 

1  Report  of  Sir  A.  Horsford,  Pari  Papen  Mitcell,  No.  1, 1875,  p.  160. 
*  Ibid.  pp.  160,  238. 
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"  proclaimed  through  all  the  extent  of  a  canton  as  soon  as 
''  it  is  posted  in  any  locality  forming  part  of  it. 

"  2.  All  persons  not  forming  part  of  the  French  army, 
"and  not  proving  their  quality  as  soldiers  by  outward 
"signs,  and  who  (a)  shall  serve  the  enemy  as  spies;  (6) 
"shall  imslead  the  German  troops  when  charged  to  act 
for  them  as  guides ;  (c)  shall  kill,  wound,  or  rob  persons 
belonging  to  the  German  troops,  or  making  part  of  their 
"  suite ;  (d)  shall  destroy  bridges  or  canals,  damage  tele- 
"  graphic  lines  or  railways,  render  roads  impassable,  set 
"fire  to  munitions  and  provisions  of  war,  or  troops' 
"quarters;  (e)  shall  take  up  arms  against  the  German 
troops — ^will  be  punished  by  death.  In  each  case,  the 
officer  in  command  will  institute  a  council  of  war,  with 
"authority  to  try  the  matter  and  pronounce  sentence. 
"  These  councils  can  only  condemn  to  death.  Their  sen- 
"  tences  will  be  executed  immediately. 

"3.  The  communes  to  which  the  culprits  belong,  as 
"  well  as  those  whose  territory  may  have  been  the  scene  of 
"the  offence,  will  be  condemned  in  a  penalty  for  each 
"  case  equalling  the  annual  amount  of  their  taxes. 

"4.  The  inhabitants  will  have  to  supply  all  neces- 
"  saries  for  the  support  of  the  troops.  Each  soldier  will 
"  receive  daily  750  grammes  of  bread,  500  grammes  of 
"meat,  250  grammes  of  lard,  30  grammes  of  coffee, 
"  60  grammes  of  tobacco  or  5  cigars,  ^  litre  of  wine,  or 
"1  litre  of  beer,  or  -j^  of  brandy.  The  rations  to  be 
"furnished  daily  for  each  horse  will  be  6  kilogrammes 
"of  oats,  2  kilogrammes  of  hay,  and  1^  kilogrammes  of 
"straw.  In  case  of  the  inhabitants  preferring  an  in- 
"  demnity  in  coin  to  one  in  kind,  it  will  be  fixed  at  two 
"  firancs  each  soldier  daily. 

"  5.  All  commanders  of  detached  troops  will  have  the 
"  right  to  order  a  requisition  of  provisions  needful  to  the 
"  support  of  their  troops.  The  requisition  of  other  articles 
"judged  indispensable  to  the  army,  can  only  be  ordered 
"by  generals  and  officers  acting  as  such.  In  all  cases, 
"nothing  will    be  demanded  of  the   inhabitants   except 
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"what  is  necessary  for  the  support  of  the  troops,  and 
"official  receipts  will  be  given  for  everything  supplied V 

With  the  Romans  lands  as  well  as  movables  passed 
under  the  dominion  of  the  conqueror  by  the  mere  act  of  ^2^®*®** 
hostile  possession.   While  hostile  property  found  within  the  oribed  to 
Roman  bounds  at  the  outbreak  of  war  became  immediately  °"^*"7 
the  property  of  the  Roman  taker,  the  like  property  cap-  pation  in 
tured  within  the  hostile  state  was  held  to  belong  to  the  *°^®°*» 
Roman  Republic,  passing  to  individual  owners  by  sale  or 
grant.  All  movables  taken  within  invaded  territory  were  as 
booty  (praeda)  distributed  by  the  successAil  imperator  to 
his  legionaries,  or  sold  by  the  quaestors  sub  hoMa  for  the 
benefit  of  the  .^Elrarium.    The  land  of  the  invaded  people 
was  within  the  grace  of  the  Roman  people  to  be  retained 
by  its  old  proprietors,  or  to  be  absorbed  into  the  Roman 
dger  publicus :  possession  conferred  upon  its  holders  a  title 
in  itself  complete  and  permanent,  but  subject  to  the 
practical  risk  of  recapture,  to  the  possibility  of  reversion 
to  the  original  proprietor  by  the  right  of  postliminium. 
In  our  day  military  occupation  is  held  to  be  simply  a  and 
holding  by  force  in  its  essence  temporary :  mUitary  occu-  ^J^ 
pation  in  itself  confers  no  proprietary  rights,  it  merely 
conveys  a  particular  administrative  authority. 

The  rule  of  the  invader  is  the  rule  of  the  Laws  of  War.  ocou- 
By  the  fact  of  occupation  the  authority  of  the  original  g^^*^*^^°*^^ 
sovereign  is  perforce  suspended,  and  the  control  of  the  a  special 
reins  of  administration  devolves  upon  the  occupier.     Re-  J^tive" 
sponsible  as  this  last  must  be  held  to  be  for  the  public  ft'i^iiow'y' 
safety  and  the  maintenance  of  order,  he  may  at  discretion 
either  retain  the  local  laws  and  machinery  already  ex- 
isting; may  continue  in  the  exercise  of  their  functions  the 
ordinary  civil  officers  and  servants  while  subjecting  them 
to  any  necessary  supervision ;  or  he  may  proclaim  martial 
law,  and  replace  the  native  functionaries  and  institutions 
by  others  in  his  view  more  convenient  or  more  effective. 
His  rights  as  against  the  inhabitants  of  the  territory  are, 

^  Hozier,  Franeo-Prutnan  War^  i.  pp.  346 — 347.  Rolin-Jaequemyns, 
La  Ouerre  Actuelle,  pp.  2S— 31.  Heffter,  Le  Droit  Intemationalt  Ed. 
Oeffoken,  Li?,  ii.  §  126,  Note  6. 
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as  we  have  seen,  strictly  limited.  He  may  seize  to  him- 
self the  movable  property  of  the  deposed  govermnent,  not 
being  public  documents  or  art  objects^  may  sequestrate 
and  enjoy  the  produce  of  national  real  estate,  and  may 
occupy  and  employ  state  buildings,  not  being  cathedrals, 
churches,  hospitals  or  other  erections  devoted  to  religious, 
charitable,  educational  or  scientific  purposes;  he  may 
raise  such  taxes  as  are  necessary  for  the  conduct  of  the 
aflBEors  of  government,  may  levy  contributions  for  the 
entertainment  of  his  troops,  or  requisitions*  for  their 
support,  whether  without  pajrment,  at  an  estimated  price, 
or  with  payment,  at  current  market-rates;  but  he  may 
not,  generally  speaking,  confiscate  the  property  of  private 
individuals,  real  or  personal;  he  may  not  impose  by  his 
own  authority  a  war  indemnity;  and  still  less  may  he 
enlist  troops  £rom  among  the  unwilling  inhabitants  of  the 
occupied  territory*,  or  compel  the  performance  by  them  of 
any  active  military  service  against  their  fellow  countiy- 
men.    But  while  he  may  not  in  person  draw  directly  upon 

^  For  the  conduct  of  the  Allies  in  restoring  in  1815  to  their  original 
proprietors  pictures  and  other  art  objects  carried  to  Paris  by  Napoleon, 
see  Garwood's  SeUctioru  from  the  Dispatches  of  the  Duke  of  Wellington^ 
897.    Blantschli,  Le  Droit  Intematumal  CodifU,  §  650. 

'  Blnntechli  lays  it  down  in  general  terms  that  "Les  Lois  de  la 
*'  guerre  n'autorisent  pas  en  particalier  lea  r^oisitions  porement  p6ca- 
**  niaires ; "  and  extends  his  declaration  to  money  requisitioned  for  the 
payment  of  the  wages  of  soldiers.  He  admits,  however,  that  the  practice 
of  the  G^mans  in  France  did  not  lend  support  to  this  view.  Le  Droit 
International  CodiJU,  §  654.  It  was  customary  in  the  early  days  of  the 
18th  century  for  an  invader  to  lay  large  tracts  of  country  xmder  pecuniary 
contribution,  whether  as  ransom  for  exemption  from  pillage,  as  payment 
in  lieu  of  quarters,  or  by  way  of  war-indemnity,  hostages  being  not  infre- 
quently taken  from  the  villages  by  way  of  security  for  prompt  payment. 
Memoirs  of  the  Duke  of  Berwick^  n.  pp.  139 — 140,  295;  Memoirs  of 
Feuqui^res,  i.  pp.  104,  231.  For  the  discussion  of  the  subject  of  Beqoi- 
sitions  and  Contributions  by  the  delegates  at  Brussels  see  Pari  Papers 
MisceU.  No.  1, 1875,  pp.  173—176. 

*  InstnuitUms  for  the  Oovemment  of  U.  S.  Armies  in  the  Fields  Art.  33. 
Project  of  an  International  Declaration  on  the  Laws  and  Customs  of  War, 
Art  86. 

The  contrary  was  the  regular  practice  of  Frederick  the  Great  and  his 
contemporaries.  The  Austrians  enlisted  Bavarians  in  1748;  Frederick 
compulsorily  enlisted  10,000  Saxons  in  1756. 
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the  forces  of  the  invaded  district  for  belligerent  purposes, 
he  may  prevent  the  rendering  by  them  of  any  assistance 
to  his  opponent  ^     The  inhabitant  of  an  occupied  district  Theje- 
who  improperly  lends  assistance  against  the  occupying  Ja^^t " 
force  is,  according  to  circumstances,  a  war- traitor  or  a  of  an 
war-rebel,  and  as  such  punishable  with  death'.  dist^otiBa 

The  plea  of  reprisals  or  retaliation  will  in  many  cases  war-rebel, 
condone  measures  of  exceptional  severity,  otherwise  inex-  p^jl^. 
cusable.     "The  law  of  war  can  no  more  wholly  dispense 
"  with  retaliation  than  can  the  law  of  nations  of  which  it 
"  is  a  branch.    Let  civilised  nations  acknowledge  retalia- 
"  tion  as  the  sternest  feature  of  war'."     Retaliation  is,  in  Reprisals 
fact,  the  naturally  appropriate  punishment  for  all  breaches  ^Je*^'^" 
of  the  laws  of  war\     But  retaliation  to  be  legitimate  pnnish- 
must  be  grounded  not  in  revenge,  but  m  the  desure  to  breaohes 
apply  restraint  upon  future  illegal  action.    *'  Retaliation  ^*^®  . 
**  will  never  be  resorted  to  as  a  measure  of  mere  revenge,  War. 
"but  only  as  a  means  of  protective  retribution,  and, 
"  moreover,  cautiously  and  unavoidably'."    Quarter  may  be 
refused  to  those  who  themselves  hiave  denied  it,  or  to  other 
notorious  delinquents  against  the  laws  of  civilised  war&re'. 

^  King  William  of  Prussia  in  1870  abolished  in  the  oooupied  districts 
of  France  the  conscription  for  the  French  armies,  and  forbade  the  in- 
habitants to  render  any  soch  military  service.  A  fine  of  60  francs  per 
day  was  laid  on  the  relatives  of  any  person  within  the  ocoaped  districts 
who  escaped  to  serve  under  the  French  colonrs.  Hozier,  The  Franco- 
IVtiMian  WoTf  i.  p.  851.  Hall,  Int.  Lair,  Part  ni.  Chap.  iv.  §  157,  note. 
Bolin-Jaeqnemyns,  La  Guerre  ActuelU,  p.  54. 

*  Inttruetiont  far  the  Oovemment  of  U,  S,  Armiet  in  the  Fields  Arts. 
90—92  and  95.  *  Ibid.  Art.  27. 

*  Yattel,  m.  8  §§  141, 142. 

'  Inttructions  for  the  Oovemment  of  U,  8.  Armies  in  the  Field,  Art.  28. 

*  After  the  battle  of  W5rth  **  great  animosity  was  displayed  by  the 
**  peasants,  and  some  of  them  were  gnilty  of  the  grossest  barbarity  towards 
'*the  wonnded  Germans.  At  Qnnstett  alone,  twenty-eight  peasants 
*(  oanght  red-handed  gouging  and  maiming  were  tried  and  shot ;  and  at 
"  one  time  as  many  as  forty  lads,  between  the  ages  of  twelve  and  eighteen, 
"  were  in  the  hands  of  the  provost-marshal  under  accusation  of  having 
«*  committed  similar  outrages."  Hozier,  Franeo-Prvtiian  War,  i.  p.  817. 
For  the  German  treatment  of  the  Francs-tireurs  see  Rolin- Jaequemyns, 
La  Guerre  Aetuelle,  pp.  22 — 28 ;  Heffter,  Le  Droit  International,  Liv.  n. 
§  124  a. 
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Already  in  the  later  years  of  the  seventeenth  oentuiy 
civilised  combatants  began  to  hesitate  before  exercising 
needless  cruelty  under  the  ever  ready  pretext  of  reprisals^ 
But  even  to-day  the  right  of  retaliation  in  the  ultimate 
resort  must  always  be  held  reserved. 

''Qui  merci  prie  merci  doit  avoir/'  said  the  Knight 

of  Chivahy ;    the  most  approved  war-piactioe,  however, 

still  sanctions  measures  of  the  utmost  severity. 

M»y  "  We  do  not,  at  the  present  day,"  says  General  Halleck, 

refased  to  "  often  hear,  when  a  town  is  carried  by  assault,  that  the 

BonofT™  "g*™80^  ^  P"*  *o  ^^^  sword  in  cold  blood,  on  the  plea 

iown         "  that  they  have  no  right  to  quarter.    Such  things  are  no 

2^j       "  longer  approved  or  countenanced  by  civilized  nations. 

Halleck,     "  But  we  sometimes  hear  of  a  captured  town  being  sacked, 

''and  the  houses  of  the  inhabitants  being  plundered  on 

"  the  plea  that  it  was  impossible  for  the  general  to  restrain 

"  his  soldiery  in  the  confusion  and  excitement  of  storming 

"  the  place ;  and,  under  that  softer  name  o{  plunder,  it  has 

sometimes  been  attempted  to  veil  'all  crimes  which  man, 

'  in  his  worst  excesses,  can  commit ;  horrors  so  atrocious 

"'that  their  very  atrocity  preserves  them  from  our  full 

"'execration,  because  it  makes  it  impossible  to  describe 

" '  them.'     Many  terrible  atrocities  of  this  kind  were  com- 

"mitted  in  the  war  of  the  Spanish  Peninsula;    and  it 

"would  be  difficult  to  find,  in  the  history  of  the  most 

"  barbarous  ages,  scenes  of  drunkenness,  lust,  rapine,  plun- 

"der,  cruelty,  murder  and  ferocity,  equal  to  those  which 

"  followed  the  captures  of  Ciudad  Rodrigo,  Badajos  and  San 

"  Sebastian.    These  were  attempted  to  be  excused  on  the 

"ground  that  the  soldiers  could  not  be  controlled     But 

"  this  was  no  valid  excuse.     An  officer  is  generally  respon- 

"  sible  for  the  acts  of  those  under  his  orders.    Unless  he 

1  Two  Frenoh  officers  in  the  Bervice  of  Savoy  being  captured  on  board 
a  privateer  fitted  oat  by  the  British  Ambassador  HiU  and  executed  by  the 
French,  the  English  Secretary  declined  to  authorise  the  exercise  of 
reprisals  except  upon  Irishmen  captured  whilst  serving  in  the  armies  of 
France.  Mr  Hill  to  Mr  Secretary  Hedges,  1  Sept.  9,  1704.  Sir  G.  Hedges 
to  Mr  Hill,  Sept.  96, 1704  and  Dec.  1,  1704.  DipUmaHe  Corretpondenee 
of  the  Right  Hon.  Richard  BiU,  i.  pp.  169,  172,  420. 
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"can  control  his  soldiers,  he  is  unfit  to  command  them. 
"  In  the  same  way,  rebel  officers  were  responsible  for  the 
"  murder  of  our  captured  negro  troops,  whether  or  not  by 
"  their  orders^." 

The  strictures  of  Halleck,  in  so  &r  at  any  rate  as  they 
reflect  upon  the  humanity  of  the  British  officers  who 
directed  the  storm  of  San  Sebastian,  seem  needlessly 
severe.  Wellington,  when  made  acquainted  with  the  Welling, 
charge  levelled  against  his  troops  of  the  wilful  firing  of  *^°' 
San  Sebastian,  at  once  declared  that  he  had  here,  as  at 
Ciudad  Bodrigo,  expressly  refrained  from  a  bombardment 
of  the  town  in  the  interests  of  its  inhabitants,  and  that 
the  firing  of  the  houses  was  rightly  attributable  not  to  the 
assailants  but  to  the  defensive  operations  of  the  French 
and  their  sympathisers'.  But  Wellington's  views  as  to 
the  natural  results  of  a  successful  assault  were  hardly 
those  of  Halleck. 

**  In  regard  to  the  plunder  of  the  town  by  the  soldiers, 
''  I  am  the  last  man  who  will  deny  it,  because  I  know  that 
"  it  is  true.  It  has  fallen  to  my  lot  to  take  many  towns 
"  by  storm ;  and  I  am  concerned  to  add  that  I  never  saw 
"  or  heard  of  one  so  taken,  by  any  troops,  that  it  was  not 
"  plundered.  It  is  one  of  the  evil  consequences  attending 
"the  necessity  of  storming  a  town,  which  every  officer 
"  laments,  not  only  on  account  of  the  evil  thereby  inflicted 
"on  the  unfortunate  inhabitants,  but  on  account  of  the 
"injury  it  does  to  discipline,  and  the  risk  which  is  in- 
"  curred  of  the  loss  of  all  the  advantages  of  victory,  at  the 

"very  moment  they  are  gained. Notwithstanding  that 

"  I  am  convinced  it  is  impossible  to  prevent  a  town  in  such 
"  a  situation  from  being  plundered,  I  can  prove  that  upon 
"  this  occasion  particular  pains  were  taken  to  prevent  it. 
"  I  gave  most  positive  orders  upon  the  subject,  and  desired 

^  Halleok,  Elements  of  International  Law  and  the  Laws  of  War,  Ohap. 
zrm.  ^  22, 83. 

<  The  inhabitants  of  San  Sebastian  oo-operated  with  the  French  and 
fired  npon  the  Allies:  Wellington  to  Sir  H.  WeUesley,  Got.  98,  1813. 
Selections  from  the  Dispatches  of  the  Duke  of  Wellington,  842.  As  to 
Cindad  Bodrigo  see  Ibid.  619. 
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'*  tbat  the  officers  might  be  warned  of  the  peculiar  situation 
"  of  the  place,  the  garrison  having  the  castle  to  retire  to,  and 
"  of  the  danger  that  they  would  attempt  to  retake  the  town, 
"  if  they  found  the  assailants  were  engaged  in  plunder. 

**  If  it  had  not  been  for  the  fire,  which  certainly  aug- 
"  mented  the  confusion,  and  afforded  greater  facilities  for 
"  irregularity ;  and  if  by  &r  the  greatest  proportion  of  the 
"  officers  and  non-commissioned  officers,  particularly  of  the 
**  principal  officers  who  stormed  the  breach,  had  not  been 
"  killed  or  wounded  in  the  performance  of  their  duty  in 
**  the  service  of  Spain,  to  the  number  of  170  out  of  about 
"250,  I  believe  that  the  plunder  would  have  been  in  a 
"  great  measure,  though  not  entirely  prevented^" 
and  Ber-  Another  great  Englishman  in  earlier  days,  whose  &te 

it  was  to  win  his  most  famous  victory  whilst  leading 
against  Englishmen  the  armies  of  the  enemies  of  his 
native  land,  the  humane  and  soldierly  Berwick',  was 
seemingly  of  the  opinion  of  Wellington.  When  in  1714 
he  carried  by  storm  the  works  of  Barcelona,  he  refused  to 
*,  tte  itoriou.  t™,p.  ..  e»ter  the  o,„  during  the 
day  of  the  assault,  and  took  every  other  precaution  against 
confusion  and  outrage,  but,  so  convinced  was  he  that 
pillage  was  a  natural  consequence  of  a  capture  by  assault, 
that  he  frankly  ascribed  the  wonderful  success  which 
attended  his  efforts  solely  to  the  direct  intervention  of 
Providence.  "The  inhabitants,"  said  he,  "were  in  their 
"  houses,  their  shops,  and  the  streets,  looking  at  our  troops 
"  passing  by,  as  in  time  of  peace ;  a  circumstance  perhaps 
"  incredible,  that  such  profound  tranquillity  should  in  an 
"  instant  have  succeeded  to  so  much  confusion ;  and  what 
"is  still  more  wonderful,  that  a  town  taken  by  assault 
"should  not  be  plundered:  this  can  only  be  ascribed  to 
"  Ood ;  for  all  the  power  of  man  could  not  have  contained 
"  the  soldiers'." 

1  Wellington  to  the  Bight  Hon  Sir  H.  WeUeeley,  Got.  9th,  1813. 
Selectiaru  from  the  Ditpatehes  of  the  Duke  of  WeUingUm,  aS6. 
^^^    ^  Mardial  Berwick,  the  victor  of  Almanza,  was  the  natural  eon  of 
j^  smd  Arabella  Churchill,  sister  of  the  great  Duke  of  IiCarlborongh. 
.tnoirs  of  the  Duke  of  Berwick^  n,  pp.  176 — 177. 
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It  is  sufficiently  easy  to  preach  doctrines  of  mildness 
in  the  hour  of  peace,  but  the  best  of  commanders  find  it 
by  no  means  a  simple  task  to  contain  an  enraged  and 
maddened  soldiery  in  the  first  wild  moments  after  the 
carrying  of  the  breach.  The  delegates  at  the  Conference 
of  Brussels  were  perhaps  wise  to  content  themselves  with 
the  barren  declaration  that  "A  town  taken  by  storm 
"should  not  be  given  up  to  the  victorious  troops  to 
plunder\" 

In  no  respect  is  the  amelioration  of  modem   war-  (^O  fo™- 
practice  more  noticeable  than  m  the  attention  now  ac-  kindly 
corded  to  the  care  of  the  prisoner  and  the  wounded.  treatment 

"  A  prisoner  of  war  is  a  public  enemy  armed  or  at-  en, 
"  tached  to  the  hostile  army  for  active  aid,  who  has  fallen  JffwtWe  or 
"  into  the  hands  of  the  captor,  either  fighting  or  wounded,  disabled, 
''on  the  field  or  in  the  hospital,  by  individual  surrender 
"  or  by  capitulation*." 

To  such  an  one  the  civilised  belligerent  of  to-day 
cmmts  fair  and  courteous  treatment.     The  captured  de- ^d®*®*^"^* 

a  8T)v  a 

serter^  or  the  spy^  taken  in  the  act,  may  indeed  be  brought  breaker  of 

>  Project  of  an  hilirnatUmal  Dedaratum  on  the  Lawe  and  Ctutonu  of 
War,  Art.  18. 

*  Imtruetiont  for  the  Oovemment  of  the  U.  5.  Armiet  in  the  Field, 
Art.  49. 

s  Ibid.  Art.  48. 

^  A  spy  is  a  perBon  who  secretly  or  in  disgnise  pieroee  within  the  lines 
of  one  belligerent  with  a  view  to  the  aoqoisition  of  military  information 
for  the  nse  of  the  other.  If  an  officer  openly  and  in  aniform  approach 
the  position  of  the  enemy  to  reconnoitre,  he  mast  on  capture  be  treated 
as  an  ordinary  prisoner  of  war.  Bat  if  by  disguise  or  stealth  a  person, 
whether  combatant  or  non-combatant,  penetrate  within  the  lines  of  a 
beUigsrent  with  the  design  to  disoorer  his  weakness  to  his  opponent,  the 
penalty  which  awaits  him  on  detection  is  a  prompt  death  by  the  ballet  or 
the  rope.  To  jastiiy  snch  treatment,  however,  it  is  essential  that  the  spy 
be  caoght  in  the  course  of  the  actual  venture :  his  offence  is  deposited  on 
return  to  his  own  quarters,  and,  if  made  prisoner  at  a  subsequent  period 
whilst  performing  the  ordinary  duties  of  a  combatant,  he  is  entitled  to  the 
regular  privileges  of  the  prisoner  of  war.  During  the  Franco-Prussian 
War  the  Germans  evinced  a  certain  inclination  to  treat  as  spies  persons 
making  use  of  balloons  for  militaiy  observations.  No  disguise  or  pretence 
being  possible  in  such  a  case,  baUoon-traveUers  are  entitled  to  be  regarded 
at  least  as  open  and  declared  enemies.    Bluntschli,  Le  Droit  International 

w.  23 
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pATole,  or  before  a  military  tribunal,  and  condemned  to  speedy  exe- 

^nished    cution,  whilst  **  a  prisoner  of  war  remains  answerable  for 

criminal    "his  Crimes  against  the  captor's  army  or  people,  com- 

to  death,    '*  mitted  before  he  was  captured,  and  for  which  he  has  not 

"  been  punished  by  his  own  authorities  \"    The  breaker  of 

and  all      parole  will  on  second  capture  meet  with  little  mercy',  and 

ofwai^  all  prisoners  of  war  are  liable  to  the  exercise  of  reprisals'. 

aabject  to         gut  the  ordinary  prisoner  of  war  ia  no  more  than  a 

bnt  the  '  beaten  foe,  and  in  no  sense  a  criminal     He  may  be  dis- 

piiBon^is  *""^»  *^^  subjected  to  such  restraint  as  is  necessary  to 

not  to  be  prevent  his  escape  or  further  sharing  in  the  operations  of 

fjj^  **  the  war*.     He  may  be  interned  away  from  the  seat  of  war, 

offender,    although  he  must  not  be  rigidly  imprisoned.     He  must 

be  provided  with  plain  and  wholesome  necessaries  of  life, 

and  is  sometimes  even  granted  a  certain  rate  of  pay.     But 

he  can  in  return  be  compelled  to  labour  according  to  his 

degree,  so  long  as  the  enforced  task  be  in  no  way  in 

direct  aid  of  the  operations  of  the  war*.    And,  though  he 

may  not  be  robbed  of  his  ordinary  valuables,  any  large 

CodiflS,  632  bii,  ImtruetUmt  for  the  Qovemment  of  V,  8.  Armies  in  the 
Fields  Arts.  88,  88,  104.  Prefect  of  an  InUmational  Declaration  on  the 
Lawi  and  CveUnm  of  War,  Arte.  19—22.  Bolin-JaequemynB,  La  Qwerre 
Aetuelle,  pp.  87,  88. 

^  Inttructions  for  the  Oovermnent  of  U,  8.  Armies  in  the  Fields  Art.  59. 

*  Ibid.  Art.  124. 

*  Instruetioni  for  the  Oovemment  of  U,  8.  Armies  in  the  Field,  Art.  59. 
Memoirs  of  the  Duke  of  BertDiekt  L  p.  129.  Memoirs  of  Feuqmtres^  n.  p. 
817.  Vattel,  m.  10,  §  176.  Washington  in  1782  ordered  the  drawing 
of  lots  for  the  exeeation  of  one  of  the  thirteen  British  officers  taken 
nnder  capitulation  in  York  Town  by  way  of  reprisal  for  the  hanging 
of  Captain  Hnddy.  The  lot  faUing  on  Captain  AsgiU,  he  was  only  saved 
with  great  difficulty,  the  French  joining  their  remonstrances  on  the  side 
of  humanity.  Memoirs  of  Lord  De  Saumarez^  n.  pp.  841 — 848.  Upham, 
Life  of  Washington,  n.  Chap.  xz. 

^  InstnietUms  for  the  Qovemment  of  V,  8,  Armies  in  the  Field,  Art.  75. 
Project  of  an  International  Declaration,  Art.  24. 

'  Instructions  for  the  Oovemment  of  U.  8,  Armies  in  the  Field,  Art.  76. 
Project  of  an  International  Declaration,  Arts.  25,  26. 

He  may  not,  for  example,  be  enlisted.  At  the  end  of  last  oentuiy 
Austrian  prisoners  of  war  were,  according  to  Lord  St  Vincent,  sold  by 
French  Commissioners  to  agents  recruiting  for  foreign  regiments  in  the 
service  of  Spain.    Life  of  Earl  8t  Vincent,  i.  pp.  208,  204. 
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sums  of  money  found  in  his  possession  may  be  taken  from 
him  and  applied  to  his  supports  Should  he  attempt  to 
effect  his  escape,  he  is  guilty  of  no  crime,  but  he  may  be 
shot  in  the  course  of  his  flight,  and,  if  recaptured,  may  be 
subjected  to  stricter  restraint  Should  he  take  part,  how- 
ever, in  a  general  outbreak,  he  may  be  dealt  with  in  the 
moet  rigorous  fashion*. 

His  condition  is  changed    by  successful    flight,    by  A  prisoner 
ransom,  by  exchange  or  by  release.  oomhis 

In  the  days  of  Chivalry  the  common  method  by  which  Hberty  by 
the  prisoner  of  war  obtained  his  liberty  was  by  ransom  bynmsom, 
paid  to  his  captor,  but  prisoners  of  great  importance  and 
figure  were,  at  an  early  date,  either  appropriated  by  the 
sovereign  under  claim  of  right  or  purchased  by  him  from 
the  individual  taker.  To-day  the  captured  of  all  ranks 
are  held  prisoners  of  the  belligerent  government,  not  of 
the  capturing  soldier',  and  ransom,  so  far  as  it  remains  an 
active  institution,  is  a  mere  substitute  for  exchange, 
which  is  now  the  most  ordinary  means  by  which  the 
prisoner  recovers  his  freedom  ^ 

The  exchange  of  prisoners  is  commonly  effected  by  ^7  ®^' 

,  ,  .  change, 

arrangement  between  the  belligerent  governments  under 

cartel,  rank  for  rank,  and  condition  for  condition,  or  by 

fixe.d  equivalents".    The  prisoner  of  war  is  held  bound  on 

capture  to  state  his  rank,  and,  should  he  be  guilty  of  any 

deception,  he  may  be  restricted  in  the  privileges  enjoyed 

>  Instruetiont  for  the  ChvemmetU  of  U,  S,  Armies  in  the  Fields  Art.  72. 
On  the  oaptore  of  Oomte  de  Grasse  by  Sir  George  Rodney  in  1782  the 
French  admiral  displayed  considerable  anxiety  about  the  fate  of  £6000 
belonging  to  him  and  left  on  board  hie  flagship.  **  My  answer  was," 
wrote  Rodney,  *'  that  every  thing  that  he,  as  a  man  of  honour,  could  caU 
*'  his  own,  was  sacred,  and  at  his  own  disposal,  but  that  all  public  money 
"belonged  to  the  captors;  that  English  officers  never  plundered  their 
"eaptiyes,  nor  should  the  lowest  sailor  belonging  to  them  lose  even  a 
"  shoe.*'    Sir  George  to  Lady  Rodney.    Life  of  Lord  Rodney,  n.  p.  291. 

*  Ifutructioni  for  the  Oovemment  of  U,  8,  Armies  in  the  Field,  Arts. 
77,  78.    Project  of  an  International  Declaration^  Art.  28. 

'  Instructions  for  the  Oovemment  of  U.  S,  Armies  in  the  Field,  Art.  74. 

«  Ibid.  Art.  108. 

B  Ibid.  Arts.  105, 106. 

23—2 
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by  prijBoners  of  his  degree*.  There  is  no  obligation  com- 
pelling a  state  to  exchange  its  prisoners,  if  interest  should 
appear  to  it  to  dictate  their  retention',  but,  should  an 
agreement  for  exchange  be  entertained,  the  utmost  good 
faith  should  direct  the  dealings  of  the  parties  to  it.  The 
quality  and  health  of  the  prisoners  exchanged  might  well, 
for  example,  afford  matter  for  careful  consideration', 
or  by  Prisoners  may  be  released  absolutely  or  under  parole. 

•Lolaiely  Parole  is  a  personal  pledge  taken  by  a  prisoner  of  war 
wander  whereby,  after  and  in  consideration  of  his  release,  his 
personal  freedom  of  action  is,  in  respect  of  the  govern- 
ment granting  such  release,  particularly  limited\  No 
prisoner  of  war  may  be  compelled  by  his  captors  to  give 
parole,  nor  is  any  belligerent  obliged  to  grant  the  privilege 
to  any  prisoner*.  The  free  choice  of  the  prisoner  in  the 
tender  of  such  a  pledge  may  be  further  limited  by  the 
municipal  regulations  of  his  own  state.  Generally  speak- 
ing, parole  can  only  be  given  by  or  through  a  commis- 
sioned officer  acting  under  permission  of  the  highest  superior 
within  reach.  The  terms  of  the  pledge  commonly  extend 
to,  and  cannot  legally  exceed,  an  undertaking  not  to 
serve  during  the  existing  war,  unless  after  exchange. 
The  paroled  individual  is  accordingly  released  from  his 
engagement  by  regular  exchange,  or  by  the  returu  of 
peace.  During  its  continuance,  however,  he  must  refrain 
from  all  active  service  in  the  field  against  the  paroling 
government :  he  may  engage  on  behalf  of  his  state  in  civil 
or  diplomatic  emplojnnents,  may  enlist  and  drill  recruits, 
may  fortify  places  not  within  the  sphere  of  active  warfare, 
or  otherwise  direct  the  defence  of  his  country  in  any  spot 

^  Instructiofu  for  the  Oavemment  of  V,  8.  Armiet  in  the  Field,  Art. 
107.    Project  of  an  International  Declaration,  Art.  29. 

•  Initmctitrnt  for  the  Oovemment  of  U.  8,  Armies  in  the  Field,  Art. 
109.  HaUeok,  Elemente  of  International  Law,  Chap.  xTni.  $  9.  Vattel 
m.  S,  §  168. 

*  Hall,  International  Law,  p.  850. 

*  InetructUme  for  the  Oovemment  of  U.  8,  Armies  in  the  Field,  Arts. 
119—134. 

•  Project  of  an  International  Declaration,  Art.  32, 
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remote  from  the  seat  of  war;  but  his  appearance  in  the 

field  against  the  paroling  belligerent  or  his  allies  may  be 

visited  on  his  recapture  with  a  speedy  death. 

In  former  days  and  up  to  times  too  recent  the  sick  in  The  treat- 

time  of  war  were  apt  to  suffer  cruel  hardships ;  but  at  ihe 

length,  the  attention  of  certain   Swiss  philanthropists^  wonnded 
o     '  ,  .  *       ,  *  18  now  re- 

having  been  drawn  to  the  condition  of  affairs,  general  gulated  by 

sympathy  was  by  their  means  excited.  In  1864,  ac- 
cordingly, there  met  at  Qeneva  a  Conference  of  delegates 
from  various  states  for  the  drafting  of  common  rules 
designed  to  effect  improvements  in  the  treatment  of  the 
sick  and  wounded ;  and  on  August  22nd  was  signed  the 
now  famous  Convention  of  Geneva.  the  Con- 

The  resolutions  of  the  signataries  were  set  forth  in  ten  of  Geneva 
articles.    By  Art.  VIII.  the  details  of  execution  of  the  of  1864. 
Convention  were  left  for  regulation  by  the  Commanders- 
in-Chief  of  belligerent  armies  according  to  the  instructions 
of  their  respective  Governments.     In  Arts.  I. — VII."  were 
laid  down  broad  general  principles  of  law. 

"  Art.  I.  Ambulances  and  military  hospitals  shall  be 
"acknowledged  to  be  neuter,  and,  as  such,  shall  be  pro- 
**  tected  and  respected  by  belligerents  so  long  as  any  sick 
"or  wounded  may  be  therein.  Such  neutrality  shall 
"  cease  if  the  ambulances  or  hospitals  should  be  held  by 
"  a  military  force. 

"  Art.  11.  Persons  employed  in  hospitals  and  ambu- 
**  lances,  comprising  the  staff  of  superintendence,  medical 
"  service,  administration,  transport  of  wounded,  as  well  as 
chaplains,  shall  participate  in  the  benefit  of  neutrality 
while  so  employed,  and  so  long  as  there  remain  any 
"  wounded  to  bring  in  or  succour. 

"  Art.  III.  The  persons  designated  in  the  preceding 
"article  may,  even  after  occupation  by  the  enemy,  con- 
"  tinue  to  fulfil  their  duties  in  the  hospital  or  ambulance 

^  MM.  Dnnant  and  Moynier,  Blontsohli,  Le  Droit  International  CodyU, 
Liy.  vm.  §  586.    Revue  du  Droit  International,  1870,  pp.  51&— ^19. 

'  Arte.  IX.  and  X.  deal  with  the  aooession  of  the  Powers  to  and  the 
ratification  of  the  Convention. 


it 
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"  which  they  serve,  or  may  withdraw  in  order  to  rejoin  the 
''  corps  to  which  they  belong.  Under  such  circumstances, 
*'  when  these  persons  shall  cease  from  their  functions,  they 
"  shall  be  delivered  by  the  occupying  army  to  the  outposts 
"  of  the  enemy. 

''Art.  IV.  As  the  equipment  of  military  hospitak 
"  remains  subject  to  the  laws  of  war,  persons  attached  to 
"such  hospitab  cannot,  in  withdrawing,  carry  away  any 
"articles  but  such  as  are  their  private  property.  Under 
"  the  same  circumstances  an  ambulance  shall,  on  the  con- 
"  traiy,  retain  its  equipment. 

"  Art.  v.  Inhabitants  of  the  country  who  may  bring 
'*  help  to  the  wounded  shall  be  respected  and  shall  remain 
"  free.  The  generals  of  the  belligerent  powers  shall  make  it 
"  their  care  to  inform  the  inhabitants  of  the  appeal  ad- 
"  dressed  to  their  humanity,  and  of  the  neutrality  which 
'*  will  be  the  consequence  of  it.  Any  wounded  man  en- 
"  tertained  and  taken  care  of  in  a  house  shall  be  considered 
''  as  a  protection  thereto.  Any  inhabitant  who  shall  have 
"  entertained  wounded  men  in  his  house  shall  be  exempted 
"  from  the  quartering  of  troops,  as  well  as  from  a  part  of 
"  the  contributions  of  war  which  may  be  imposed. 

"  Art.  YI.  Wounded  or  sick  soldiers  shall  be  enter- 
"  tained  and  taken  care  of,  to  whatever  nation  they  may 
"  belong.  Commanders-in-Chief  shall  have  the  power  to 
**  deliver  immediately  to  the  outposts  of  the  enemy  soldiers 
'*  who  have  been  wounded  in  an  engagement,  when  cir- 
"  cumstances  permit  this  to  be  done,  and  with  the  consent 
"  of  both  parties.  Those  who  are  recognised,  after  their 
"  wounds  are  healed,  as  incapable  of  serving,  shall  be  sent 
''back  to  their  country.  The  others  may  also  be  sent 
"  back  on  condition  of  not  again  bearing  arms  during  the 
"  continuance  of  the  war.  Evacuations,  together  with  the 
"  persons  under  whose  directions  they  take  place,  shall  be 
"  protected  by  an  absolute  neutrality. 

"  Art.  VII.  A  distinctive  and  uniform  flag  shall  be 
"  adopted  for  hospitals,  ambulances,  and  evacuations.  It 
"  must  on  every  occasion  be  accompanied  by  the  national 
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flag.  An  arm-badge  (brdssard)  shall  also  be  allowed  for 
individuals  neutralised,  but  the  delivery  thereof  shall  be 
left  to  military  authority.  The  flag  and  arm-badge 
shall  bear  a  red  cross  on  a  white  ground  ^" 
The  success  of  the  undertaking  was  immediate  and 
decided  The  twelve  signataries'  having  agreed  to  com- 
municate the  terms  of  their  convention  to,  and  to  request 
the  accession  of,  Powers  not  represented  at  the  Congress, 
all  the  leading  states  of  Europe*  gave  in  within  four  years 
their  adhesion,  while  during  the  period  1874 — 1882  ten 
other  Powers  joined  the  alliance^ 

The  work  of  the  Qenevan  philanthropists,  however,  was 
not,  and  is  not  yet,  complete. 

On  October  20th,  1868,  were  signed  at  Geneva  fifteen  Th«  Ad- 
Additional  Articles",  which  explained  or  interpreted  cer-  Artioles  of 
tain  of  the  provisions  of  the  original  Convention",  ft^^dj^?" 
extended  the  protection  of  the  red-cross  flag  to  the  sphere  provisionB 
of  naval  warfiure^  t^. 

The  terms  alike  of  the  original  Convention  and  of  the  tion  to 
Additional  Articles  have  not  escaped  the  useful  criticism  war&re. 
of  time  and  experienca  Practical  soldiers  in  recent  wars 
have  discovered  many  difficulties  in  the  detailed  working 
of  the  regulations  laid  down  at  Geneva*.  The  spy,  it  is 
urged,  may  assume  the  arm-badge  of  the  neutralised 
surgeon,  and  be  restored  by  the  unwitting  captor  to  his 
own  outposts  to  report  strategical  information  acquired 
under  the  cloak  of  attendance  upon  tbe  wounded;  the  red- 

^  Hertslet,  Ma^  of  Europe  by  Treaty,  m.  p.  1621. 

>  Switzerland,  Baden,  Belgium,  Denmark,  Spain,  Franoe,  Hesse- 
Darmstadt,  Italy,  Netherlands,  Portugal,  Prussia  and  Wurtemburg. 

'  Austria,  Bavaria,  Great  Britain,  Greeoe,  Meoklenbuig-Sohwerin, 
Borne,  Bussia,  Saxony,  Sweden  and  Norway,  and  Turkey. 

^  Boumania,  Persia  and  Salvador,  1874,  Montenegro,  1875,  Servia, 
1876,  Bolivia,  Chili  and  the  Argentine  Bepublic,  1879,  Peru,  1880, 
United  States,  1882.    Davis,  Outlinee  of  International  Law,  p.  435. 

*  Hertslet,  Map  of  Europe  by  Treaty ^  in.  p.  1863. 

«  Additional  Arts.  I.— VI. 

'  Ibid.  I.— XIV. 

B  ParU  Papen  Miseell.  No.  1,  1875,  pp.  56—60.  Heffter,  Le  Droit 
International,    Ed.  Geffoken,  Liv.  ii.  §  126,  Note  5. 
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cross  flag  of  the  hospital  may  be  hoisted  above  the 
magazine*;  or  the  hospital  train  be  so  disposed  as  to 
secure  a  tactical  advantage.  But  the  most  perfect  rule  is 
liable  to  abuse  at  the  hands  of  unscrupulous  men.  The 
belligerent  must  indeed  be  permitted  to  take  such  reason- 
able precautions  as  appear  to  him  proper  to  prevent  the 
utilisation  of  the  Articles  of  Geneva  for  combatant  pur- 
poses', but  the  measures  employed  should  not  exceed  the 
limits  of  reason  and  strict  necessity.  It  were  pity  that 
difficulties  of  detail  by  no  means  insuperable  by  discreet 
and  prudent  moderation  should  be  permitted  to  interfere 
vrith  the  popularity  of  rules  which  are  generally  accepted' 
as  in  principle  humane  and  sound. 

The  story  of  the  origin  and  success  of  the  Geneva 
Conference  is  full  of  useful  suggestion.  The  increasing 
desire  to  act  in  all  things  in  accordance  with  the  dictates 
of  mercy,  which  characterises  the  conduct  of  the  modem 
combatant,  is  ascribable  in  part  to  the  influence  of  great 
and  humane  generals,  in  part  to  the  work  of  authoritative 
text  writers  on  International  Law,  in  part  to  enlightened 
sovereigns  and  ministers,  but  mainly  and  largely  to  the 

^  An  unfounded  charge  of  employing  the  Geneva  flag  to  oover  war 
material  was  brought  by  the  French  against  the  Prussians  in  1870-1. 
Bolin-Jaequemyns,  La  Querrt  ActuelU,  p.  42. 

'  During  the  Franco-Prussian  War  captured  members  of  the  medioal 
staff  were  compelled,  on  returning  to  their  own  army,  to  make  the  diUmr 
through  Switzerland  and  Belgium,  the  time  of  start  and  the  route  being 
fixed  by  the  military  commanders.  Many  complaints  were  made  of 
unneoessaiy  delay  and  exaggerated  precautions.  Bluntsohli,  Le  Droit 
International  CodiJU,  §  588. 

*  Early  in  1870  the  Swiss  Federal  Council  was  able  to  report  the 
acceptance  of  the  Additional  Articles  of  Oct.  20,  1868,  as  well  as  of 
certain  modifications  and  interpretations  proposed  by  France  and  En- 
gland, by  all  the  signatahes  of  the  original  Convention,  with  the 
exception  of  Spain  and  Rome,  and  at  a  subsequent  period  Spain  also 
gave  in  her  adhesion.  The  definitive  ratification  of  these  Articles  was, 
however,  delayed.  The  Federal  Council  proposed  to  consult  the  Brussels 
Conference  as  to  the  manner  of  this  ratification.  The  President  of  the 
Swiss  Confederation  to  the  Earl  of  Derby  and  to  Mr  Jooelyn,  July  8  and 
14, 1874.  Pari,  Papen  MiseeU.  No.  2,  1874,  pp.  8—7.  The  Additional 
Articles  were  provisionally  adopted  by  the  French  and  (Germans  in  the 
War  of  1870—1. 
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exertions  of  private  labourers  in  the  cause  of  humanity. 
Gustavus  and  Marlborough,  Berwick  and  Wellington  set  a 
worthy  example  for  succeeding  commanders  in  their  well- 
directed  efforts  for  the  alleviation  of  the  horrors  of  war. 
Qrotius,  Pufendorf,  Yattel,  and  a  host  of  less  brilliant 
authors  laid  down  principles  of  right  which  were  invaluable 
as  presenting  a  model  for  the  guidance  of  belligerents, 
even  when,  and  perchance  because,  they  were,  as  moral 
rules,  &r  in  advance  of  the  spirit  of  the  time.  And  rulers 
like  Alexander  IL  have  in  our  day  lent  the  weight  of  their 
cooperation  or  approval  to  Conferences  of  Geneva  and 
St  Petersburg,  or  to  the  less  ostentatious  efforts  of  simple 
individuals  and  philanthropic  societies.  But  it  is  to  these 
last,  to  merciful  men,  urged  on  by  the  innate  love  of  the 
good  and  hatred  of  cruelty,  who  have  spent  their  strength 
and  wealth  in  the  single-hearted  furtherance  of  the  cause 
of  peace  and  well-doing,  that  is  due  the  chiefest  meed  of 
praise.  The  workers  for  Humanity  have  been  many  and 
various^  Benjamin  Franklin  with  his  exempted  classes', 
Rousseau  with  his  Law  of  Nature  and  his  dream  of  a  past 
Golden  Age  and  of  a  future  Universal  Peace,  John  Bright 
with  his  glorious  motto  "  Be  just  and  fear  not,"  the  simple 
Quaker  and  the  Moravian  preacher,  have,  each  in  his 
vocation,  striven  in  the  same  field.  And  endless  are  the 
numbers,  wide  and  varied  the  spheres  of  operation,  of  the 
philanthropic  associations  of  to-day.  Institutes  of  Inter- 
national Law  and  Peace  Societies,  International  Societies  for 
the  Belief  of  the  Wounded  and  for  the  Amelioration  of  the 
Condition  of  Prisoners  of  War,  International  Arbitration 
Leagues  and  Associations  for  the  Reform  and  Codification 
of  the  Law  of  Nations,  all  labour  for  the  limitation  of  the 
occasion  of,  or  for  the  mitigation  of  the  sufferings  induced 
by,  war;  while  in  the  war-correspondent,  who  by  his  swift 
intelligence  flashed  to  an  all-powerful  Press,  however  much 
he  may  hamper  the  operations  of  the  belligerent  com- 
mander, brings  the  offender  against  the  law  of  mercy  to 

^  Maine,  International  Law,  Leot.  zii. 

*  Private  Carreapondence  ofBetyamin  Franklin^  i.  p.  451 ;  u.  pp.  259, 832. 
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the  sure  bar  of  universal  popular  opinion,  they  possess  a 
hardly  recognised  ally^ 
as  was  The  germ  of  the  Conference  of  Brussels  was  supplied 

Kwmof  ^y  *  private  philanthropic  society,  the  "Society  for  the 
the  Con-  "Amelioration  of  the  Condition  of  Prisoners  of  War/'  who 
Bnissels.  ^  March,  1874,  addressed  communications  to  various 
Governments  inviting  them  to  send  delegates  to  a  Con- 
ference to  meet  at  Paris,  whose  duty  it  should  be  to 
negotiate  an  international  agreement  relative  to  the  treat- 
ment of  prisoners  of  war.  The  idea  was  not  carried  out 
on  these  limited  lines,  general  acceptance  being  by  pre- 
ference accorded  to  an  alternative  scheme  put  forth  by  the 
Emperor  Alexander  II.  for  the  meeting  of  a  Congress  for 
the  consideration  of  a  Russian  Project  for  an  International 
Code  of  the  Laws  and  Usages  of  War*.  The  Russian 
Project  accordingly  became  the  basis  of  the  subsequent 
discussions  at  Brussels  of  a  Conference  which  held  its  first 
session  on  July  27,  1874*. 
The  This  Conference  was  unfortunately  doomed  to  fall  far 

the^xT-    short  of  the  aims  of  its  promoters. 

feienoeof  It  was  felt  by  many  that  its  assembly  was  ill-timed, 
that  the  events  of  the  great  Franco-Prussian  contest, 
its  oaoBes.  wherein  the  passions  of  the  combatants  had  been  fiercely 
roused,  were  too  recent  to  allow  of  the  cahn  discussion  of 
many  important  topics.  And  so  it  proved.  For,  while 
the  debates  at  Brussels  revealed  practical  unanimity  on 
many  points,  and  a  very  general  desire  to  alleviate  to 
the  utmost  possible  extent  the  hoixors  of  war,  they  brought 
to  light  also  wide  dissimilarities  of  view  on  several  all- 
important  matters.     The  conflicting  interests  of  the  large 

1  There  is,  however,  as  Bolin- Jaequemyns  well  points  oat,  a  reverse 
to  the  xnedaL  Journalists  catering  for  public  taste  at  tunes  of  onnsnal 
excitement  are  not  always  proof  against  the  temptation  to  import  the 
element  of  romance  into  the  colmnns  of  a  daily  Press.  Le»  FaiU  de  la 
demvtre  Querre^  p.  18. 

*  For  the  preliminary  correspondence  see  Corretipcindence  reipeetimg 
the  propoted  Conference  at  Bruaeeli  on  the  BuU$  of  Military  Warfare^ 
Pari.  Papert  MisceUaneouMf  No.  1, 1874. 

*  Prqjet  d^une  Convention  IntemationdU  eoneemant  lee  Loie  et  Con* 
twnee  de  la  Guerre,    Ibid.  pp.  6 — 17. 
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and  small  military  powers  made  any  real  agreement  on 
the  vexed  questions  of  the  legal  position  of  the  I4vee  en 
nuxsse  of  the  population  of  an  invaded  territory,  and  of  the 
rights  and  duties  of  a  military  occupier,  well  nigh 
impossibles  while  the  subject  of  retaliation  could  not  be 
so  much  as  discussed'.  The  Belgian  delegate,  Baron 
Lambermont,  declared  boldly  and  firankly  that  his  country, 
being  small  in  extent  and  supplying  her  army  by  con- 
scription, could  never  relinquish  the  right  to  rise  en 
masse;  and  this  announcement  was  supported  by  similar 
declarations  from  the  representatives  of  Holland,  Switzer- 
land, Spain,  Portugal  and  Turkey*. 

''In  M.  de  Lansberge's^  opinion  no  country  could 
"  possibly  admit  the  first  part  of  General  Voigts-Bhetz's' 
"  proposition,  that  if  a  population  of  a  cb  fdcto  occupied 
"district  should  rise  in  arms  against  the  established 
"  authority  they  should  be  subjected  to  the  laws  of  war  in 
**  force  in  the  occupying  army.  He  admitted  that  in  time 
"  of  war  necessity  might  occasionally  force  the  occupier  to 
"  treat  with  rigour  a  population  who  might  rise,  and  that 
"on  account  of  its  weakness  the  population  would  be 
"forced  to  submit.  But  the  idea  of  delivering  over,  in 
"advance,  to  the  justice  of  the  enemy  those  men  who, 
"  firom  patriotic  motives  and  at  their  own  peril,  exposed 
"  themselves  to  all  the  dangers  consequent  upon  a  rising 
"  is,  he  remarked,  one  which  no  Qovemment  would  dare  to 
"  entertain. 

"Baron  Lambermont,  replying  in  the  same  sense  as 
"  the  Dutch  Delegate,  concluded  by  saying  that  if  citizens 
"were  to  be  sacrificed  for  having  attempted  to  defend 
"  their  country  at  the  risk  of  their  lives,  they  need  not 
"  find  inscribed  on  the  post  at  the  foot  of  which  they  were 
"  to  be  shot,  the  Articles  of  a  Treaty  signed  by  their  own 


1  Sir  A.  Honlord  to  the  Earl  of  Derby,  Aog.  16  and  21,  1S74.    Pari. 
Papen  Mitceil.  No.  1, 1875,  pp.  61  et  aeqq. 
3  Ihid.  pp.  109, 110. 
s  Ibid,  pp.  7,  8, 11,  29,  6a— 68,  70,  283. 
^  Delegate  of  Holland.  '  German  Delegate. 
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"  Government  which  had  in  advance  condemned  them  to 
"  death. 

"  Colonel  Hammer^  who  had  remarked  at  the  com- 
"mencement  of  the  sitting  that  paragraphs  45  and  9 
"(respecting  conditions  to  be  compUed  with  by  armed 
"forces)  were  the  cardinal  points  of  the  whole  project, 
"  openly  declared  that  two  questions  diametrically  opposed 
"  to  each  other  were  before  the  Committee — the  maxims 
"  and  interests,  on  the  one  hand,  of  great  armies  in  an 
'*  enemy's  country,  who  imperatively  demand  security  for 
"  their  communication  and  for  the  rayon  of  their  occupa- 
"  tion ;  and,  on  the  other  hand,  the  principles  of  war  and 
"  the  interests  of  the  invaded,  which  cannot  admit  that  a 
"population  should  be  handed  over  as  criminals  to  justice 
for  having  taken  up  arms  against  the  enemy.  A  recon- 
ciliation of  these  two  interests  is  not  possible,  remarked 
**  Colonel  Hammer,  in  the  case  of  a  levie  en  masae  in  an 
"  occupied  coimtry "." 

And  even  though  the  Conference  had  not  been  con- 
demned to  failure  by  the  circumstances  of  time,  its  success 
would  have  been  rendered  more  than  problematical  by  the 
attitude  assumed  by  the  British  ministry*.  The  Elarl  of 
Derby,  not  convinced  of  the  practical  necessity  for  the 
drawing  up  of  a  code  for  the  guidance  of  military  com- 
manders in  the  field,  fearful  of  stirring  up  the  embers  of 
late  differences^  and,  it  may  be,  not  unmindful  of  a  recent 
Conference  of  London',  seems  to  have  looked  on  the 
proposed  Conference  from  the  first  with  a  jealous  eye. 

He  accordingly  refused  to  do  more  than  send  to  the 
Congress   as    delegate    a    military  officer  without  any 

^  Swiss  Delegate. 

>  Sir  A.  Horsford  to  the  Earl  of  Derby,  Aug.  21,  1874.  ParL  Papen 
MUeell  No.  1, 1875,  pp.  88,  89. 

*  See  the  Earl  of  Derby  to  Lord  A.  Loftos,  July  4,  1874,  and  the 
Circular  to  H,M,*8  Representatives  abroad  at  Courts  sending  Delegates  to 
the  Brussels  Conference^  July  25, 1874.  Pari,  Papers  Miscell.  No.  1, 1874, 
pp.  27,  28,  and  No.  2,  1874,  p.  19. 

*  Earl  of  Derby  to  Lord  A.  Loftus,  July  4, 1874.  ParL  Papers  MiscelL 
No.  1,  1874,  p.  27. 

*  Hertslet,  Map  of  Europe  by  Treaty,  m.  pp.  1892^1900, 1904. 
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plenipotentiary  powers,  his  duty  being  simply  to  report 
the  proceedings,  reserving  to  his  Qovemment  entire 
liberty  of  action  in  regard  to  them^  And  he  declined  to 
go  even  to  this  length  until  the  receipt  of  positive  and 
distinct  assurances  from  the  Governments  of  Russia  and  of 
all  other  Powers  invited  to  take  part  in  the  Conference,  that 
their  delegates  should  be  instructed  to  confine  themselves 
to  the  consideration  of  details  of  military  operations  of  the 
nature  of  those  dealt  with  in  the  Russian  project,  and 
should  not  entertain  in  any  shape,  directly  or  indirectly, 
anything  relating  to  maritime  operations  or  naval  war- 
fare*. 

The  British  Ministers  were  ''firmly  determined  not  to 
"  enter  into  any  discussion  of  the  rules  of  international 
"  law  by  which  the  relations  of  belligerents"  were  "guided," 
nor  "  to  undertake  any  new  obligations  or  engagements  of 
"  any  kind  in  regard  to  general  principles'." 

Little  practical  good  could  ensue  from  the  participa-  gave  the 
tion  in  a  Congress  on  the  Laws  and  Usages  of  War  of  a  ^^^J*^^^ 
Government  actuated  by  sentiments  like  these.     It  is,  l^opeofa 
therefore,  in  no  way  surprising  that  the  death  blow  of  the  ^eement 
Brussels  Conference  came  in  the  end  from  the  ministry  of  ®^  ***® 
Lord  Derby.  disonssed. 

When  the  labours  of  the  Delegates  at  the  Conference 
were  complete  ^  and  the  suggestion  was  advanced  of  further 
proceedings  for  a  final  agreement  of  their  Governments  on 
the  various  points  examined  and  reported  on",  the  British 

1  Earl  of  Derby  to  Mr  Lmnl^y,  July  4,  1874.  Pari  Papen  MueelL 
No.  1,  1874,  pp.  28,  29.  Circular  to  H,  M,*s  Repretentativet  abroad  at 
Courts  tending  Delegatet  to  the  BruueU  Conference^  July  25, 1874.  Ibid. 
No.  2, 1874,  p.  19. 

*  The  Earl  of  Derby  to  Sir  A,  Horsford,  July  25, 1874.  Pari,  Papers 
MiteeU.  No.  1,  1875,  p.  1. 

>  Earl  of  Derby  to  Sir  A.  Horsford,  July  25,  1874.  ParU  Papers 
Miseell.  No.  1, 1875,  p.  1. 

^  The  oondturionB  of  the  Delegates  were  set  ont  in  fifty-siz  Artioles 
ander  the  title  of  a  "  Project  of  an  International  Declaration  oonoeming 
the  Laws  and  Onstoms  of  War,"  for  which  see  Pari,  Papers  Miseell.  No.  1, 
1875,  pp.  820-^24. 

*  M.  de  Westmann  to  Connt  Sohouvalofl,  Sept.  26, 1874.  Pari.  Papers 
MisceU,  No.  2, 1875,  pp.  1-2. 
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Minister  declined  absolutely  to  pursue  the  matter  or 

to  take  part  in  any  further  negotiations  or  Conferences 

Lord         upon  it*.     "Her   Majesty's    Government,"    wrote    Lord 

▼iew  oAhe  I^i'^y)  ^  explanation  of  bis  action,  "  regard  the  result  of 

len^tsof  "the  Brussels  Conference  to  have  been  to  demonstrate 

ferenoe.     "that  there  is  no  possibility  of  an  agreement  upon  the 

** Agree-     '^ really  important  Articles  of  the  Russian  Project;  that 

impoflsi-    "  the  interests  of  the  invader  and  the  invaded  are  irrecon- 

Uc-"         "  cilable ;  and  that,  even  if  certain  rules  of  warfare  could 

'<  be  fiamed  in  terms  which  would  meet  with  acquiescence, 

"they  would  prove  to  exercise  little  more  than  that 

"fictitious  restraint  deprecated  by  the  Russian  Qovem- 

"ment  at  the  opening  of  the  Conference. 

His  oon-  "  A  careful  consideration  of  the  whole  matter  has  con- 

J[^^.      "  vinced  Her  Majesty's  Government  that  it  is  their  duty 

he  wiU      «  firmly  to  repudiate,  on  behalf  of  Great  Britain  and  her 

oeed  to      "  Allies  in  any  future  War,  any  Project  for  altering  the 

^^^^      "  principles  of  International  Law  upon  which  this  Country 

ouBBion.     "  has  hitherto  acted,  and  above  all  to  refuse  to  be  a  Party 

"to  any  Agreement,  the  effect  of  which  would  be  to 

"  £Eu;ilitate  aggressive  Wars,  and  to  paralyse  the  patriotic 

"  resistance  of  an  invaded  People." 

The  reply        The  answer  to  this  position  is  sufficiently  obvioua 

^ri^a^   The  more  diverse  the  existing  views  upon  the  subject  of 

kow.         any  one  of  the  rules  of  war,  and  the  more  difficult  the 

discovery  of  common  ground  for  their  reconciliation,  the 

greater  were  the  need  for  careful  friendly  discussion  and 

honest  endeavour  for  final  settlement. 

"The  "  The  Project  of  the  Russian  Government  on  the  Laws 

diffi^t^*"^^^  Customs   of   War,"  observed  Prince  Gortchakow, 

inairiTing  "in  no  way  contemplates  the  introduction  of  new  prin- 

m^/Sie  "  ciples  of  international  law.     There  does  not  exist,  strictly 

naow^        "  speaking,  any  positive  international  law.     There  is  a  law 

the  ne.      "  of  nations,  more  or  less  tacitly  admitted,  and  of  which 

firi^Sy^'  "some  parts  have  acquired  the  force  of  law  by  formal 

dis-  *'  treaties Jurists  have,  upon  their  own  authority,  lidd 

ciuaoii." 

1  The  Earl  of  Derby  to  Lord  A.  LoftoB,  Jan.  20, 1S75.   ParL  Papen, 
No.  2, 1876,  pp.  2—7.    Hertslet,  Map  of  Europe  by  Treaty,  in.  p.  1976. 
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"down  maximB  founded  on  experience,  morality,  public 
"  interest.  These  maxims  have  by  degrees  passed  into 
"  habits  and  customs.  Some  of  them,  having  been  pre- 
"  cisely  stated,  defined,  and  rendered  binding  by  Treaties, 
''  have  become  positive  law&  The  Project  of  the  Russian 
"  Oovemment  had  no  other  object  than  that  of  dealing  in  a 
"  similar  manner  with  the  laws  and  customs  of  war  which 
"  now  exist ;  that  is  to  say,  to  seek  by  general  consent  that 
"  which  was  capable  of  being  stated  precisely,  defined, 
"  rendered  complete,  and  to  acquire,  by  means  of  an  ex- 
"  change  of  declarations  between  the  Cabinets,  a  sanction 
"  which  would  be  binding. 

"The  greater  part  of  the  objections  raised  in  the 
"  EInglish  despatch  respecting  the  Brussels  Project  apply 
"  in  the  same  degree  to  the  law  of  nations  as  a  whole. 
"It  is  doubtless  difficult  to  formulate  clear  and  precise 
"  niles  which  shall  define  the  character  and  the  bearing  of 
"  acts  of  war,  of  the  nature  of  occupation,  and  to  define 
"  the  duties  and  the  rights  of  the  occupier  and  of  the 
"  inhabitants  of  the  country  occupied. 

"  These  difficulties  are  inherent  in  the  very  nature  of 
"  things ;  the  law  of  nations  affords  no  remedy  for  these 
"  difficulties,  and  the  English  despatch  does  not  solve  them 
"  any  the  more  by  declaring  that  the  interests  of  the 
"  invader  and  of  the  invaded  are  absolutely  irreconcilable. 

"  This  dogma  would  be  the  absolute  proclamation  of 
"  the  unlimited  rights  of  force.  The  law  of  nations  admits 
"  the  necessities  of  war,  reason  proves,  experience  confirms 
"  them.  Force  would  always  be  in  a  position  to  profit  by 
"  them. 

"  By  leaving  things  in  this  indefinite  state,  the  rela- 
"tions  between  the  occupier  and  the  inhabitants  of  the 
"  country  occupied,  between  the  military  power  and  private 
"individuals,  will  not  thereby  be  improved;  it  will  not 
"  diminish  the  number  of  acts  of  violence  and  reprisals, 
"the  number  of  grievances,  recriminations,  appeals  to 
"international  law,  and  contradictory  interpretations  of 
"  these  vague  principlea 
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And  yet  these  are  very  painful  aggravations  of  the 
"severities  of  war.  The  more  difiScult  it  is  to  find  a 
"remedy  for  this  state  of  things,  the  more  does  this 
''  necessity  force  itself  upon  Governments  and  populations 
"  in  proportion  as  the  progress  of  civilization  increases  the 
"means  of  warfare,  and  multiplies  the  sufferings  which 
"  warfare  causes. 

"If  competent  Delegates  from  all  the  Governments 
"  deliberating  in  a  spirit  of  reciprocal  goodwill  were  unable 
"  to  come  to  an  understanding  upon  the  practical  manner 
"in  which  these  questions  ought  to  be  looked  at,  how 
"much  more  difficult  will  be  the  respective  position  of 
"  armies  and  populations  in  the  midst  of  the  impulses  of 
"  the  struggle  in  the  face  of  an  uncertainty  which  opens 
"  the  door  to  every  kind  of  excess  and  suffering  ? 

"  It  is  precisely  because  the  Law  of  Nations  is  wanting 
"  in  precision  and  clearness  that  the  Brussels  Project  en- 
*'  deavours  to  supply,  as  fSstr  as  possible,  the  place  of  these 
"  uncertainties,  these  blanks,  and  these  contradiction& 

"It  is  because  that  it  is  without  sanction  that  the 
"Conference  wished  to  affix  to  it  the  only  sanction 
"  practically  possible,  viz,  that  resulting  from  declarations 
"reciprocally  exchanged  between  the  Governments,  and 
"  become  the  basis  of  instructions  for  their  armies*." 
(▼i)Sappiy       The  final  scene  in  War  is  ushered  in  with  the  opening 

adequate       ^  i.     .        .  *  o 

maohineiy  of  peace  prelimmanes. 

tato^eed  Evcu  in  the  earliest  ages  and  amongst  rude  antagonists 
return  to  there  were  commonly  periods  of  inaction  wherein  the 
footmg^  combatants  by  mutual  agreement  refrained  from  the 
The  an-  exercise  of  hostilities".  The  ancient  Greek  regularly  ad- 
Trooe        mitted  the  brief  truce  for  the  burial  of  the  dead*  as  well 


^  Prince  Gortohakow's  Observations  on  the  Despatch  from  Lord  Derby 
to  Lord  A,  Loftus.    Pari.  Papers  MisceU.  No.  2,  1S75,  pp.  2  et  seqq. 

'  The  Athenians  granted  a  Suspension  of  Arms  to  the  Spartans  in 
Pylus,  and  allowed  limited  supplies  to  be  introduced  for  the  support  of 
the  besieged  during  the  progress  of  negotiations  at  Athens.    Thuo.  it.  16. 

*  Thuc.  II.  6,  79  and  82  ;  in.  7.  Xen.  Andb,  iy.  2, 18.  Plut.  Lysan. 
0.29. 
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as  the  general  Sacred  Truce  of  Olympiad  while  the 
mediaeval  knight  recognised  the  Tieuga  Dei  and  readily 
entered  into  arrangements  for  the  temporary  cessation  of 
warlike  operations  with  the  very  Saracen.  Modem  days 
know  nothing  of  truceless  wars*. 

A  cessation  of  active  hostilities  for  a  particular  period 
agreed  upon  by  the  combatants  is  termed  an  Armistice. 
Such  an  agreement  is  commonly  brought  about  under 
cover  of  a  flag  of  truce. 

An  armistice  may  be  entered  into  for  a  temporary  the  Sus- 
purpose  and  for  a  very  Umited  period,  as  for  the  collection  J^s^and 
of  the  wounded  or  the  burial  of  the  slain  after  battle,  when 
it  might  be  more  properly  styled  a  Suspension  of  Arms ; 
or  it  may  have  a  more  enduring  purpose  and  extend  over  theArmis. 
a  considerable  period,  when  it  commonly  covers  the  com-    ^' 
mencement  of  negotiations   for  a  return  to  the  peace- 
footing. 

An  armistice  may  be  general  or  local :  it  may  suspend  An  Armis- 
warlike  operations  between  all  forces  of  the  belligerents,  be^Swral 
or  it  may  suspend  hostilities  between  certain  opposing  ®'  l*^*^- 
divisions  and  within  a  particular  area  only".     For  the 
conclusion    of  a    valid    general  armistice    the    express 
authority  of  the  interested  sovereign  is  required,  either 
directly  interposed  or  specially  conferred  upon  a  contract- 
ing commander^.     A  local  armistice  may  be  concluded 
by  a  commander  without  special  authority;  but  such  a 
commander  can  only  stipulate  for  the  troops  under  his 
orders,  and,  should  he  by  his  convention  contravene  the 
instructions  of  his  (Jovemment,  he  is  municipally  punish- 
able at  the  hands  of  the  oiFended  native  law".     A  conven- 

^  Lanxent,  n.  p.  90  et  seqq.    Thirlwall,  i.  p.  441.    Thno.  v.  49. 

'  Maine,  International  Law,  Leot.  x.  Blantsohli,  Le  Droit  Inter- 
national  Codifii,  p.  687.    Hefftor,  Le  Droit  International,  Liv.  n.  §  141. 

B  Prqjeet  of  an  International  Declaration,  Art.  48.  Instructions  for 
the  Oovemment  of  U,  S,  Armies  in  the  Field,  Art.  137.  Vattel,  m.  16, 
§284. 

«  Vattel,  m.  16,  §  287.  BlontBohli,  Le  Droit  International  Codifii, 
§688. 

'  Maine,  International  Law,  p.  184. 

W.  24 
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relations 
to  be  de- 
fined. 


tion  entered  into  by  a  subordinate  is  in  general  binding 
only  within  the  limits  of  his  commission  and  upon  those 
subject  to  his  control  \ 

It  is  for  the  contracting  parties  to  define  in  the  clauses 
of  their  convention  alike  the  time-limits  of  the  truce  and 
the  conduct  permissible  in  their  subjects  during  its  con- 
tinuance*. If  the  duration  of  the  suspension  be  fixed  by 
the  parties,  hostilities  may,  on  the  expiration  of  the 
delimited  period,  be  resumed  without  further  parley;  if 
the  term  be  left  indefinite,  either  belligerent  may  at  any 
moment  recommence  operations,  provided  due  notice  be 
first  given  to  the  enemy*. 

The  buct  of  the  conclusion  of  an  armistice  must  be 
oflScially  made  known  without  delay  to  the  officers  and 
troops  on  either  side^;  these  last  are  in  no  way  responsible 
in  respect  of  warlike  acts  committed  prior  to  the  receipt  of 
the  official  notification,  but  the  armistice  binds  the  con- 
tractors from  the  date  of  its  agreed  commencement, 
whether'  its  existence  be  or  be  not  known  to  every 
division  of  the  belligerent  forces.  In  time  of  truce  nothing 
is,  in  general,  permitted  to  be  done  by  either  belligerent 
which  was  at  the  moment  of  the  commencement  of  the 
cessation  of  arms  preventable  by  his  enemy.  "When  an 
'*  armistice  is  concluded  between  a  fortified  place  and  the 
''  army  besieging  it,  it  is  agreed  by  all  the  authorities  on 
''  the  subject  that  the  besieger  must  cease  all  extension, 
"  perfection  or  advance  of  his  attacking  works,  as  muchiso 
"  as  from  attacks  by  main  force.  But  as  there  is  a  difference 
''  of  opinion  among  martial  jurists,  whether  the  besieged 

1  Vattel,  m.  2,  §§  20^28 ;  16,  §§  261,  262.  Inttructiont  for  the  Qo^ 
vernmerU  of  U,  S.  Armies  in  the  Field,  Art.  140.  Bfaine,  Intematumal 
Law,  p.  198.    Blontschli,  Le  Droit  International  CodifiS,  §  699. 

>  Project  of  an  International  Declaration^  Arts.  47  and  50.  IwtrueHonM 
for  the  Government  of  U,  S,  Armies  in  the  Field,  Art.  141. 

'  Prqjeet  of  an  International  Declaration,  Art.  47.  ImtruetionM  for 
the  Oovemment  of  U»  S.  Armies  in  the  Field,  Art.  137. 

*  Project  of  an  International  Declaration,  Art.  49. 

'  Instructions  for  the  Oovemment  of  U,  S.  Armies  in  the  Field,  Art.  139. 
Compare  the  ease  of  "  the  Swineherd,"  Hall,  Int.  Law,  Part.  m.  Chap.  ix. 
§  199.     Vattel,  in.  16,  §  239. 


A 
i/j 


ABNORMAL   INTERNATIONAL  LAW.  371 

"  have  the  right  to  repair  breaches  or  to  erect  new  works 
"  of  defence  within  the  place  during  an  armistice,  this 
"point  should  be  tletermined  by  express  agreement  be- 
"  tween  the  parties*."  / 

Bismarck  in  1870  refused  to  allow  during  a  twenty-five  May  a 
days  armistice  the  introduction  into  Paris  of  even  limited  townJbe 
food  supplies.     M.  de  Chaudordy  denounced  this  conduct  reviotuall- 
as  a  violation  of  the  spirit  of  the  armistice,  contending  of  trooe? 
that  the  principle  of  such  a  convention  must  necessarily 
imply  in  the  case  of  a  besieged  place  the  condition  of 
revictualling,  it  being  essential  that  each  belligerent  should 
on  the  resumption   of  hostilities   find   himself  in  that 
position  in  which  he  was  at  the  commencement  of  the 
truce.    Bismarck's  action,  however,  harsh  as  it  was,'  was  in 
no  way  a  breach  of  strict  legal  right,  although   milder 
mannered  belligerents  have  commonly  permitted  in  such 
cases  the  introduction  under  close  supervision  of  definitely 
limited  supplies*. 

A  clear  infraction  of  an  armistice  by  one  belligerent  An  an- 
gives    to    his    opponent    the    right    of  denouncing   the  app^ed ' 
convention,  if   not    of   recommencing    hostilities    with-  infraction 
out  denunciation:    the    unauthorised    and    unapproved  gives  the 
violation  of  the   truce  by  private  individuals  calls  for?K***^^ 
punishment  and  compensation,  but,  in  general,  for  no  more  elation, 
drastic  measures'. 

The  state  of  War  may  be  finally  terminated  by  a  mere  War  may 
cessation  of  hostilities,  or  by  the  complete  conquest  of  the  ^ted  by 
one  by  the  other  belligerent  state:  it  commonly  ceases,  co™pl«*^ 
however,  with  the  signature  of  a  formal  treaty  of  peace*,     or  by  a 

It  becomes  the  contracting  parties  to  a  treaty  of  peace  J^JJ^on 

^  Iiutmctiofw  S^  '^  QiroeTWMnt  of  U,  S.  Armie$  in  the  Fields  Art.  148, 
Of.  HaU,  Int.  Law,  Part  m.  Chap.  vm.  §  192,  note,  r-^^"'^    /^v 

'  Bolin-Jaoquemyns,  La  Guerre  AetueUe,  p.  57.  Hall,  International 
Law,  Part.  in.  Chap.  vm.  §  192.    Cf.  Thno.  ▼.  49  ante, 

^  Project  of  an  International  Declaration,  Arts.  61  and  62.  Inetructions 
for  the  Qovemment  of  U,  8,  Armies  in  the  Field,  Arts.  136,  146,  and  146. 
Vattel,  zn.  16,  §  241—2. 

*  Yattel,  ly.  2.  Heffter,  Le  Droit  International^  Liv.  ii.  Chap.  iv. 
Hall,  International  Law,  Part.  in.  Chap.  ix. 

24—2 
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of  hostQ.    to  set  out  in  their  agreement  the  conditions  upon  which 

y^^^        amity  is  restored,  and  the  date  of  the  return  to  the  peace- 

oommonly  footing.     In  default  of  special  stipulation  to  the  contrary, 

an  end  by  the  state  of  war  ceases  with  the  signature  of  the  definitiye 

S^,!J^j[P*^.  treaty,  while  the  rights  of  the  contractors  and  their  sub- 

Peaoe.       jects   are   determined   by  the   broad    principle    of    Uti 

detu*^^  Possidetis.    The  condition  of  peace   may  by  particular 

agreement  be  restored  at  different  times  within  various 

limits,  and  the  relations  of  the  contracting  Powers  may 

be  determined  at  will     Even  should,  however,  the  rule  of 

and  Jn  Statu  Quo  be  accepted  by  the  parties,  no  claim  is 

^5tohi    thereijy  created  against  either  Power  in  respect  of  property 

lawfully  appropriated  during,  or  of  property  necessarily 

damaged  or  destroyed  by,  the  operations  of  War^  A  native 

government  may,  on  the  return  of  peace,  see  fit  for  special 

reason  to  grant  compensation  to  subjects  who  have  suffered 

loss  in  the  course  of  the  struggle,  but  such  conduct  is 

founded  in  charity  not  in  strict  right.    The  Oovemment 

of  the  United   States  after  the  great  American  Civil 

struggle  refused  indemnity  for  the  destruction  of  property 

by  General  Sherman  in  Alabama.    The  Qermans  in  1872, 

while  reimbursing  in  the  parts  of  Alsace  and  Lorraine 

acquired  by  them  the  losses  sustained  by  individuals  by 

bombardments,  declined  to  compensate  Swiss  subjects  who 

suffered  by  the  shelling  of  Strasburg.    The  more  generous 

French  indemnified  without  distinction  of  nationality  the 

necessitous  victims  of  the  war,  but  carefully  guarded 

against  the  recognition  in  the  assisted  of  any  absolute 

right". 

In  common  the  signature  of  a  treaty  of  Peace  involves 
the  definite  cessation  of  all  hostilities,  and  with  it,  in 
defSEkult  of  special  agreement',  the  cessation  of  the  further 

1  Vattel,  lY.  2,  §§  21, 22 ;  8,  §  81. 

*  BluntBohli,  Le  Droit  International  CodiflS,  §  662. 

•  Compare  the  '  DefinitiTe  Treaty  of  Peace  between  France  and  Ger- 
many,* May  10,  1871.  Art.  8.  "  (German  troops  shall  continue  to  abstain 
"from  levying  contributions  either  in  kind  or  money  in  the  occupied 
*'  Territories;  that  obligation  on  their  part  being  correlative  to  the  obliga- 
'*  tions  contracted  for  their  maintenance  by  the  French  (Government,  in 
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levy,  or  the  exaction  of  the  arrears,  of  contributions  or 
requisitions  by  either  belligerent  upon  the  subjects  of  the 
other :  it  implies  the  release  under  proper  supervision  of 
all  remaining  prisoners,  the  restoration  of  all  rights  and 
engagements  which  were  suspended  by  the  war,  and  a 
complete  amnesty  in  respect  of  all  warlike  acts  of  either 
party  during  the  course  of  their  belligerency*. 

**  case  the  Frendh  Gk>Yeminent,  notwithstanding  the  reiterated  demands 
"  of  the  German  Govemment,  was  behindhand  in  the  execution  of  the 
"  said  obligations,  the  German  troops  will  have  the  right  to  procure  what 
*'  is  necessary  to  their  wants  by  levying  Taxes  and  Contribations  in  the 
**  ooonpied  Departments,  and  eren  ontside  of  them,  should  their  resources 
"  not  be  sufficient."  Hertslet,  Map  of  Europe  by  Treaty,  ni.  p.  1959. 
Vattel,  iv.  §§  19, 20 ;  4,  §  29. 

^  Bluntsohi,  Le  Droit  Intematunud  Codifi^  §§  710—728.     Heifter,  Le 
Droit  InUmational^  Liv.  n.  §  180. 


CHAPTER  VII. 
The  Science  of  International  Law. 

[B.]    Abnormal  International  Law. 

(/9)    NeutraiUtf. 

A.  Neutrality  does  not  consist  in  the  mere  impartial 
treatment  of  opposing  belligerents,  but  in  the  entire 
abstinence  from  any  a,ssistance  of  either  party  in  his 
warfare. 

Neutrality  "La  neutrality  consiste  k  ne  point  participer  k  la  guerre 
abstinence  "  engag^  entre  des  tiers,  et  k  maintenir  la  paix  sur  son 
from  inter-  "  propre  territoire.  Les  ^tats  neutres  sent  ceux  qui  ne  aont 
a  modem  ''pas  parties  belligdrantes  et  qui  ne  prennent  part  aux 
^noep-      "operations  militaires,  ni  en  £skveur  de  Tun  des  bellig^- 

"  rants,  ni  au  detriment  de  Tautre^" 
The  So  writes  an  eminent  jurist  of  the  day.    But  Neu- 

Neutrali^.  trality  thus  defined  is  a  conception  of  very -recent  times. 
(1)  An-  In  the  age  before  Grotius  there  was  alike  in  fact  and 

the  Middle  in  language  simply  no  "  Neutrality'/'  The  very  name  of 
Ag«B  knew  u  Neutrality  "  was  unknown.    The  subjects  of  states  not 

nothing  of     ,  "^  .  .     ,  •' 

"Neu-  directly  engaged  in  any  existing  war  were  "medii*"  or 
^^^y"    «  non-hostes*,"  but  never  "  neutrals." 

1  BlontBchli,  Le  Droit  ItOematumal  Codifli,  §  742. 

3  Gessner,  Le  Droit  de$  Neutres,  p.  22.  He£Fter,  Le  Droit  Inter- 
national,  Liv.  n.  §  144,  18S8  Ed.,  Oeffoken*8  note.  Cairo,  Examen  det 
Troi$  Rhgles  de  Droit  International  Proposiei  dauM  le  Traits  de  Washing- 
t&n,  Revue  de  Droit  International,  1874,  p.  489. 

>  Grotins,  De  Jure  Belli  ae  Pacts,  Book  in.  a  17,  De  his  qui  in  heUo 
medii  sunt. 

*  Bynkershoek,  Quaest.  Jur.  Publ.  i.  oap.  9«  De  belU  statu  inter  non 
hostes.  Wheaton,  Eleinents  of  International  Law,  Part  iv.  Chap.  in. 
9  412. 
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The  explanation  lies  not  far  afield.  It  may  be  sought 
in  the  influence  of  the  theory  of  the  decaying  World- 
Empire  and  in  the  still  active  sway  of  the  World-Church. 

Each  constituent  of  the  great  Imperial  system,  each  The  notion 
subject  of  one  mighty  Central  Power,   was  necessarily  ^^ty^was 
interested  in  the  contest  of  any  two  members  of  the  same  opposed  to 
association;  each  member  of  the   World-Church  in  thelheoiyof 
quarrels  of  the  brethren.     The  religious  spirit  of  the  age,  ^le  Worid- 
moreover,  forbade  the  notion  of  Neutrality.    The  Church  (ii)  the  * 
of  the  Middle  Ages  was  a  Church  Militant :  her  life  was  t^rworW- 
a  battle  of  right  against  wrong,  of  God  against  Satan,  Charoh; 
a  battle  against  the   Saracen  without  and  the  heretic  j^^ous 
within,  a  battle  in  which  all  the  worthy,  rulers  and  ruled,  ^?®^?Li 
were  perforce  alike  enlisted.     The  simple  faith  of  the  Ages,  with 
Middle  Ages  adopted  in  all  its  literal  force  the   word 
of   Scripture,    ''He  that  is  not  with  us  is  against  us." 
No  Christian  might,  it  was  thought,  be  neuter  in  the 
cause  of  orthodoxy  against  the  heresiarch ;  the  Crusader 
might  for  special  reason  make  a  tnu:e  with  the  Saracen, 
but  there  might  be  no  peace  with  the  Infidel. 

The  religious  Orders  of  Eiiighthood,  which  were  the  their 
offspring  of  the  Crusades,  Knights  Templars,  Knights  of  oj^jJ^J^^f 
St  John,  Teutonic  Knights,  and  Knights  of  the  Sword*,  ^J^jj*^*' 
fostered  and  kept  alive  the  warlike  spirit.     Chivalry  was        ' 
enlisted  in  the  cause  of  the  Cross,  and  rushed  into  the  > 
fray  with  all  the  enthusiasm  of  fanaticism. 

The  Churchman  himself,  in  spite  of  Canon  and  Council,  fighting 
was  at  times  hardly  distinguishable   from  the  soldier.  ^  ^^^' 
It  was  not  merely  in  defence  of  the  monastery  that  the 
monkish  sword  "  did  wonders*."     An  Odo  armed  cap  d  pie 

1  For  the  territorial  aoqaidtions  of  the  Teutonio  Knights,  and 
Knights  of  the  Sword,  see  Freeman,  Hi$torical  Geography^  pp.  512 
et  seqq.  Schmanss,  Corpus  Juris  Gent.  Aeadem,  n.  p.  2162.  The  two 
orders  rniited  in  1237,  bnt  were  again  separated  in  1515.  In  1525  the 
dominions  of  the  Teutonic  Order  were  seoolarised  by  Albert  of  Branden- 
burg and  became  a  Polish  fief ;  the  Livonian  order  lost  its  independence 
in  1561,  when  the  Grand  Master,  Gotthard  Kettler,  became  a  feudatory  of 
Sigismund  Augustus  of  Poland.  Bchmauss,  Carpus  Juris  Gent.  Aeadem.  i. 
pp.  212,  818. 

'  Sir  Froissart  the  Monk  "  did  wonders  "  in  the  defence  of  the  monas- 
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in  casque  and  coat  of  mail  might  swing  his  mace  in  the 
forefront  of  other  than  Crusading  fights,  and  a  stout 
Abbot  of  Hennecourt  don  his  leather  jerkin  to  defend  his 
town  against  a  Henry  of  Flanders  and  his  English  parti- 
sans. Nor  did  the  combatant  cleric  of  low  degree  want 
the  countenance  of  higher  example.  Ambitious  prelates 
did  not  always  distinguish  too  accurately  between  the 
spiritual  interests  of  the  Church  and  the  temporal  welfare 
of  the  priesthood.  While  conscientious  successors  of 
St  Peter  proclaimed  Crusades  and  preached  Holy  Wars, 
more  worldly  Popes  fought  for  principalities  and  the  ex- 
tension of  the  Roman  power ;  and  martial  Fathers  like 
and  mar-  Julius  II.  ^  no  less  than  sensualists  like  Alexander  VI., 
popes,  ^jjjjg  |.jjgy  eschewed  no  carnal  weapon,  felt  small  scruple 
in  wielding  sacred  powers  for  ends  altogether  secular. 
The  Papal  blessing  was  invoked  in  undertakings  which 
smacked  little  of  religion",  and  the  "Holy  Rose,"  the 
reward  of  fidelity,  might  be  grasped  by  hands  defiled 
with  blood.  The  Church  displayed  small  care  for  the 
sphere  of  independence.  She  dissolved  oaths  and  treaties', 
released  subjects  of  recalcitrant  sovereigns  from  their 
allegiance,  and  called  in  foreigners  to  carry  out  Papal 
Decrees.  The  careers  of  Henry  IV.  and  Frederick  II. 
of  Germany,  of  Norman  John  and  Peter  of  Aragon*,  were 
full  of  warning  for  bold  sovereigns  who  would  dare  the 
strength  of  the  ecclesiastical  arm'. 
Influence  When  Christendom  was  divided  into  opposing  camps 
formation  ^Y  ^^®  Reformation  movement  still  narrower  grew  the 
Period  of  bounds  of  the  possible  sphere  of  Neutrality.  In  the 
oipleofCo- Wars  of  Religion  not  merely  was  there   recognised  no 

BeUgion. 

tery  of  St  Amand,  slaying  eighteen  of  the  assailants.  Froissart,  Book  i. 
Gap.  Lx.  The  Bishop  of  Chalons  was  among  the  slain  at  Poitiers.  Ibid. 
Gap.  OLzi. 

^  Gnico.  Y.  pp.  145  et  seqq. 

9  Gompare  Adrian  lY.'s  approval  of  Heniy  n.*s  Conquest  of  Ireland 
1155  A.D.    Schmaoss,  Corpus  JwrU  Oent,  Academ.  n.  p.  2155. 

'  Geoff,  de  Yinsaof,  c.  25. 

*  Schmaoss,  i.  p.  7. 

^  But  see  antCf  pp.  64  et  seqq. 
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obligation  on  the  part  of  any  prince  to  stand  neuter  in 
the  contest,  but  the  active  assistance  of  the  belligerent 
of  his  own  communion  was  deemed  a  duty  incumbent  on 
every  Christian  ruler^  The  principle  of  Co-Religion  bore 
down  all  conflicting  calls.  A  rough  soldier  like  Montluc 
held  that  towards  an  enemy  all  advantages  were  good, 
and  would,  if  he  could,  "  call  all  the  Devils  in  Hell "  to 
beat  out  the  brains  of  an  enemy  who  strove  to  beat  out 
his".  But  it  was  only  a  Francis  I.  who  could  venture  to 
enlist  the  Turk  in  Christian  warfare',  and  only  an  irreso- 
lute Scottish  James  who  had  qualms  of  conscience  about 
intervention  between  a  monarch  and  his  veiy  subjects'. 

The  lay  preacher  was  at  one  with  the  cleric.    Machia-  Maohia- 
velli  altogether  condemned  neutrality*.     It  was,  he  said,  domnB 
more  profitable  to  declare  for  the  one  or  the  other.    And  neutraUty. 
Machiavelli's  contemporaries  did  not  fail  to  appreciate  his 
teaching.    The  Borgias,  hesitating  as  to  their  side  in  the 
Franco-Spanish   struggle,  gave  leave  to  both  parties  to 
enlist  levies  in  Rome^     And  this  was  the  utmost  ex- 
tension of  neutral  care  for  which  the  belligerent  of  the 
age  might  reasonably  look. 

Foreign  assistance  was  always  freely  forthcoming  for  In  the 
the  belligerent  of  the  Middle  Ages.     Not  merely  were  j^es  not 
private  adventurers  ever  ready  for  foreign  warfiu*e ;  not  onlydidin- 
merely  did  penniless  knights-errant  and  needy  squires  in  freely  take 
time  of  domestic  peace  wander  abroad,  like  the  imcient  '^i^ 
Vikings,  in  search  of  honour  and  of  profit.    Braban9ons 
and   Genoese  crossbowmen  took  service   in  troops  with 
the  monarchs  of  England  and  France.    Skilled  commanders 
like    Hawkwood  and    Bertrand   du   Quesclin    led  well- 
trained  and  organised  armies  under  the  name  of  *'Free 
''  Companies "  to   the  banners   of   prince   after   prince. 
And  princes  and  kings  themselves  not  only  permitted 

^  Ante,  pp.  85  et  seqq. 

'  Commentaries  o/Mestire  Blaize  de  Montliic,  Book  i.  p.  88. 

»  Ibid.    Ante,  p.  77. 

*  Welwood'B  Memoirs,  pp.  265—259.    Ante,  p.  187. 

»  The  Prince,  o.  21.  «  Ouioo.  in.  p.  228. 
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bat  rnlera  recruiting  within  their  borders  for  foreign  warfare,  but 
^i^i^^  dispatched,  and  even  in  person  led,  auxiliary  regiments  to 
treaties      the  assistance  of  one  or  the  other  bellic^erent,  while  claim- 

and  led  . 

auxiliary   ^g  to  be  on  terms  of  undiminished  friendship  with  the 


*"^P*-      assailed  opponent 


Neu-  Qrotius  himself  had  but  an  imperfect  conception  of 

gins  irith  the  sphere  of  neutrality. 

iur^ith     "^^ "'"  ^®  ^y®»  "^^^  ^^*y  ^^  *^^^  *^*  *^  ^^* 

equal        "engaged  in  the  war,-  to  sit  still  and  do  nothing  that 

irTdefi^t  "ii^y  strengthen  him  that  prosecutes  an  ill  cause,  or 

of  special  **  hinder  the  motions  of  him  that  hath  justice  on  his  side. . . 

gation.      "But  in  a  dubious  cause  to  behave  themselves  alike  to 

The  ''  both  parties ;  as  in  suffering  them  to  pass  through  their 

cause** of  "country,  to  supply  them  with  provisions,  and  not  to 

Oiotiiis.     "relieve  the  besieged \"    And  he  quotes  with  approval 

the  declaration  of  the  Corcyraeans  to  the  Athenians  that, 

if  they  would  really  be  neuters,  they  should  either  forbid 

the  Corinthians  to  raise  levies  in  Attica,  or  suffer  the 

Corcyraeans  to  .do  the  like'.     But  there  were  few  of  the 

contemporaries  of  Grotius  who  regarded  the  justice  of  the 

cause  of  the  one  or  the  other  belligerent  in  the  great  Wars 

of  Religion  as  in  any  sort  "  dubious,"  or  who  were  content 

with  mere  impartiality. 

Few  Mary  of  England  was  nominally  neutral  in  the  war 

in  the  day  between  Philip  II.  and  France,  but  the  Spanish  armies 

of  Orotins  y^Q^e  larcfely  swelled  by   English   private  adventurers". 

were  even  o    j  j  o  r       ^ 

impartial.  London  streets  were  in  1620  placarded  with  proclamations 
setting  out  the  royal  permission  given  to  the  agents  of 
the  Winter  King,  seemingly  under  prior  treaty,  to  enlist 
troops  to  a  limited  number  in  the  dominions  of  the 
English  Crown^  Charles  I.  allowed  six  thousand  of  his 
subjects  led  by  the  Marquis  of  Hamilton  to  serve  under 
the  banners  of  Gustavu8^     Levies  were  freely  raised  in 

1  OrotiuB,  De  Jure  Belli  ae  Pacts,  in.  17.  3. 1. 

*  Thnc.  X.  85. 

*  Melvil,  Mimoiretf  p.  159. 

*  Manning,  Law  of  Natiofu,  Book  y.  ch.  i.  p.  286.     Dumont,  Carpe 
DipUmu  V.  u.  883. 

'  Bougeant,  Histoire  de$  Ouerreg^  i.  ni.  10. 
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England  and  Scotland  in  1677  both  for  the  Dutch  and 
French,  the  public  gaols  and  even  Edinburgh  Castle 
being  placed  at  the  disposal  of  the  latter  for  the  accom- 
modation of  their  recruits^;  and  English  troops  fought 
at  the  same  time  under  Turenne  and  the  Prince  of  Orange'. 

When  Charles  II.  was  playing  the  unsuccessful  part  Gharles 
of  mediator  at  the  Conference  preceding  the  Peace  of  JJ'^J^ 
Nimeguen,  the  Allies  made  strong  instances  to  him  to  trality. 
withdraw  the  English  troops  which  were  serving  with  the  trality  i 
French,  asserting  that  the  French  successes  in  Germany  Equality 
were  mcdnly  due  to  the  efiforts  of  these  auxiliary  regi- 
ments. But  Charles  excused  himself  on  the  ground  of 
the  equality  becoming  a  mediator,  there  being  English 
troops  of  greater  number  in  the  service  of  the  Allies'. 

And  the  same  theory  of  "strict  neutrality"  was  ad-  So  also  the 
vanced  by  the  Genoese  in  1704^  however  much  in  practice  Bepu^, 
they  departed  fix>m  their  principle  of  the  equal  assistance  ^704. 
of  both  opposing  parties^ 

Nor  were  the  jurists  too  forward  in  the  teaching  of 
a  stricter  doctrine.     Even   VatteFs  view  of  Neutrality 
is  not  altogether  clear.     He  lays  it  down  that  a  neutral  Vattel's 
state  ought  to  give  no  assistance  to  either  belligerent  ]^^^^ 
where  there  is  no  obligation  to  give  it,  nor  voluntarily  trality. 

.  «  .  No  aS" 

to    furnish    troops,   arms,    ammunition    or    anything   ofgigtanoe, 

where  no 

^  On  complaint  by  the  Spanish  these  proceedings  were  forbidden  by  ^[^^ 
proclamation.    Bamet,  History  of  His  Own  Time,  i.  p.  406.  treaty 

3  Temple,  Memoirs,  pp.  64—65,  109,  115.  There  were  six  regiments 
of  British  sabjects,  three  English  and  three  Soottish,  in  the  service 
of  the  States  in  1668.  They  were  lent  by  the  Dutch  to  James  II.  to 
assist  in  the  suppression  of  Monmouth's  rebellion;  but  when  James 
announced  in  1688  that  he  had  need  of  them,  and  demanded  that  th^ 
should  be  sent  over  to  him,  the  States  excused  themseWes  from  com- 
pliance on  the  ground  that  the  regiments  were  theirs,  enlisted  by  the 
payment  of  levy  money  and  under  no  capitulation,  and  that  they  could 
not  part  with  them.  Permission  to  return  to  England  was,  however, 
given  to  all  officers  who  chose  to  apply  for  it.  Burnet,  History  of  His 
Own  Time,  z.  pp.  734—785. 

*  Memoirs  of  what  past  in  Christendom^  p.  270. 

*  Mr  Hill  to  the  Earl  of  Nottingham,  Diplomatic  Correspondence  of 
the  Rt,  Hon.  Richard  Hill,  i.  p.  836. 

»  Mr  Hill  to  Mr  Secretary  Hedges.    Ibid.  i.  p.  464. 
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direct  use  in  war.  ''I  do  not  say/'  he  reiterates, 
"'to  give  assistance  equally/  but  'to  give  no  assist- 
"'ance.'"  But,  hampered  perhaps  by  the  martial  tra- 
ditions of  his  native  land,  for  centuries  the  favourite 
recruiting  ground  of  French  and  Imperial  marshals, 
he  claims  in  the  same  breath  that  a  sovereign  may 
give  to  a  belligerent  on  the  outbreak  of  war  the 
moderate  aid  due  under  a  former  defensive  alliance, 
and  yet  maintain  a  strict  neutrality  \  And  he  even 
asserts,  as  an  incontrovertible  principle,  the  moral  but 
practically  unfruitful  or  dangerous  maxim  that,  "It  is 
"  lawful  and  commendable  to  succour  and  assist,  by  all 
"  possible  means,  a  nation  engaged  in  a  just  war ;  and  it 
"  is  even  a  duty  incumbent  on  every  nation  to  give  such 
"  assistance  when  she  can  give  it  without  injury  to  herself 
nor  where  "  But  no  assistance  whatever  is  to  be  afforded  to  him  who 
unjuBjL"  " "  ^  engaged  in  an  unjust  war*/'  In  his  more  detailed 
statement  Neutrality  becomes  little  more  than  strict 
eqiiality  of  treatment  in  default  of  prior  special  agree- 
ment'. 
Limiud  Vattel  distinguishes  between  an  intimate  and  com- 

m^be      plete  alliance  in  which  there  is  a  union  of  interests  in  a 
^ven  by  a  common  cause,  each  of  the  parties  acting  with  his  whole 
a  Be'uL^  force,  and  an  engagement  whereby  a  sovereign,  without 
rent  ander  taking  part  in  the  war  made  by  another,  sends  to  his  aid 
made        succours  of  troops,  money  or  ships.    The  former  is  a 
not'in  an-  "^orlH^  association,  and  involves  the  contracting  parties 
^icipatwn  as  principals  in  the  same  struggle ;  the  latter  is  a  mere 
'  availiary  treaty ,  and  quite  compatible  with  neutrality\ 
They  are  my  enemies  who  (1),  being  united  in  an  offensive 
alliance  with  my  enemy,  actively  assist  him  in  the  war 

1  Vattel,  m.  7,  §§  104—105. 

'  Ibid,  in.  6,  §  83.  The  practical  Bynkershoek  diBembarraseed  the 
neutral  of  any  difficnlty  arising  out  of  the  justice  or  injustice  of  the 
struggle,  holding  that  it  was  in  no  sense  the  duty  of  a  third  state  to  play 
the  part  of  a  judge  as  to  the  contests  of  friendly  powers.  Quae$,  Jur, 
Piibl.  I.  0.  9,  dted  by  Wheaton,  Elementi  of  International  Law,  Part  r?. 
Ohap.  ni.  I  414. 

•  Vattel,  III.  7.  S§  110, 118, 126.  *  Ibid.  ni.  6,  §§  80—82. 
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which  he  declares  against  me,  or  who  (2),  having  engaged 
in  a  defensive  warlike  association  with  my  enemy,  make 
common  cause  with  him,  or  who  (3)  assist  him  without 
being  thereto  obliged  by  any  existing  treaty*.  If  a  third 
power,  during  or  in  immediate  anticipation  of  war,  enter 
into  a  defensive  alliance  with  one  belligerent  against  the 
other  in  particular,  or  engage  to  aid  his  ally  against  all 
and  sundry  with  bis  whole  strength^  the  sovereign  so 
contracting  must  be  held  to  constitute  himself  a  principal 
in  the  existing  or  ensuing  struggle.  But  the  supply  by  a 
third  power  to  a  belligerent  of  limited  military  assistance 
under  a  general  defensive  alliance  made  before  a/ny  ap- 
pearance of  war  affords  no  just  cause  of  offence  to  the 
opposing  belligerent.  The  fulfilment  of  the  terms  of  such 
a  treaty  is  the  mere  rightful  discharge  of  a  just  debt.  The 
auxiliary  troops  themselves,  and  they  alone,  are  to  be 
treated  as  belligerent*. 

Vattel's  successors  were  content  to  do  little  more  than 
follow  closely  in  his  footsteps. 

Martens  treats  as  a  principle  of  general  Positive  Law  Vattel  is 
the  rule  which  permits  the  assistance  by  a  neutral  of  a  ^y  °^ 
belligerent  to  a  stipulated  extent,  whether  under  a  treaty  Martena, 
of  subsidy  or  a  general  defensive  alliance^     To  observe  a 
perfect  neutrality  a  state  must  (1)  abstain  from  all  par- 
ticipation in  the  military  operations  of  the  war,  and  (2) 
conduct  itself  in  all  that  can  be  useful  or  necessary  to  the 
belligerent  powers  with  absolute  impartiality,  refusing  or 
granting  to  the  one  what  it  refuses  or  grants  to  the  other, 
or  continuing  the  same  conduct  in  respect  of  each  which 
it  observed  in  time  of  peace". 

"  Strictly  speaking,"  he  says,  "  a  belligerent  power  has 
"  a  right  to  treat  as  bis  enemy  him  who  lends  military 
*' assistance  to  the  enemy,  from  whatever  motive  or  in 
"  consequence  of  whatever  treaty.    However,  since  there  is 

1  Vattel,  m.  6,  §§  96—98.  >  Md.  m.  7,  §  110. 

»  Ibid,  m.  6,  §§  99—101. 

«  Martens,  FricU,  vin.  Chap.  vi.  §  S04. 

»  Ibid.  ym.  Chap.  yii.  §  306. 
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'*  a  natural  distinction  in  favour  of  those  who,  in  furnish- 
''ing  the  stipulated  aid  promised  by  treaties  of  general 
"defensive  alliance  or  of  subsidy  concluded  before  the 
"rupture,  announce  no  intention  of  injuring  the  actual 
"  enemy,  but  only  the  wish  to  satisfy  their  engagements, 
"  policy  has  induced  the  powers  of  Europe  to  depart  from 
"this  rigorous  principle.  They  now  admit,  1,  that  not 
"  only  a  sovereign  who  furnishes  but  a  body  of  troops  in 
"  virtue  of  a  simple  treaty  of  subsidy  does  not  thereby  be- 
"  come  the  enemy  of  the  power  against  which  those  troops 
''  act,  and  that  the  troops  alone  can  be  treated  hostilely ; 
"but,  2,  that  an  auxiliary  power,  who  contents  himself 
"  by  sending  to  the  defence  of  his  ally  no  more  than  the 
"  number  of  troops,  &c.  stipulated  for  in  the  general  treaty 
"  of  defensive  alliance  made  before  the  war  without  taking 
"  any  direct  part  in  it,  ought  not  to  be  looked  upon  as  the 
"  enemy  of  the  power  against  which  his  troops  make  war, 
"  and  that  the  treaties  concluded  with  the  power  are  not 
"  broken.  This  is  more  especially  the  case  when  the  aid 
"  of  an  auxiliary  is  the  consequence  of  a  treaty  of  general 
"  defensive  alliance  concluded  before  the  beginning  of  the 


"  war\" 


In  accordance  with  these  principles  a  sovereign  may 
maintain  an  unbroken  neutrality  while  lending  assistance 
in  the  struggle  to  one  or  the  other  belligerent ;  provided 
that  such  assistance  (1)  be  granted  under  a  treaty  made 
before  the  rupture,  (2)  do  not  exceed  the  stipulated  amount, 
(3)  do  not  involve  the  whole  or  nearly  the  whole  strength 
of  the  auxiliary  power,  or  (4)  be  not  the  main  cause  of  the 
continuation  of  the  war. 
Manning,         Much  to  the  same  purpose  is  the  view  of  Manning. 

The  practice  of  sending  to  the  assistance  of  a  belli- 
gerent auxiliary  forces  stipulated  for  by  treaty  made 
before  the  war  is,  he  says,  "  objectionable  in  many  respects : 
"it  is  directly  at  variance  with  the  true  basis  of  Neu- 
"  trality,  that  of  affording  no  succour  to  either  belligerents; 
"  but  it  has  now  been  established  by  the  habitual  and  con- 

1  Vattel,  rm.  Chap.  ti.  §  804. 
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"  current  practice  of  States,  and  is  at  the  present  day  an 
"  undisputed  principle  of  the  European  Law  of  Nations^" 
"Although  the  obligations  of  Neutrality,  according  to 
"  the  Law  of  Nature,  demand  the  abstaining  from  all  in- 
"terference  with  either  party,  and  though  the  Positive 
"  Law  of  Nations  exacts  the  strictest  compliance  with  this 
"principle,  wherever  no  spedal  treaty  intervene»-yet 
"  the  practice  of  Europe,  existing  for  many  centuries,  has 
"  introduced  and  sanctioned  the  rule  that  treaties,  existing 
**  antecedently  to  the  commencement  of  war,  promising 
"certain  succours  or  exclusive  privileges  to  one  bellige- 
"  rent,  may  be  fulfilled  without  the  auxiliary  so  assisting 
"becoming  a  party  in  the  contest,  or  being  considered 
"to  have  quitted  the  condition  of  Neutrality.  Thus 
"troops  may  be  lent,  levies  allowed,  and  the  sale  of 
"prizes  permitted,  to  one  belligerent,  by  special  treaty 
"  made  before  the  commencement  of  war,  while  the  other 
"  belligerent  finds  himself  excluded  firom  these  important 
"privileges,  without  Neutrality  being  thereby  infringed, 
"  or  the  latter  belligerent,  however  grievously  a  sufferer, 
"  having  the  right  to  demand  an  equality  of  treatment'." 

The  influence  of  these  doctrines  may  be  clearly  traced  and  many 
in  the  pages  of  some  recent  writers  on  International  Law.  ^^^„, 
Mcmy  leading  authorities  admit  degrees  of  Neutrality. 
There  is,  they  declare.  Strict,  Perfect  or  Natural  Neu- 
trality, which  is  the  position  of  those  states  who  stand 
entirely  aloof  from  the  contest  of  belligerents  and  in  no 
way  engage  in  the  struggle,  a  position  which  any  third 
Power  has,  independently  of  positive  compact,  the  right 
to  assume ;  and  there  is  Imperfect  Neutrality,  which  is 
observed  by  those  Powers  who  grant  impartial  assistance 
to  the  opposing  belligerents,  or  lend  limited  succour  to 
the  one  under  an  anterior  engagement*. 

^  Manning,  Law  of  Nationtt  Book  v.  Chap.  i.  p.  225. 

'  Ibid.  Book  ▼.  Chap.  i.  p.  224. 

*  Wheaton,  ElemenU  of  International  Law,  Part  i?.  Chap.  m.  {§ 
414—416.  Woolsey,  Introduction,  Part  ii.  Chap.  n.  §  163.  Heffter,  Le 
Droit  International,  LiT.  n.  g  144.  Blnntsohli,  Le  Droit  International 
CodiJiS,  g§  746,  769. 
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(8)Nea-  The  experience  of  statesmen  during  the  eighteenth 

non-par^  century  taught  more  than  the  dicta  of  jurists,  and  acqui- 
iidDfttion  escence  on  the  part  of  one  belligerent  in  the  supply  to 
fitniggle.    his  enemy  of  even  limited  succours  came  to  be  recognised 

as  matter  of  policy,  not  of  legal  obligation. 
Aniiiiaiy  Russia  having  in  1788,  on  the  outbreak  of  war  between 
1788  "*  ^^^  empress  and  Sweden,  required  from  Denmark  an 
auxiliary  contingent  of  troops  and  vessels  under  the  stipu- 
lations of  treaties  of  1768,  1769,  and  1773,  the  Danes 
deemed  themselves  obliged  to  comply  with  the  requi- 
sition ^  In  the  consequent  correspondence  with  the 
Swedes  Count  Bemstorff  contended  that,  so  long  as  the 
troops  and  vessels  furmshed  to  Russia  did  not  exceed  the 
limits  of  the  treaty  engagements,  and  the  rest  of  the 
Danish  forces  refrained  fix>m  acts  of  hostility  of  any  kind, 
the  Swedish  monarch  could  have  no  ground  of  complaint 
against  Denmark*.  The  Swedes,  while  strenuously  re- 
pelling the  principle  of  the  contention,  found  it  advisable 
so  far  to  yield  as  to  consider  the  peaceful  relations  be- 
tween themselves  and  Denmark  uninterrupted,  and  to 
limit  hostility  to  the  auxiliary  forced  Great  Britain, 
Prussia  and  Holland,  however,  interfering  on  behalf  of  the 
hardly  pressed  Swedish  monarch,  and  insisting  on  the 
maintenance  by  the  Danes  of  a  perfect  and  unlimited 
neutrality^  Count  Bemstorff  obtained  the  consent  of 
the  Empress  to  this  course  of  action  and  withdrew  his 
forces.  The  Danish  minister  maintained  to  the  last  in 
the  stoutest  fashion  that  the  grant  of  auxiliary  succours 
was  in  no  way  incompatible  with  even  such  a  neutrality 
as  was  demanded  by  the  three  Powers  ^  but  general  opinion 

^  Martens,  Cawf  Cil^bres,  m.  p.  506. 

s  Count  Berastorfl  to  Baron  de  Sprengtporten,  Sep.  18, 1788.  Ibid, 
p.  612. 

s  Ultimatam  of  the  Goort  of  Sweden,  Oct.  5,  1788.    Ibid,  p.  514. 

4  Mr  Elliot  to  Count  Bemstorff,  Apr.  28,  and  May  1, 1789.  Letter  of 
the  three  Ministers  Plenipotentiary  of  England,  Pmssia  and  Holland  to 
Count  Bemstorff,  July  6, 1789. 

"  Declaration  of  Count  Bemstorff,  July  9,  1789,  Martens,  Cauie$ 
C€Ttbre$t  m.  p.  624. 
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seems  to  have  been  against  his  contention,  and  it  was 
only  her  military  weakness  which  restrained  Sweden  at 
the  outset  from  treating  the  Danish  action  as  a  just  cause 
of  war. 

Fifteen  years  later  the  international  position  of  an  and  1803. 
auxiliary  force  was  once  more  in  dispute.     Spain  having 
in   1796   entered  with    France    into    the   oflFensive  and  The  grant 
defensive  alliance  of  San  Ildefonso,  the  Spanish  mini-  ^'g-^^^ 
sters,   on   the  rupture    between    Bonaparte    and    Great  may  be 
Britain   in    1803,   contended   that   the    idea  of  aiding  ^Qgr^QQ^ 
the  French  under  the  terms  of  the  treaty  was  in  no  way  otpoliq^, 
incompatible    Mrith   the   maintenance   of  a  good   under- 
standing with  England  ^    At  the  same  time,  being  anxious, 
if  possible,  to  purge  their  real  Neutrality  of  any  hostile 
taint,  they  sought  the  acquiescence  of  the  British  in  the 
substitution  of  a  money  payment  for  the  military  and 
naval  contingent  due  under  the  treaty'.     The  conduct 
of  the  Spaniards  being  confessedly  the   effect   of  weak- 
ness, and  not  of  actual  hostility  to  England,  the  British 
Government  forbore  at  first   to  proceed  to  extremities'. 
The   Spanish   ministry  was  indeed    informed   that    the 
furnishing  of  more  than  the  stipulated  succours  or  the 
permission  of  the  entrance  of  French  troops  into  Spain 
would  be  construed  as  a  sufficient  justification  for  imme- 
diate  hostilities,  and    the    interception  of  the  Spanish 
auxiliary  ships  on  their  departure  from  port  suggested 
itself  to  Lord  Hawkesbury  as  a  proceeding  in  strict  con- 
formity with  the  most  rigid  principles  of  neutrality  and 
incapable  of  construction  as  an  act  of  direct  aggression 
against  Spaing     But  the  attitude  of  Great  Britain  towards 
the  substituted  subsidy  was  made  dependent  on  its  amount 
and  character  as  a  temporary  expedient  or  a  continued 

1  Don  Pedro  Gevallos  to  J.  H.  Frere,  Dec.  16,  1808,  Papers  relating 
to  the  Disemsum  with  Spain  in  1802,  1808  and  1804,  p.  81. 

^  Memorandum  of  the  Chevalier  d'Andnaga,  Sep.  1,  1808.  Don 
Pedro  CevaUoB  to  J.  H.  Frere,  Deo.  16,  1808.  Gheyalier  d'Andnaga  to 
Lord  Harrowby,  Dec.  22,  1804.    Ihid.  pp.  45,  81,  262. 

'  J.  H.  Frere  to  Lord  Hawkesbury,  Oct.  9, 1808. 

*  Lord  Hawkesbury  to  J.  H.  Frere,  June  2,  1803. 

w.  25 


386  THE  SCIENCE  OF  INTERNATIONAL  LAW. 

tribute,  and  on  the  other  circumstances  of  Spanish  neu- 
trality'; and  her  action  was  studiously  grounded  in  policy, 
not  in  strict  duty.  The  event  approved  this  cautious 
conduct.  The  furnishing  of  6,000,000  livres  per  month  to 
France,  whereby  Bonaparte  secured  ''  an  useful  tributary 
for  a  burdensome  ally'"  taxed  the  strength  of  British 
forbearance*;  and  when,  though  the  sale  of  prizes  by 
French  captors  in  Spanish  ports  was  prohibited  on  the 
demand  of  the  British  minister^,  no  satisfactory  explana- 
tions were  forthcoming  as  to  the  preparation  of  Spanish 
armaments  in  Ferrol  and  elsewhere  and  of  other  suspicious 
movements  within  Spanish  territory,  orders  were  at  length 
issued  to  British  commanders  for  the  detention  of  all  ships 
laden  with  treasure  for  Spain  and  of  all  Spanish  vessels 
carrying  military  or  naval  stores,  and  for  the  stopping  of 
the  sailing  of  Spanish  men-of-war  to  and  from  Ferrol.  In 
virtue  of  these  instructions  Spanish  frigates  were  attacked 
and  captured  so  early  as  Oct.  5,  1804,  and,  in  spite  of  the 
mutual  strong  attraction  of  the  Spanish  and  English 
peoples,  the  two  friendly  Powers  drifted  towards  open  war* 
bntany  Neutrality  has  thus  entered  upon  a  further  stage.     It 

tion  m  '  is  ^ow  in  principle  generally  admitted  that  it  is  incumbent 
*Mh^^"^  upon  neutrals  non  se  interponere  bello.  Non-participation 
straggle  is  the  acknowledged  canon  of  neutral  duty:  any  inter- 
neuteal""'  fer^^c®  calls  for  particular  justification.  Whether  a  third 
act.  power  shall  or  shall  not  take  part  in  the  contest  of  two 

opposing  belligerents  is  a  matter  for  the  consideration  of 
its  rulers ;  whether,  if  it  do  so  interfere,  the  belligerent 
against  whom  its  assistance  is  directed  shall  regard  the 
assistance  as  an  act  of  war  is  a  question  for  the  resolution 
of  the  injured  power ;  but  alike  in  either  ca^  the  problem 

>  Lord  Hawkesbuy  to  J.  H.  Frere,  Nov.  24,  1S03. 

'  J.  H.  Frere  to  Lord  Harrowby,  July  5,  1804. 

s  Lord  Hawkeflbary  to  J.  H.  Frere,  Jan.  21, 1804.  BritiBh  Declara- 
tion, Jan.  24,  1805. 

«  J.  H.  Frere  to  Don  Pedro  CevaUos,  Feb.  18,  1804.  Don  Pedro 
Ceyallos  to  J.  H.  Frere,  Jan.  27,  and  March  22,  1804. 

»  Papen  relating  to  the  Ditcuition  tcith  Spain,  pp.  189,  247 — 262, 
300,380. 
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is  one  of  mere  practical  policy.  In  point  of  law,  however, 
any  departure  from  the  attitude  of  non -participation  con- 
stitutes a  departure  from  the  duties  of  neutrality.  A 
neutral  may  feel  sympathy  for  one  or  the  other  contending 
party,  but  that  sympathy  must  not  find  expression  in 
overt  act\ 

The  Prussians  in  1870 — 1,  complaining  of  the  action  The 
of  Great  Britain  in  permitting  the  sale  by  her  subjects  to  expTOt*a  " 
the  French  of  contraband  of  war,  urged  that  in  view  of  "ben«vo- 
the  general  recognition  of  the  equity  of  their  cause,  they  traiity^'in 
were  entitled  to  expect  from  their  old  alliesof  the  Napoleonic  ^^70-1. 
struggle  "  une  neutrality  bienveillante."     It  may  be  that 
the  neutral  markets  of  the  British  Isles,  like  those  of  the 
United  States,  were  inconveniently  open  to  the  belligerent 
purchaser;  and  it  may  be  that  under  the  actual  circum- 
stances of  the  relative  naval   strength   of   Prussia  and 
France,  France  was  enabled  to  make  a  more  effective  use 
of  those   markets  than  was  possible  for  her  opponent. 
But  whatever   advantage   France  enjoyed   she  enjoyed 
as  a  consequence  of  her  own  combatant  force,  not  of 
British   unneutral  counsels.     To  ask   Great  Britain  to 
prohibit  the  contraband   commerce  of  her  subjects  was 
to  ask  her  to  redress  the  balance  of  French  and  German 
maritime  force :  to  demand  a  "  benevolent "  was  to  demand 
a  deviation  from  a  "  strict "  neutrality*. 

>  Blantachli,  Le  Droit  International  CodiJU,  §§  753  and  753  his, 

'  Revue  de  Droit  International,  1870,  p.  614.    Heflter,  Le  Droit  Inter- 

national,  Liy.  n.  §  144,  Note  3  (Ed.  Geffcken).    Gf.  Blnntschli,  Le  Droit 

International  Codifii,  §  766. 
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6.  A  neutral  Government  is  hound  not  only  to  abstain 
from  affording  any  direct  addition  to  the  combatant 
force  of  either  belligeretit,  but  to  exercise  a  reasonable 
diligence  in  compelling  the  like  conduct  on  the  pari  of 
all  persons  unthin  its  jurisdiction. 

Ab.  To  abstain  from  participation  in  the  course  of  the  war 

normero    ^®»  then,  the  clear  duty  of  the  neutral.    The  condition  of 
imparti-     '^ra^  is  indeed  an  abnormal  condition,  and  the  condition  of 
canon  of    neutrality  is  but  a  specially  modified  peace-footing.     Be- 
neutral      tween  neutral  and  either  belligerent,  therefore,  as  between 
neutral   and   neutral,   peace   reigns   uninterrupted.     The 
neutral  may  accordingly  well  claim  to  continue  his  ac- 
customed relations  with  any  belligerent,  however  obnoxious 
those  relations  may  be  to  the  jealous  eye  of  an  opponent. 
The  neutral  Government  may  and  must  display  an  un- 
diminished courtesy  to  each  of  the  opposing  parties.     The 
neutral  minister  may  remain  at  the  belligerent  court  and 
carry   on   his  wonted   correspondence,  uninterrupted   by 
ought  save  the  strict  necessities  of  belligerent  operations. 
The  neutral  ruler  may  and  must  continue  to  show  the 
same  kindly  offices  to  his  struggling  neighbours  as  before 
their  dispute.     While  the  neutral  merchant  may  continue 
in  time  of  war  that  trade  with  a  belligerent  country  which 
he  was  accustomed  to  exercise  in  the  days  before  the 
What  con-  rupture.     But  it  is  strictly  incumbent  upon  the  neutral 
mounts  to  power  nxm  se  interponere  bello,  to  refrain  from  any  inter- 
participa-  ference  in  the  course  of  the  struggle. 

tion  on  A    n      1  .  •  TTTi  1 

the  part  of        A  further  question  at  once  anses.     What  conduct  on 

a  nentral    ^^le  part  of  a  third  power  may  be  deemed  to  constitute  a 
participation  in  the  struggle  ? 

An  overt  act  of  intervention  may  clearly  assume  one 
or  other  of  three  forms.  It  may  be  (1)  a  direct  state  act 
taking  the  shape  of  the  grant  by  a  hitherto  neutral 
Government  to  the  one  or  to  the  other  belligerent  of 
immediate  succours  in  the  form  of  troops,  ships,  war- 
material,  money  or  other  effective  assistance,  (2)  indirectly 
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a  state  act,  consisting  in  the  authorised  or  permitted 
conduct  of  some  person  other  than  a  state  agent,  or 
(3)  the  proceeding  of  a  mere  private  individual,  unnoticed 
or  unauthorised  by  his  Government. 

The  public  act  of  the  ruler  must  be  clearly  distinguished 
from  the  private  act  of  the  subject. 

It  is  comparatively   easy  at    the    present    time    to 
determine  the  international  rights  of  the  neutral  Qovem- 
ment,  and  to  define  the  limits  within  which  direct  state 
interference  in  the  cotlrse  of  a  war  is  compatible  with  the 
dtUies  of  neutrality.    The  private  rights  and  duties  of  the 
subject  of  a  neutral  power  in  view  of  the  contest  of  two 
neighbouring  states  may  also  be  defined  with  tolerable 
precision.     But  the  sphere  of  state  prevention  is  hardly  It  is  in- 
yet  determined  with  sufficient  clearness  and   authority.  °n°J^°* 
Within  what  limits,  if  at  all,  ought  a  Government   to  neutral 
interfere  to  restrict  the  individual  freedom  of  action  of  its  ment  not 
subjects,  to  prohibit  the  enlistment  of  private  persons  for  ®P^?-*° 
the  service  of  a  foreign  belligerent  abroad,  to  prevent  the  but  in  oer- 
lending  of  money  by  private  capitalists,  the  building  and  t^^^?. 
equipping  of  vessels  of  war  in  private  dockyards,  the  sale 
of  contraband  goods   or   the   purchase  of  prizes,  in  the 
interest  of  the  one  or  the  other  of  two  opposing  com- 
batants?    What,  in  a  word,  are  the   terms  of  a  model 
Foreign  Enlistment  Act  ?    This  is  the  problem  to  which 
the  great  American  Civil  War  drew  attention,  a  problem 
as  yet  not  fully  and  finally  solved. 

In  general  any  act  of  direct  assistance  to  a  belligerent 
is  incompatible  with  the  duty  of  a  neutral  Governments 

The  grant  to  a  belligerent  by  an  uninterested  monarch  (a)  The 
of  auxiliary  regiments  or  of  express  permission  to  levy  ^ij-^ct 
troops  within  his  dominions,  at  any  rate  if  under  treaty  ^*<»^« 
and  with  a  show  of  impartiality,  did  not,  it  has  been  seen,  ^     direct 
in  the  Middle  Ages  constitute  in  any  sense  a  deviation  inter- 
from  the  strict  duty  of  a  third  party.     Numerous  treaties  the  course 
accordingly  appear  stipulating  for  the  grant  to  the  one  or  ®' *^*' 

1  MM.  Galvo  and  Rolin  Jacquemyns  in  the  Revut  de  Droit  International  ^ 
1874,  pp.  522,  561. 
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Gorern-  the  other  contracting  party  of  such  assistance,  or  for  its 
Swtfture  r^ftisal  to  his  enemies  by  the  denial  of  the  right  of  enlist- 
from  ment  or  the  issue  of  prohibition  to  subjects  to  serve  under 
dniy.         their  banners  . 

The  Swiss,  whose  footmen  were  for  centuries  held 
amongst  the  first  soldiers  in  Europe,  regularly  permitted 
within  their  territories  the  levy  under  treaty  by  France 
and  other  powers  of  laige  bodies  of  mercenary  troops'. 
In  1803  the  Helvetic  Confederation  agreed  to  allow  the 
enlistment  of  8000  Swiss  for  the  armies  of  the  First 
Consul  over  and  above  16,000  men  furnished  under  capitu- 
lation*. Swiss  guards  were  the  last  defenders  of  the 
temporal  power  of  the  Papacy  as  of  the  falling  throne 
of  Louis  Capet;  and  the  Swiss  capitulation  did  not 
finally  disappear  until  1859^ 

By  the  treaty  of  1656  between  Sweden  and  Great 
Britain  it  was  declared  lawful  for  either  power  to  raii^ 
soldiers  or  seamen  by  beat  of  drum  and  to  hire  men-of- 
war  or  ships  of  burthen  within  the  dominions  of  the  other'. 
Brandenburg*  had  in  the  previous  year  entered  into  an 
agreement  for  the  mutual  permission  of  levies  with  the 
United  Provinces,  and  in  1661  the  same  North  German 
state  made  a  similar  arrangement  with  England^  During 
the  seventeenth  and  eighteenth  centuries,  in  fact,  while 
most  of  the  petty  German  princes  regularly  accepted 
subsidies  from  wealthier  sovereigns  and  hired  out  their 

1  Domont,  Corps.  Dipl,  iii.  i.  588,  586,  589.  HaU,  International 
Law^  Part  rv.  Chap.  ii. 

'  Gaicc.  T.  p.  829.  Dumont,  Corps  DipL  iv.  i.  90  and  388.  Vattel 
iiL  6,  §  97.  Schmaass,  Corpus  Juris  Oent.  Aeadem,  i  pp.  206,  788,  ii. 
pp.  1272—1283. 

'  Martens,  Precis,  viix.  ch.  vi.  §  802 ;  JRectieilf  Supp,  in.  p.  576. 

*  Bury,  La  Neutrality  de  la  Suisse.  Revue  de  Droit  International 
1670,  p.  636. 

*  Charles  II.  in  1664  granted  permission  for  the  levy  by  beat  of  drum 
in  England  of  1000  men  for  the  serrioe  of  Portngal.  Secretaty  Bennet  to 
Sir  B.  Fanshaw,  liaroh  17,  1664,  Original  Letters  of  Sir  Richard 
FanshaWf  p.  49. 

<  Jenkinson,  Treaties  ^  i.  p.  98. 

'  Domont,  Corp.  Dipl.  vi.  ii.  pp.  Ill,  126,  865. 
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men  for  foreign  service',  many  more  powerful  monarchs 
were  not  ashamed  on  occasions  to  follow  their  lucrative 
example'. 

Nothing  short  of  strict  neutrality,  of  absolute  absten- 
tion, on  the  part  of  a  neutral  Government  will,  however, 
satisfy  the  demands  of  the  belligerent  of  modem  days.  The 
belligerent  attacked  by  the  auxiliary  forces  of  a  nominal 
neutral  may,  doubtless,  on  grounds  of  policy  still  elect  to 
recognise  imperfect  neutrality,  and  accord  the  treatment 
of  the  neutral  to  the  Grovemment  of  his  assailants,  but 
such  neutrality  is  in  its  essence  illegitimate,  and  provides 
no  ground  of  defence  against  a  declaration  of  war.  How- 
ever strong  be  the  terms  of  treaty  obligation,  and  however 
impartial  the  mind  of  the  grantor  of  succours,  the 
rendering  of  any  assistance  Tiuiy  be  legally  dealt  with 
as  a  deviation  from  the  duties  of  neutrality. 

On  this  broad  principle  the  supply  of  auxiliary  forces,  (i)  The 
the   grant  of  levies  and  the  gift  or   loan  of  pecuniary  ^^l^^i^ry 
succours'  are  alike  forbidden.     The  action  of  the  Czar,  forces,  (2) 
for  example,  in  1876  in  allowing  the  eiuK>lment  in  Russia  mission 
of  large  numbers  of  volunteers  for  service  in  the  Servian  Jj^^  /g% 
army,  including    Russian   officers    enlisting    by   express  the  gift  or 
permission,  was  a  gross  and  flagrant  breach  of  neutral  ^^L^ 
obligations,   which   subsequent   events   in  no  whit   con-  ^^  (*)  *!»« 
doned*.     The  same  rule  extends  to  the  direct  furnishing  arms  or 

upon  any  terms  of  arms,  instruments  or  munitions  of  war'.  ™en-of- 
*  ^  war,  are 

Even   in   1776   there  could   be   little   doubt   about   the  equally 
character  of  the  secret  supply  of  field-pieces,   firelocks  ^^'^ 
and  warlike  stores  granted  by  the  French  Government  in  neutral 
that  year  to  the  revolted  American   colonists,  and   con-  ment. 

^  Mtmoin  of  the  Marquis  de  Feu^ttiSrex,  i.  p.  74.  Schmanss,  Corpus 
Juris  Qent.  Academ.  ii.  p.  2018.     Jenkinson,  Treaties^  iii.  p.  47. 

'  Sohmaass,  Corpus  Juris  Gent.  Academ,  ii.  p.  2080.  Jenkinson, 
Treaties,  i.  pp.  831,  837. 

>  Wheaton,  ElemenU  of  International  Law  (Ed.  Boyd),  Part  iv.  Ch.  3, 
§424b.    BluntBohU,  Le  Droit  ItUemathnal  Codifii,  §  768. 

*  HefFter,  Le  Droit  International  (Ed.  Geffcken),  Liv.  ii.  §  148,  note  3 ; 
Blantsohli,  Le  Droit  International  CodiftS,  §  758  . 

'  BluDtschli,  Le  Droit  Inter tuUional  Cod^fU,  (766. 
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veyed  in  a  frigate  from  Havre  ^  And  there  ought  to  be 
none  in  the  present  day  as  to  the  conduct  of  a  nominally 
neutral  Government  who  should  seize  the  opportunity 
afforded  by  the  outbreak  of  a  war  between  two  neigh- 
bouring states  to  dispose  of  a  superfluous  stock  of  arms  or 
vessels-of-war  to  the  public  agents  of  either  belligerent. 

Two   interesting    incidents    in    this    connection    are 
afforded  by  the  history  of  the  present  century. 
The  case  In  or  about  the  year  1820  the  Swedish  Government, 

Swedish  anxious  to  find  employment  for  its  shipbuilders,  resolved 
™^°  ift2-  ^  remodel  its  navy  by  the  construction  of  several  new 
'  vessels,  proposing  to  defray  the  consequent  expenditure 
mainly  by  the  sale  of  some  antiquated  and  partly  dis- 
mantled men-of-war.  A  customer  for  the  rejected  vessels 
was  in  the  first  instance  sought  in  Spain,  then  well-known 
to  be  in  pressing  need  of  additional  shipping ;  but  the 
Spaniards,  sorely  distressed  by  their  long  struggle  with 
their  revolted  colonies,  were  obliged,  seemingly  by  sheer 
lack  of  funds,  to  decline  to  entertain  the  proposal'.  The 
Swedes  then  had  recourse  to  the  public  market,  and 
ultimately  in  1825  disposed  of  a  vessel  of  the  line  and  two 
frigates  to  a  Stockholm  mercantile  house.  The  purchasers 
immediately  resold  to  Messrs  Barclay  and  Co.,  an  English 
firm,  the  vessels  were  put  under  repair,  and  crews  were 
collected  for  departure  from  Swedish  waters. 

Up  to  this  point  the  proceedings  were  regular  and 
altogether  free  fi-om  objection.  The  English  vendees, 
however,  proved  to  be  persons  well-known  as  having 
previously  taken  a  prominent  part  in  raising  a  public 
loan  for  the  revolted  Mexicans.  On  the  first  rumour  of 
danger  the  Spanish  chargi  d'affaires  at  Stockholm  took 
alarm,  and  addressed  vehement  complaints  to  the  Swedish 
Ministry,  denouncing  the  transaction  as,  in  view  of  the 

^  B.  Franklin  to  John  Hancock,  Oct.  8,  1776.  B.  Franklin  to  the 
Secret  Committee  of  Congress,  Dec.  8,  1776.  Private  Correspandence  of 
B.  Franklin,  i.  pp.  430—433. 

3  Coant  Wetterstedt  to  M.  d'Alvarado,  July  7, 1825;  0.  de  Bfartens, 
Cauaet  C6lhbre»,  v.  p.  236 ;  NouvelUs  Caiues  CeleUres,  ii.  p.  474. 
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suspected  Mexican  destination  of  the  vessels,  an  act  of 
hostility,  a  violation  of  the  rights  of  sovereignty  and  a 
political  scandals  Count  de  Wetterstedt  was  content  to 
reply  that  all  proper  precautions  had  been  observed  in 
the  matter  of  the  sale,  even  to  the  introduction  into  the 
contract  of  a  stipulation  granting  power  to  either  party  to 
resile  on  payment  of  a  fixed  penalty,  and  that  in  selling 
the  vessels  the  Swedes  had  merely  exercised  an  ordinary 
legal  right.  If,  said  he,  the  Spaniards  anticipated  danger 
to  themselves  from  a  conveyance  to  British  buyers,  they 
should  apply  to  Great  Britain  to  restrain  her  subjects 
from  unneutral  conduct,  but  to  desire,  on  the  strength  of 
a  mere  presumption,  to  stop  a  sale  from  fear  of  possible 
contingencies,  which  might  or  might  not  result  therefrom, 
would  be  to  destroy  all  commercial  activity^  In  the 
event,  Messrs  Barclay  and  Co.  having  in  consequence 
of  some  asserted  delay  in  delivery  requested  the  disso- 
lution of  their  contract,  the  Swedish  Government  as  a 
testimony  of  its  good  faith  agreed  to  this  settlement  of 
the  matter,  and  actually  paid  a  considerable  sum  in 
respect  of  repairs  executed  upon  the  vessels  by  the 
purchasers  ^ 

The  conduct  of  the  Swedes  throughout  the  whole 
proceeding  was  honest,  straightforward,  and  altogether 
unimpeachable.  In  adopting  their  final  conclusion,  how- 
ever, the  Swedish  ministers  undoubtedly  made  a  wise 
election,  and  followed  the  course  most  compatible  alike 
with  true  neutrality  and  with  national  dignity\ 

^  M.  d*AlTarado  to  Count  de  Wetterstedt,  July  1, 1S25 ;  C.  de  Martens, 
NouveUes  Causes  Citthres^  ii.  pp.  469 — 474 ;  Causes  C€thbres,  v.  pp.  232 — 
236. 

3  Count  de  Wetterstedt  to  M.  d*Alvarado,  July  7, 1825;  C.  de  Martens, 
Causes  CiJJtbres,  y.  p.  236;  NouveUes  Causes  CiVtbres,  ii.  p.  474. 

3  C.  de  Martens,  NouveUes  Causes  Cilthresy  ii.  pp.  490 — 492 ;  Causes 
Cilebres,  v.  pp.  260—254. 

*  NouveUes  Causes  C^Vtbres^  ii.  pp.  466 — 494.  Papers  relating  to  the 
Treaty  of  Washington,  i.  pp.  78 — 80. 

In  1864  the  British  (Government,  after  the  wholesome  lesson  learned 
by  the  transformation  of  H.M.S.  "  Victor  '*  into  the  *'  Bappahannock," 
Confederate  oroiser,  stopped  farther  sales  of  unserviceable  vessels,  and 
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The  Bale  Neutral  powers  in  later  days  have  not,  unfortunately, 

American  ^^^^  always  prompt  to  imitate  this  generous  example, 
arms,  In  1868  CJongress  authorised  the  sale  of  such  portion 

of  the  immense  stock  of  cannon,  small  arms  and  muni- 
tions of  war  left  on  the  hands  of  the  United  States 
Government  after  the  Civil  War  as  should  be  judged  unfit 
for  the  American  service  ^  To  this  authorisation  the 
responsible  officials  of  the  United  States  seem  to  have 
been  inclined  to  give  a  liberal  interpretation,  and  on  the 
outbreak  of  the  Franco-Prussian  War  they  sought  and 
found  ready  customers  for  large  shipments  of  highly 
perfected  weapons  and  war-material  in  public  agents  of 
France,  the  purchases  so  made  being  conveyed  in  the 
most  direct  and  open  fiBishion  from  the  national  arsenals  to 
French  transports'.  By  a  strange  chance,  occasioned,  it 
may  be,  by  misapprehension  on  the  part  of  Prussia  of  the 
eflfect  of  her  treaty  connections  with  the  United  States', 
the  Prussian  statesmen,  who  complained  with  bitterness  of 
the  contraband  trade  of  British  manufacturers  with  French 
agents,  refrained  from  any  animadversion  upon  the  action 
of  the  American  Government.  There  can,  however,  be 
but  one  opinion  as  to  the  conduct  of  a  state,  one  of  whose 
greatest  glories  had  hitherto  been  the  protection  of  neutral 
rights,  and  who  was  even  then  engaged  in  the  passionate 
pursuance  of  her  **  Alabama  Claims."  Though  it  be  not 
incumbent  upon  a  neutral  Government  to  interfere  with 
the  commercial  activity  of  its  subjects,  at  least  it  behoves 
it  to  abstain  from  a  direct  share  in  contraband  dealing. 

incurred  a  debt  of  £100,000  to  China  by  refusing  to  sanction  the  sale  of 
the  vessels  of  Captain  Sherard  Osbom's  flotilla  in  conseqaenoe  of  a  fear 
that  they  might  fall  into  the  hands  of  one  or  other  of  the  American 
belligerents.  Appendix  to  the  Case  of  Great  Britain,  ii.  pp.  615 — 722. 
Montague  Bernard,  The  Neutrality  of  Great  Britain  during  the  American 
Civil  War,  pp.  357—8. 

*  For  a  full  examination  of  this  episode  see  the  article  by  F.  Lieber 
in  the  Bevue  de  Droit  International,  1874,  p.  462. 

3  Mr  Thornton  to  Earl  OranvUle,  Oct.  24,  1870,  Revue  de  Draii 
InUnuUional,  1874,  p.  87. 

'  M.  de  Kusserow  in  the  Revue  de  Droit  Intematumal,  1874,  p.  76; 
Heflter,  Le  Droit  ItUemational  (Ed.  Geffcken),  Liv.  ii.  §  147  note% 
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The  more  thorough  definition  of  the  rights  and  duties  ^^)J[** 
ol  neutral  individuals  preceded  the  determination  of  the  indAvidMoi 
rights  and  duties  of  the  neutral  Government.     The  fact  ^"^^^ 
and  the  cause  are  alike  evident.    The  steady  progress  advooates 
made  by  nations  during  the  last  three  centuries  in  the  rightawere 
better  recognition  of  the  rightful  sphere  of  neutrality  is  to  traders, 
be  referred  not  to  the  theories  of  text-writers  nor  to  the 
will  of  rulers,  but  to  the  exertions  of  trading  communities 
and  of  a  few  enlightened  statesmen. 

.  The    Consolato   del   Mare,  which  was,   seemingly,  a  The  Neu- 
collection  of  the  maritime  usages  of  the  trading  peoples  of  r^^  ,^ 
the  Mediterranean  sea-board  made  at  Barcelona  about  the  of  the 
middle  of  the  14th  century,  distinguished,  it  has  been  del  Maie. 
said,  between  the  property  of  the  subject  of  a  frifendly 
Power  and  the  property  of  an  enemy,  providing  for  the 
safety  of  the  one  though  found  under  the  hostile  flag, 
while  subjecting  the  other  to  condemnation  even  when 
taken  under  the  neutral  ensign  ^ 

The  first  great  Crusade  for  the  definition  of  the  neutral  The  Han. 
status  was,  however,  inaugurated  by  the  traders  of  the  Qhantabe- 
North.    The  merchants  of  the  Hanse  Towns,  the  pur-  gin  the 
veyors  and  carriers  of  the  Middle  Ages,  whose  ti'ading  ^^  fre^. 
establishments    spread    like    a    network   throughout   all  dom^the 
Northern  Europe,  alive  to  the  interests  of  their  commerce,  flag,  and 
became,  except  in  their  brief  intervals  of  belligerency,  the 
consistent  advocates  of  neutral  rights;  and  the  pushing 
burghers  of  Holland,  after  emerging  from  their  glorious 
struggle  for  independence,  adopted  the  same  interested 
course.     Finding  their  profit   in  the   quarrels   of  their 
neighbours,  it  became  their  natural  policy  to  secure  the 
complete  fi'eedom  of  neutral  commerce,  to  obtain   the 
general  recognition  of  the  right  of  the  neutral  trader  to 
carry  on  his  intercourse  with  any  customer  in  time  of  war 
as  in  time  of  pecu^e.     The  Scandinavian  shippers,  Swedes,  are  fol- 
Norwegians  and  Danes,  whose  timber, pitch,  tar  and  other  j^J^,   ^ 

^  Coruolato  del  Mare^  cap.  273.  Jenkinson,  DUcouraCt  p.  23.  Ward, 
TreatUe  on  Maritime  LaWt  PP*  30 — 36.  Manning,  Law  of  Nations  (Ed. 
Amos),  p.  280.    (lessner,  Le  Droit  des  Neutre«,  pp.  27 — 29.    Ante,  p.  293. 
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natural  products  found  a  ready  sale  at  the  hands  of 
wealthier  southerly  belligerents,  sought  to  secure  their 
footing  in  their  most  profitable  market  The  Dutch, 
whose  narrow  lunits  and  low-lying  meadows  hardly  won 
from  the  sea  made  them  carriers,  not  producers,  attached, 
as  was  natural,  a  special  importance  to  the  freedom  of  the 
neutral  flag*,  but  joined  in  every  effort  for  a  fuller  ap- 
preciation in  other  respects  of  the  claims  and  sphere  of 
Neutrality. 

The  great  military  and  naval  Powers,  Spain  and  France, 
and,  later,  Eaigland,  secure  in  the  consciousness  of  their 
strength,  and  more  frequently  engaged  in  warfare,  were 
more  careful  to  insist  on  the  claims  of  belligerents.  It 
was  not  until  Great  Britain,  thanks  to  the  genius  of  her 
Blakes  and  her  Rodneys,  had  attained  to  an  indisputable 
empire  of  the  seas  that  the  old  assertors  of  the  sweeping 
doctrine  of  "  infection  "  fell  back  upon  the  support  of  the 
weaker  Powers,  and  joined  the  demand  for  the  recognition 
of  the  principle  "  Free  Ships,  Free  Goods'."  Then  alone 
in  her  power  England  was  alone  also  in  her  resistance'. 

^  For  the  histoiy  of  the  doctrine,  "Free  Ships,  Free  Goods"  see 
ante,  pp.  293 — 816.  Lampredi,  Del  Commercio  dei  PopoH  NetUrtUi,  i. 
§  10.    Asooi,  Siitema  del  Diritto  MarittifRO  delV  Europa,  ii.  cap.  3. 

<  AnU,  pp.  296—315. 

Compare  the  Commercial  Treaty  of  France  with  the  Hanse  Towns  in 
1716  (Arts.  22,  24,  25)  which,  though  departing  from  the  old  stem  rule  of 
the  Ordonnances  of  1536, 1584  and  1681,  contracts  nevertheless  for  the 
principle  "Enemy  Ships,  Enemy  Goods**  without  the  usual  companion 
jingle.    Schmauss,  Corpus  Juris  Gent,  Academ,^  ii.  p.  1619. 

The  French  treaty  with  the  Sultan  in  1604  represents  merely  an 
unilateral  grant  on  the  part  of  the  Porte  of  special  priyileges  to  the  French, 
a  similar  concession  being  procured  by  Holland  in  1612.  Lampredi, 
ii.  pp.  1 — 2.  Schmauss,  Carpus  Juris  Oent,  Academ.,  i.  p.  429 ;  ii.  pp. 
2266—2278.    Gessner,  Le  Droit  des  Neutres,  p.  35. 

*  The  opposition  ofifered  by  Great  Britain  to  the  proposals  of  the 
Powers  of  the  Armed  Neutralities  is  hardly  yet  forgiven.  According  to 
C.  de  Martens  England  in  1800 — 1  **replongea  le  droit  maritime  dans 
*'  la  barbaric  du  moyen  age  **  (Causes  C^ltbresj  iii.  p.  806).  According  to 
Gessner  the  measures  taken  by  Louis  XIV.  in  the  issue  of  his  Ordinances 
of  1681  and  1689,  and  the  proclamation  of  the  rule  of  infection,  which 
combined  in  the  same  condemnation  the  property  of  a  foe  and  the  goods 
of  a  friend  found  associated  therewith,  were  but  reprisals  against  the 
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The  neutral  won  his  way  firom  very  small  beginninga  The  right 
Powerful  belligerents  did  not  hesitate  from  time  to  time  ^^  ^^ 
in  earlier  days  to  assert  the  right  to  forbid  all  trading  ^^w-te^er 
whatever,  whether  on  the  part  of  their  own  subjects  or  of  opponents 
neutrals,  with  their  opponents.     Edward  I.,  for  example,  J?^^^^ 
attempted  to  induce  the   Flemings  to  cease  their  com-  aerted  by 
mercial  dealings  with  Scotland  \  and  in  1295  compelled  ^u^g^. 
the  masters  of  neutral  vessels  lying  in  English  ports  to  "»*8, 
give  security  not  to  trade  with   France'.     The  Dutch 

British  maritime  "violations"  which  assumed  an  ever-increasing  im- 
portance (Gessner,  Le  Droit  da  Neutres,  p.  34).  During  her  frequent 
wars  with  France,  England  permitted  herself  with  regard  to  neutrals 
'*  les  violations  les  plus  criantes,"  as  instances  of  which  he  points  to  her 
long  list  of  contraband  articles,  to  her  "  Bnle  of  1756,"  and  to  her  Paper 
Blockades  in  the  days  of  the  Napoleonic  struggle,  and  appeals  for  further 
details  to  the  pages  of  Wheaton  (pp.  36 — 89).  Moreover,  **  Les  principes 
"  mdmes  ezdtSrent  bien  moins  d'irritation  encore  que  le  mani^e  dont 
"  ils  furent  appUqu^s.  La  propri^t^  neutre  ^tait  confisqu6e  partout  oil  il 
*'  y  avait  moyen  de  donner  k  cette  mesure  une  apparence  de  justice ;  et 
"  plusieurs  juges  de  prises  oonnus  par  leur  subtilit^  Sir  Marriott  {sic), 
**  V7.  Scott  et  d*autres,  firent  en  sorte  qu'une  telle  apparence  ne  fit  que 
"  rarement  defaut."  (p.  38).  The  reply  is  sufficiently  easy.  It  is  sup- 
pUed  by  Oessner  himselt  "  Ce  furent  surtout  les  Pays-Bas,  plus  tard 
"  aussi  la  France  qui  travaiUdrcnt  k  introduire  partout  la  loi  nouvelle  et  k 
**  en  faire  un  principe  g^n^ral  du  droit  international.  L*Angleterre,  au 
*'  contraire,  fit  partout  opposition ;  eUe  voulait  se  homer  k  accorder  un 
"  privil^  particulier  k  quelques  nations  et  sVn  tenir  du  reste  d  Vaneienne 
** pratique**  (p.  36).  British  statesmen  may  or  may  not  have  adopted  a 
mistaken  policy  in  declining  to  depart  from  the  old  principles  of  the 
time-honoured  Consolato  del  Mare  in  favour  of  the  newer  rules  proposed 
by  the  Northern  neutrals ;  therein,  however,  she  exercised  but  her  un- 
doubted right,  unless  indeed  the  desire  of  the  many  makes  the  law  for  all. 
And,  as  Oessner  says,  ''Une  institution  qui... a  recu  la  sanction  du  droit 
**  international  ne  pent  pas  dtre  abolie  par  une  decision  de  la  majority  des 
"  puissances  composant  ce  que  nous  appellerons  un  syst^me  international; 
surtout  lorsquc.les  puissances  formant  la  minority  ne  se  sont  pas 
'contents  de  refuser  leur  adhesion  et  ont  formeUement  protests.  Ces 
demi^res  ne  perdent  leur  droit  bien  acquis  que  lorsqu'elles  y  re- 
"  nonoent."  (p.  61). 

The  calm  and  lucid  judgments  of  Lord  Stowell  are  in  themselves  a 
sufficient  answer  to  any  reflection  upon  the  judicial  impartiality  of  the 
great  Admiralty  judge.  It  were,  perhaps,  hardly  wise  to  look  to  a  Con- 
tinental jurist  for  overmuch  admiration  of  British  naval  history. 

1  Hallam,  3/.  A.,  it  p.  384. 

>  Bymer,  Foedera,  i.  2,  p.  821.    Hallam,  M,  A.  ii.  384  n. 
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themselves  were,  as  has  been  seen^  by  no  means  alwa3'8 

strictly  consistent.     In  1551  they  refused  to  accede  to  the 

demand  of  the  Hanse  Towns  that  they  should  abstain  from 

trading  with  Denmark,  but,  a  few  years  later,  struggling 

to  cast  off  the  yoke  of  Spain,  they  sought  to  cut  off  all 

commercial  intercourse  with  their  enemies  on  the  part  of 

neutrals';    and  in  1689  they  united  with  the   English 

in  the  support  of  the  attempt  of  William   to  prevent 

by  one  sweeping  prohibition  all  trading  with  the  ports 

of  France". 

but  the  But  these  efforts  of  extreme  belligerent  intolerance, 

pTOYokes    n^^^i*  beld  in  general    favour,    commonly    evoked    the 

strong  op-  strongest  protests  from  the  injured  merchants ;  and  with 

position,     .  i_     /.  ,  I^  T.T  1-       • 

the  nrst  regular  appearance  of  Neutrality  m  name^  some 
twenty  years  after  the  issue  of  the  great  work  of  Grotius, 
came  its  assertion  in  bet  by  the  express  recognition  in 
numerous  treaties  of  the  right  of  the  subjects  of  each 
of  the  contracting  parties  to  trade  on  the  coasts  and  to 
the  ports  of  enemies  of  the  other,  except  in  contraband  of 
war*. 

1  Ante,  p.  295. 

>  Orotias,  Hist.,  8,  pp.  639—640.  De  Jure  Belli  ae  Pads,  in.  e.  1, 
5  Tiote. 

>  Jenkinson,  Treaties,  i.  pp.  267,  292.  Domont,  Cofpt  Dipt.,  vn. 
2.  238.    Vattd,  m.  7,  §  112. 

*  See  the  treaties  between  Cromwell  and  the  United  Provinces  1645 
(Art.  22),  Spain  and  the  United  Provinces  1648  (Art.  67)  and  1650  (Arts. 
1  and  5),  Spain  and  France  1659  (Art.  10),  Spain  and  Great  Britain  1667 
(Arts.  21,  22),  Sweden  and  the  United  Provinces  1667  (Arts.  1  and  2), 
Great  Britain  and  the  United  Provinces  1674  (Art.  1).  Jenkinson, 
Treaties,  i.  pp.  28,  46.  Schmanss,  Corpus  Juris  Gent.  Academ.^  i.  pp. 
632,  688,  885,  890,  976. 

B  See  the  treaties  between  Spain  and  HoUand  1648  and  1650 
(Arts.  1—7),  Great  Britain  and  Sweden  1654  (Art.  3),  1666  (Art.  3), 
and  1661  (Art.  11),  Great  Britain  and  France  1655  (Arts.  15  and  22), 
Spain  and  France  1659  (Arts.  10—13),  Great  Britain  and  Spain 
1667  (Arts.  21—25),  Sweden  and  HoUand  1667  (Arts.  1—5),  and  1679 
(Arts.  13—16),  Great  Britain  and  HoUand  1667  (Art.  3),  and  1668  (Arts. 
1_4),  Great  Britain  and  Denmark  1670  (Art.  16),  Great  Britain  and 
France  1677  (Arts.  1—4),  France  and  Holland  1713  (Arts.  17—20), 
France  and  Great  Britain  1713  (Arts.  17—20),  Great  Britain  and  Spain 
1718  (Arts.  21  -25),  France  and  Hanse  Towns  1716  (Art.  13).    Jenkinson, 
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Great  Britain  herself,  the  one  powerful  opponent  ofThegene- 
the  Armed  Neutralities,  never  seriously  denied  before  the  of  the^neu- 
wild  days  of  the  French  Revolution  the  general  right  ^^^  ^o^^^* 
of  the  neutral  to  carry  on  his  accustomed  trade  during  aooustom- 
war  as  in  time  of  peace.  The  "Rule  of  1756,"  however ^j^*[^^^^ 
obnoxious  its  operation  to  the  Dutch  and  Northern  beUl^eDt 
neutrals,  who  sought  to  make  their  profit  out  of  the^JerTa? 
crippled  naval  condition  of  France,  was  based  directly  naitted  in 
in  principle  upon  the  unwonted  character  of  the  trade  eenth  cen- 
aifected.    The  British  jud&fes  denied  the  right  of  neutral  ^"'y- 

•  "The  Rule 

merchants  to  trade  between  the  French  Colonies  and  the  of  1756" 
mother  country,  because  in  their  view  to  undertake  that  r^Jf^®*^ 
traffic  was  to  interfere  in  the  course  of  the  war,  and  so  to  Britain  as 
depart  from   the   condition  of  neutrality.     The  general  ^^^*'"^" 
doctrine  of  the   Englishman  of  the  eighteenth  century  the  admit- 
is   fairly   stated  by   Hutcheson,   writing  just  before  the  pi©.^*^"'^^ 
public  proclamation  of  the  "  Rule."    "  Neutral  states,"  he 
says,  "must  not  be  hindered  in   their  commerce  with 
''  either  of  the  parties  except  in  arms  or  military  stores ; 
''the  nature  of  which   too  'tis  not  easy  to  define.    A 
"neutral  state  may  set  to  freight  its  merchant-ships  to 
"  either  side  for  trade.     If  they  are  taken,  the  enemy's 
"  cargo  is  justly  seizable,  but  not  the  ship.    Neutral  states 
"  may  freight  the  ships  of  either  side ;  and  if  they  are 
"  taken,  the  cargo  cannot  be  made  a  prize,  but  the  ship 
"  may\" 

"The  Danish  Minister  in  his  Note,"  wrote  Lord  Ho  wick 
in  1807,  replying  to  the  protest  of  Denmark  against  the 
British  Order  in  Council  forbidding  trade  with  French 
ports,  "seems  indeed  so  intent  upon  asserting  Neutral 
"Rights,  as  apparently  to  forget  that  there  also  exist 
"  corresponding  Neutral  Duties.  Neutrality,  properly  con- 
"  sidered,  does  not  consist  in  taking  advantage  of  every 

Treatiet,  i.  pp.  42, 83, 98, 190,  209 ;  ii.  pp.  50, 101 ;  iii.  p.  228.  Schmanss, 
Corpus  Juri$  Oent.  Aeadem.,  I  pp.  631,  688,  767,  886,  890, 912, 967, 1035; 
ii.  pp.  1408, 1617.    Chalmers,  i.  p.  32. 

^  Hntoheson,  Introduction  to  Moral  Philosophy,  Book  m.,  oh.  9,  $  6, 
(English  Ed.  1747  a.d.). 
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"situation  between  belligerent  states,  by  which  emolu- 

"  ment  may  accrue  to  the  neutral,  whatever  may  be  the 

"  consequences  to  either  belligerent  party;  but  in  observing 

"  a  strict  and  honest  impartiality,  so  as  not  to  afford  ad- 

''  vantage  in  the  war  to  either ;  and  particularly  in  so  (ar 

"  restraining  its  trade  to  the  accustomed  course  which  it 

**  held  in  time  of  peace,  as  not  to  render  assistance  to  one 

*'  belligerent  in  escaping  the  effect  of  the  other's  hostilities. 

Great        "  The  Duty  of  a  Neutral  is  non  interponere  se  belh,  non 

contends    "  hoste  imminente  hostem  eripere;  and  yet  it  is  manifest, 

uk*  MTt    "  *^**  lending  a  neutral  navigation  to  carry  on  the  coasting 

in  onao-     "  trade  of  the  enemy  is  in  direct   contradiction  to   this 

t^u'mAy  "  definition  of  neutral  obligations,  as  it  is,  in  effect,  to 

be  to  de-    "  rescue  the  commerce  of  the  enemy  from  the  distress  to 

Se  oondi-  "  which  it  is  reduced  by  the  superiority  of  the  British 

**^°tnditv  "  Navy,  to  assist  his  resources,  and  to  prevent  Great  Britain 

""""      ^'  "  from  bringing  him  to  reasonable  terms  of  peace\" 

The  "  Rule  of  1756  "  represents,  in  fact,  according  to 

the  British  view,  the  legitimate  converse  of  the  general 

principle  that  a  neutral  is  entitled  to  continue  in  time  of 

war  his  accustomed   trade   with   the  belligerent.     The 

attitude  of  the  British  in  the  support  of  their  principle 

may  have  been  ill-advised  from  the  point  of  view  alike  of 

the  free-trader  and  of  a  policy  of  international  popularity. 

It  was,  however,  under  the  actual  circumstances  of  the 

preponderance  of  British  naval  power  and  the  restricted 

character  of  the  commercial  systems  of  the  eighteenth 

The  exten- century  not  wholly  unnatural.     The  extension  given  to 

inllfsl^  the  "Rule"  in  1793  on  the  contrary  seems  incapable  of 

the  "Rule  justification  in  principle  and  belongs  to  the  order  of  ideas 

cannot  be  prevalent  in  the  days  of  the  French  Revolution*. 

justified. 

1  Lord  Visconnt  Howick  to  Mr  Bist,  Mar.  17,  1S07,  Papers  respecting 
Austria,  Denmark,  Ac.  1808,  p.  58. 

>  The  "Rule  of  1756"  is  repudiated  by,  amongst  other  writeni, 
Bluntschli  and  Gessner.  Acoording  to  the  latter  it  has  been  declared 
contrary  to  international  principles  by  all  modem  publicists  of  any 
reputation  in  France  and  Qermany.  Gessner,  Le  Droit  des  Neutres, 
pp.  266,  275.    Bluntschli,  Le  Droit  International  CodifiS,  §§  799,  800. 
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The  cause  of  the  neutral  trader  suffered  no  little  The  oaose 
injury  from  the  ill-advised  action  of  its  early  advocates  nentnl  is 
amongst  the  jurists.     The  members  of  the  Commission  Ja^en  up 
established  by  Frederick  the  Great  in  1751  to  consider  rjij^g  p^^^ 
the  legitimacy  of  sequestrating  the  last  instalment  of  the  sian  Com- 
capital  of  the  English  Silesian  creditors  pushed  the  claims  1751 
of  the  neutral  beyond  all  bounds\     Not  content  to  base 
their  declaration  in  favour  of  sequestration*  upon  the  evi- 
dent hardship  of  the  case  of  the  Prussian  complainants, 
and  upon  the  indubitable  right  of  the  Prussian  monarch 
to  adopt  measures  of  reprisal  for  a  real  injustice  suffered 
by  his  subjects,  they  ran  amuck  among  well-established 
rules  of  International  Law.    Not  satisfied  with  claiming 
for  neutrals  the  right  to  carry  on  in  time  of  war  as  in  time 
of  peace  their  accustomed  commerce  with  either  belligerent, 
except  in  the  carriage  of  contraband  and  in  the  sailing  to 
and  from  blockaded  ports,  they  set  up  the  fiction  that  a 
neutral  merchantman  is  a  portion  of  neutral  territory  {wn 
lieu  n^ti^re)*,  declared  the  principle  "Free  Ships,  Free  Goods" 
to  be  an  actual  rule  of  general  International  Law^  denied 
the  belligerent  right  of  visit  and  search^  defined  contra- 
band as  consisting  exclusively  in  plain  munitions  of  war*, 
and   claimed   for  a  neutral  legal   commission  an  equal 
authority  in  the  determination  of  the  validity  of  prize 
capture  with  the  prize  courts  of  the  captor^ 

The  crushing  nature  of  the  British  reply  to  these 
exorbitant  pretensions  could  not  but  injuriously  affect  the 
really  sound  claims  of  the  neutral^ 

The  fiction  of  the  "  territoriality  "  of  the  merchantman 
did  not,  unfortunately,  share  the  fate  of  the  remaining 

^  For  the  entire  oorrespondenoe  and  dooaments,  see  Martens,  Cautet 
C^Kbret,  n.  pp.  97— 16S. 

>  ExpotitUm  des  Motifs,  §§  52—^4. 

>  Ibid.  §  25. 

«  Ibid.  B  Ibid.  §  18. 

«  Ibid,  i  82.  7  J5i^.  g  49. 

>  For  the  letter  of  the  Dnke  of  Newcastle  dated  Feb.  8, 1753,  covering 
the  Beport  of  the  British  Commissioners,  see  Martens,  Causes  Calibres, 
II.  pp.  181—156. 
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ftod  Hfib-  doctrines  of  its  author&    Enunciated  anew  by  the  Danish 

^ficti^  HUbner  in  1759',  it  has  found  its  way  from  his  pages  to 

of  the        those  of  more  than  one  Continental  jurist  of  the  present 

aUty"  of'  day',  and  has  done  yeoman  service  in  a  long  succession  of 

^°*"*    arguments  in  support  of  the  principle  of  the  freedom  of 

the  neutral  flag,  and  of  the  abolition  of  the  right  of  capture 

of  private  property  at  sea. 

Thefiotion        The  main  difficulty  of  its  assertors  is  that  it  proves  too 

htMoa:   inuch.    It  would  protect  from  interference  the  neutral 

contraband  trader  as  well  as  the  neutral  carrier  of  innocent 

goods.     Moreover,  if  a  merchantman  be  a  floating  portion 

of  the  country  of  her  flag  when  on  the  high  seas,  she  must 

possess  the  same  character  when  she  enters  a  foreign 

it  has  no    harbour.   But  no  state  has  yet  gone  so  far  as  to  admit  the 

djition*in*  absolute  exterritoriality  of  the  foreign  merchantman  within 

pnustioe.     its  territorial  waters.     Even  the  French  port  authorities 

will  exercise  jurisdiction  on  board  a  foreign  trading  vessel 

within  a  French  port  to  maintain  the  peace  of  the  port 

1  Hubner  was  fnlly  answered  by  Lampredi.    See  Del  Cammercio  dei 
PopoU  Neutrali,  i.  pp.  181  et  seqq. 

'  "Ainsi  qne  je  I'ai  pronvS,"  8a3rB  HaatefeoiUe,  "le  navire  est  one 
paroelle  da  tenitoire  de  la  nation  dont  il  porte  le  pavilion ;  il  oonserve 
cette  quality  partoat  oil  il  se  trouve ;  dans  la  pleine  mer,  snr  oette  roate 
**oommnne  k  tons  lea  penples,  mais  ind^pendante  des  lois  de  tons  les 
penples,  non  seolement  il  conseire  oette  quality  mais  enooze  il  la 
'  commaniqne  k  la  paroeUe  de  I'oo^an  sor  laquelle  il  flotte....Le  navire 
territorial  neutre  ooavre  et  protege  done  tout  oe  qa'il  porte,  et  aacane 
*<pait3elle  de  sa  oargaison,  mdme  lorsqa'elle  appartient  k   Tune   des 
**  nations  en  gnerre,  ne  pent  dtre  enlevte  par  Tennemi  dn  proprietaire 
sans  qo'il  exists  nne  violation  dn  teiritoire  nentre,  on  attentat  eontre 
la  Bonverainet^   dn   penple  nentre.**     Hantefenille,   m.  pp.  216 — 8. 
Gessner  equally  declares  for  this  favoorite  fiction  of  juristic  theoiy.    *'£n 
"  pleine  mer  et  jnsque  dans  les  eaux  territoriales,  le  vaisseau  neutre  fait 
**partie  du  territoire  de  sa  nation;  il  en  est,  eomme  s*ezpriment  les 
"  jurisconsultes  fran^ais,  une  portion  flottante."    *'  Le  droit  international 
"  a  d6cid6  Pexterritorialit^  du  vaisseau  neutre,  dans  les  eaux  temtorialeB 
**conime  en  pleine  mer"  {Le  Droit  de$  Neutre$,  pp.  233,  234).    It  is 
under  the  circumstances  in  no. way  matter  for  surprise  that  Qeasaex 
asserts  that,  the  principle  of  '*Free  Ships,  Free  Goods''  was  well  es- 
tablished as  a  rule  of  International  Law  before  and  apart  from  the 
Declaration  of  Paris,  in  fact  from  the  day  of  the  First  Armed  Neutrality, 
and  denies  the  right  of  the  United   States  and  Spain  to  refuse  its 
application  in  their  wars  (Ibid.  pp.  237 — 8). 
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or  to  decide  the  dispute  of  a  member  of  the  crew  and  a 
stranger  to  the  ship's  company.  In  fine,  the  fiction  of 
"territoriality"  is  a  fiction  and  nothing  more.  The  term 
"exterritoriality"  very  fairly  represents  the  position  which 
by  international  courtesy  is  enjoyed  by  a  man-of-war 
within  foreign  territorial  waters,  but  to  assert  the  real 
"  territoriality  "  of  a  merchantman  is  to  assert  a  doctrine 
for  which  there  is  no  foundation  in  that  practice  which 
constitutes  the  only  sound  basis  of  International  Law. 

The  cause   of  Neutrality  was,  however,  destined  to  The  true 
find  wiser  and  more  moderate  champions  than  Hubner^JJ^^' 
and  the  Prussian  jurists.     Keen-sighted  men  began  to  r^ts  be- 
perceive  that  the  readiest  road  to  the  universal  recognition  ^^^nised 
of  neutral  rights  and  the  claims  of  the  neutral  status  lay  ^^  *^o  ^* 
through   a  real  neutrality  and  the  strict  observance  oftheisth 
neutral  duties.    There  must,  it  was  seen,  be  mutuality  in  o«o*'*'y- 
Neutrality:  the  possession  of  neutral  privileges  must  rest 
upon  and  be  coextensive  with  the  maintenance  of  the 
neutral  character. 

In  the  latter  half  of  the  18th  century  stricter  notions  Strioter 
of  neutral  duty  began  to  prevail,  a  fact  which  found  nentral  ^ 
expression  in  the  issue  by  several  Powers  in  and  about  ^^y  ^©gjn 
the  year  1778  of  Regulations  or  Edicts  wherein  they  set     ^^^^ ' 
out  the  rules  to  be  observed  by  their  subjects  in  dealing 
with  belligerents  in  amity  with  them*.     Some  of  these 
Powers,  like  Sweden  and  Holland,  were  content  simply  to 
prohibit    the    waging  of  war  by  their  subjects  under 
belligerent  commission,  or  to  forbid  in  general  terms  the 
abuse  of  neutral  privileges.     Others,  and  notably  the 

1  Proclamation  of  Ck>iigreii8  oonoerning  Neutral  Navigation,  May  9, 
1778.  Bdglement  of  the  King  of  France,  July  26,  1778.  Bdglement  of 
the  Grand  Duke  of  Tuscany,  Aug.  1,  1778.  Bdglement  of  the  City  of 
Hamburg,  Sep.  18, 1778.  Edict  of  the  King  of  the  Two  Sicilies,  Sep.  19, 
1778.  Edict  of  the  Pope,  Mar.  4,  1779.  Proclamation  of  the  United 
Provinces,  Biay  8,  1779.  Edict  of  Genoa,  July  1, 1779.  Edict  of  Venice, 
Sep.  9, 1779.  Ordonnanoe  of  the  King  of  Spain,  Mar.  13, 1780.  Bdgle- 
ment of  the  Empress  of  Bnssia,  May  8,  1780.  Martens,  Recueilj  iv. 
pp.  197  et  seqq.  Lampredi,  Del  Commercio  dei  Papoli  Neutrali,  Part  ii. 
pp.  82—52,  206—251. 
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Italian  States  Tuscany,  Genoa,  Venice  and  the  Two 
Sicilies,  with  the  Pope,  went  into  minute  detail,  and 
anticipated  in  most  important  particulars  the  neutrality 
proclamations  of  the  present  day.  Three  main  subjects 
were  fully  dealt  with:  (1)  the  exercise  within  neutral 
waters  of  any  belligerent  act,  whether  act  of  armed  force 
or  mere  visit;  (2)  the  use  of  neutral  ports  as  the  base  of 
belligerent  operations,  either  for  recruiting  and  equipment, 
or  for  lying  in  wait  for  prey;  (3)  foreign  enlistment  by 
neutral  subjects  by  (a)  the  acceptance  of  belligerent  com- 
missions to  cruise,  (/3)  the  supply  of  arms  and  stores, 
(7)  actual  enlistment  in  a  belligerent  service,  or  (£)  the 
transport  of  belligerent  forcea 

The  views  of  neutral  duty  adopted  by  the  various 
Powers  were  not  in  all  details  identical  By  some,  led  by 
Russia,  the  building  and  sale  of  ships,  and  the  supply  of 
contraband  goods  to  either  belligerent  in  the  ordinary 
course  of  trade  were  expressly  recognised  as  legitimate*; 
by  others,  as  by  the  Two  Sicilies,  they  were  strictly  con- 
demned. But,  in  the  main,  the  principles  enunciated  by 
the  neutral  Powers  of  1778  were  such  as  might  well 
commend  themselves  to  neutrals  of  1892. 
Neutral  With  the  Stricter  observance  of  duty  came,  as  was 

datiesaxe  i^tural,  the  more  sturdy  assertion  of  rights.  Hiibner 
ooexten-  and  the  legal  advisers  of  Frederick  II.  may  have  been  and 
were  unfortunate  alike  in  their  facts  and  their  law,  but 
there  was  good  ground,  nevertheless,  for  the  persistent 
demand  on  the  part  of  the  Northern  traders  for  a  more 
careful  consideration  of  the  claims  of  their  commerce.  Two 
seemingly  antagonistic  principles  are  brought  into  smart 
relief  by  the  outbreak  of  a  war  between  any  two  states  in 
the  International  Circle;  the  reasonable  claim  of  the 
belligerent  to  assail  by  all  legitimate  means  the  person 

1  Treaties  of  Franoe  and  Russia  1786—7,  Art.  80;  Russia  and  the  Two 
Sicilies  1787,  Art.  24 ;  Russia  and  Portogal  1787,  Art.  28  ;  Russia  and 
Denmark  1782,  Art.  22.  Rdglement  of  Tusoany  1778,  Art.  19  (oonfirmed 
1795).  Martens,  Reeueilf  iii.  pp.  17,  47,  and  118 ;  11.  p.  293;  iv.  p.  211 ; 
vi.  p.  458.    Lampredi,  Part  11.  pp.  144 — 5, 188—^. 
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and  property  of  his  enemy,  and  to  cut  off  from  him  the 
sources  of  his  power,  is  matched  by  the  reasonable  claim 
of  the  neutral  to  the  continuance  of  his  wonted  friendly 
relations  with  each  of  the  belligerents  without  interrup- 
tion arising  out  of  the  incidental  circumstance  of  a 
quarrel  in  which  he  has  no  direct  or  special  interests  In 
the  interested  assertion  each  of  their  particular  right 
belligerents  and  neutrals  are  alike  apt  to  push  their  claims 
far  beyond  their  natural  bound,  and  so  to  come  into  rude 
collision.  It  is  in  the  establishment  of  the  proper  line 
of  separation  between  these  coexisting  rights  that  consists 
the  delimitation  of  the  rightful  sphere  of  Neutrality.  The 

For  their  labours  in  this  field,  however  much  their  ^j^^^^j^j 
demands  may  have  anticipated  actual  law,  a  lasting  debt  ^^^  ^^^ 
is  due  to  the  Powers  of  the  Armed  Neutralities^  Nenirallty 

The  efforts  of  these  Powers  were  at  first  directed  ^^*  **" 

aerung 

mainly  to  five  points,  namely  to  (1)  the  assertion  of  the  neutral 
general  right  of  neutrals  to  navigate  freely  fix)m  port  to  ®**"^ 
port  and  on  the  coasts  of  nations  at  war,  (2)  the  pro- 
clamation of  the  principle  of  the  immunity  from  seizure 
under  the  neutral  flag  of  belligerent  goods  with  the  ex- 
ception of  contraband  of  war,  (3)  the  more  exact  definition 
of  contraband  goods,  (4)  the  abolition  of  nominal  or 
"paper"  blockades,  and  (5)  the  prevention  of  unnecessary 
interference  by  belligerents  with  neutral  commerce  by 
needless  detention  and  protracted  or  irregular  prize-court 

proceedings'.    But  at  the  same  time  the  Northern  Powers  were  clear- 
ly ready  to 

acknow- 
^  Lampredi,  Del  Commereio  dei  Popoli  Neutrali,  i.  4.  ledge  the 

>  Comte  de  Goertz,  Mimoire  ou  PricU  Historique  but  la  Neutrality  obliga- 
Arm6e,    Martens,  Causes  CiUbres,  m.  pp.  254—809 ;  Nouvelles  Causes  tions  of 
CiVtbres,  ii.  pp.  176—272.    Diaries  and  Correspondence  of  the  Earl  of  ^^^ 
Malmeshuryt  i.  pp.  219  et  eeqq.    Lampredi,  Del  Commereio  dei  Popoli 
Neutralif  n.  pp.  41 — 114.    Heffter,  Le  Droit  International,  Ed.  Geffoken, 
LiY.  n.  §  152.    Ante,  pp.  803  et  seqq. 

'  Declaration  of  Her  Ifajesty  the  Empress  of  AH  the  Bnssias,  Feb. 
17S0.  Convention  between  Russia  and  Denmark,  V  July  17S0.  Diaries 
and  Correspondence  of  the  Earl  of  Malmesbury,  i.  p.  291.  Comte  de 
Goertz,  M€miOire  ou  Prieis  Historique  sur  la  NeutralitS  Arm^e,  pp.  67 — 80. 
Martens,  Recueil,  n.  pp.  74,  103 — 107 ;  Causes  C€Wfres,  m.  pp.  265  et 
seqq.    Jenkinson,  Treaties,  m.  p.  259. 
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were  clearly  prepared  to  acknowledge  that  Neatrality 
involved  duties  as  well  as  rights\     Not  merely  did  they 
recognise  the  jast  claim  of  the  belligerent  to  prevent  con- 
traband trading  and  blockade-running,  but  they  displayed 
a  >villingne8S  to  prohibit  the  interference  of  their  subjects 
in  this  tempting  although,  from  the  point  of  view  of  the 
belligerent,  illegitimate  traffic'.    The  Russian  Empress  in 
her  maritime  Edict  of  May  8,  1780|  drew  the  attention  of 
her  subjects  to  the  consequences  likely  to  ensue  from 
such  acts  as  the  lading  of  goods  on  board  belligerent 
vessels,  the  carrying  of  false  papers,  the  destruction  of 
papers,   the  shipping  of  large  numbers  of  belligerent 
seamen,  the  purchase  of  ships  from  belligerents  flagrante 
hello  or  the  fraudulent  covering  of  belligerent  commerce, 
and    publicly    withdrew    her    protection    frt>m    Russian 
merchants  so  engaging*. 
The  pod-         In  the  days  following  upon  the  First  Armed  Neutrality 
neut«a      *'^®  supporters  of  neutral  trading  rights  pursued  their 
trader  is    course  with  renewed  activity.    The  general  right  of  the 
enedafter  subject  of  the  neutral  state  to  carry  on  his  accustomed 
^7®^»         trade  was  vindicated  in  numerous  treaties*,  whilst  with  the 

'  Declaration  of  the  King  of  Sweden  to  the  Courts  of  VersaflleB, 
London  and  Madrid,  Jnly  21, 1780.  Mimoire  de  la  Cow  de  Su^depour  celU 
de  la  Rusrie.  Gk>ertE,  MSmoire  ou  Pricit  HUiorique  iur  la  NeutraliU 
Arm6e,  pp.  85,  88.  Bdglement  of  the  Empress  of  Bassia,  May  8,  1780. 
Lampredi,  Del  Commereio  dti  Popoli  Neutrali,  n.  p.  43.  Martens,  RecueiL, 
11.  p.  79. 

'  Ck>nvention  of  Bassia  and  Denmark  Jmie  38»  1780  (Art.  1).  Treaty 
of  BuBsia  and  Portugal  1782 — 8  (Art.  8).  Act  of  Accession  of  Joseph  II. 
1781  (Art.  1).  B^lement  of  the  Empress  of  Bassia,  May  8, 1780  (Arts. 
1  and  10).  Act  of  Accession  of  Prnssia,  May  8, 1781  (Art.  1).  Lampredi, 
Del  Commereio  dei  Popoli  Neutrali,  u.  pp.  41,  68,  89, 101, 107.  Martens, 
Recueil,  ii.  pp.  74,  103,  180,  171,  208. 

3  RlglemtfU  of  the  Empreu  of  Ru8sia,  May  8,  1780  (Arts.  2,  6,  8,  9, 
and  12). 

*  Treaties  of  Bussia  and  Denmark  1782  (Arts.  16,  17),  United  States 
and  Holland  1782  (Arts.  10,  24),  U.  S.  and  Sweden  1783  (Art.  7),  U.  8. 
and  Prussia  1785  (Art.  12),  France  and  Bassia  1786—7  (Art.  26),  Bassia 
and  Two  SidUes  1787  (Art.  17),  Bassia  and  Portugal  1787  (Art.  22), 
France  and  U.  S.  1800  (Art.  12).  Martens,  Recueil,  ii.  pp.  88,  571 ;  in. 
pp.  15,  48.  117 ;  vn.  pp.  55,  489.  Lampredi,  ii.  pp.  141,  176.  Jenkin- 
Bon,  Treaties^  in.  pp.  273,  301,  307. 
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admission  of  the  equal  right  of  the  belligerent  to  protect 
himself  against  the  would-be  purveyors  and  protected 
allies  of  his  opponent  came  the  proclamation  of  the  intent 
of  the  neutral  sovereign  to  defend  as  much  as  in  him  lay 
the  subjects  of  neutral  and  belligerent  Powers  alike  in  the 
exercise  of  their  respective  legitimate  commerce. 

The  awakening  of  general  interest  in  the  subject  was 
demonstrated  by  the  appearance  in  the  last  twenty  years 
of  the  century  of  many  works  specially  dealing  with  the 
lights  and  duties  of  the  neutral.  The  treatise  of  Galiani, 
Dei  doveri  dei  Principi  NeutrcUi  verso  %  Prindpi  OMerreg- 
gianti  e  di  questo  verso  i  Principi  NetUraii"  was  published 
at  Naples  in  1782.  Lampredi's  famous  work,  Del  Com- 
mercio  dei  PopoU  NeutrcUi  in  tempo  di  Guerra,  appeared  at 
Florence  in  1788.  A  second  edition  of  Azuni's  Sistema 
Universale  dei  principi  del  Diritto  Marittimo  deW  Europa, 
the  second  volume  of  which  is  taken  up  with  the  conside- 
ration of  the  mutual  rights  and  duties  of  belligerents 
and  neutrals,  issued  from  the  press  at  Trieste  in  1796 — 7. 

The  outbreak  of  the  French  Revolutionary  Wars,  how-  but  euilers 
ever,  ushered  in  dark  and  stormy  days  for  the  neutral  assault  in 

trader.  the  period 

of  the 

In  1793  Russia,  Prussia,  Spain,   Portugal,  and  the  Ware  of 
Empire  united  with  Great  Britain  in  the  attempt  to}^^^^*'" 
reduce  the  revolutionary  Government  of  France  by  the  Russia, 
sweeping  prohibition  of  all  commerce  with  French  ports*,  an^  ot^er 
In  the  early  days  of  the  struggle  the  French,  in  the  hope  Powers 
of  encouraging  the  importation  of  supplies  for  their  famine-  with  Great 
stricken  population,  offered  assistance  and  protection  to  all  f^^  ^ 
Swedish  and  Danish  vessels  visiting  their  ports ;  but,  the  tempt  to 
English  having  begun  to  capture  neutral  cornships  bound  aift^aiiig 
for  French  harbours,  the  National  Convention  on  May  9,  "^^ 

f^rauoe 

1793,  issued  an  order  requiring  the  bringing  in  of  neutral 

^  Treaties  of  Great  Britain  and  Bussia,  Mar.  26, 1793  (Arts.  8  and  4) ; 
Great  Britahi  and  Spain,  May  25,  1793  (Arts.  4  and  5) ;  Great  Britain 
and  Prussia,  July  14,  1793  (Arts.  3  and  4) ;  Great  Britain  and  the  Em- 
pire, Aug.  30, 1793  (Arts.  2  and  3) ;  Great  Britain  and  Portugal,  Sep.  26, 
1793  (Art.  4).    G.  F.  de  Martens,  Recueily  v.  pp.  117, 155,  16S,  178,  212. 
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vessels  laden  with  provisions  for  an  enemy  destination  or 
with  enemy  merchandise.  Provisions  so  brought  in  were 
bought  for  the  public  account\ 

On  June  8th  the  British  Government  retorted  by  the 
issue  of  additional  instructions  to  the  commanders  of  His 
Majesty's  ships  of  war  and  privateers  whereby,  while 
admitting  to  special  warning  Danish  and  Swedish  vessels 
and  all  craft  found  attempting  to  enter  a  blockaded  port 
which  had  begun  their  voyage  before  the  declaration  of 
the  blockade,  they  authorised  the  stoppage  and  purchase 
for  British  account  of  all  com,  meal  or  flour  consigned  to 
French  ports*. 

The  British  ministers  attempted  to  justify  their  action 
on  the  ground  of  the  unique  character  of  the  war  in  which 
they  found  themselves  engaged.  There  existed  in  France, 
they  declared,  no  legitimate  recognised  government,  the 
trade  in  com  with  French  ports  was  in  official  hands  and 
so  a  state  operation,  and  the  stoppage  and  purchase  of  the 
supplies  designed  for  the  relief  of  the  prevailing  &mine 
was  a  means  of  reducing  the  French  rulers  to  peace*. 

These  contentions  were  very  differently  received  by 
two  Powers  equally  interested  in  the  commerce  affected. 
The   Swedish   Government,  between   whom    and   Great 
Britain  provisions  were  by  treaty  held  contraband,  ex- 
pressed its  satis&ction  with  the  British  proceedings,  being 
well  content  to  accept  compensation  for  the  capture  of 
The  cause  contraband  merchandised    Count  Bemstorff,  on  the  other 
neutral  is  hand,  in  the  name  of  Denmark  made  a  bold  stand  for  the 
stoutly      cause  of  the  neutral.     To  the  British  note,  which  was 
byBerns-  strongly  supported  by  Prussia*,  the  Danish  minister  re- 

torff, 

^  G.  de  Martens,  Caute^  C4l^bre$,  iv.  p.  46.  Q.  F.  de  Martens, 
Eecueil,  yi.  p.  757. 

'  C.  de  Martens,  Caiue$  Cittbres,  it.  p.  47.  G.  F.  de  Martens,  Recueil^ 
V.  p.  264. 

s  Mr  Hailes  to  Count  Bemstorff,  July  17,  1793.  0.  de  Martens, 
Comet  C€ltbret,  iy.  p.  48.    G.  F.  de  Martens,  Becueil,  v.  p.  888. 

^  C.  de  Martens,  Cautet  CSltbres,  iv.  p.  53  note, 

B  Coont  Goltz  to  Count  Bemstorff,  July  21,  1798.  Catuet  CiltbreM^ 
IY.  p.  53. 
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turned  a  frank  and  determined  reply  ^  He  was  resolved, 
he  said,  to  observe  in  the  strictest  feushion  the  duties  of 
neutrality ;  he  would  consent  to  regard  as  blockaded  any 
French  port  before  or  near  which  was  stationed  a  superior 
naval  force  of  England  or  her  allies ;  he  would  undertake 
not  to  make  or  favour  any  contract  with  the  French 
Government  for  the  provisioning  of  the  French  marine  or 
armies,  would  prohibit  the  sale  in  the  ports  of  Denmark 
of  prizes  made  from  the  allies  by  the  French,  and  would 
claim  from  the  captors  the  restoration  of  property  of 
subjects  of  Great  Britain  or  her  allies  taken  under  the 
Danish  neutral  flag.  But  he  must  steadily  refuse  to 
admit  the  legitimacy,  and  must  on  the  contrary  demand 
the  recall,  of  measures  which  were  a  manifest  violation  of 
the  &ith  of  treaties  and  destructive  of  neutrality. 

The  sending  out  by  the  Empress  of  Russia  of  a  powerful 
fleet  to  assist  in  the  Baltic  and  North  Sea  in  the  attempt 
to  cut  off  all  trading  with  France,  and  her  demand  upon 
Denmark  for  the  refusal  of  convoy  to  Danish  vessels  bound 
for  French  ports,  failed  to  daunt  the  courage  of  the  Danish 
statesmanl  By  successive  orders  in  1793  and  1794  Great 
Britain,  strong  in  the  support  of  Russia  and  Prussia,  en- 
forced her  prohibitive  policy  at  the  expense  of  the  Danish 
neutrals.  On  November  6, 1793,  in  virtue  of  an  improper 
extension  of  the  "Rule  of  1766,"  instructions  were  given  for 
the  bringing  in  by  British  cruisers  of  all  vessels  laden  with 
the  produce  of  any  French  colony,  or  with  any  provisions 
or  munitions  of  war  designed  for  the  use  of  such  a  colony^ 
This  order  was  considerably  modified  in  January,  1794^ 
but  early  in  the  following  March  further  instructions  were 


1  Goant  Bemstorff  to  Mr  Hailes,  July  2S,  1793,  covering  his  famous 
Memoir,     Catues  Cillbret,  iv.  p.  55.    Reeueil,  v,  p.  248. 

'  Baron  Krndener  to  Count  Bemstorff,  Ang.  10,  1798.  Beply  of 
Goant  Bemstorff,  Ang.  28,  1798.  Martens,  Cautet  Cil^hret,  iv.  pp.  68— 
65.    BeeueU,  v.  pp.  259—262. 

*  0.  de  Martens,  Caiue$  C4l&bret,  iv.  p.  67.  G.  F.  de  Martens, 
Recueil,  v.  p.  266. 

*  Reeueil,  v.  p.  268. 
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issued  for  the  bringing  in  of  any  vessel,  whatever  her 
destination,  laden  with  provisions  or  naval  stores  \ 

Driven  at  last  beyond  the  bounds  of  endurance  Sweden 
united  with  Denmark  to  protect  the  common  neutrality', 
and  their  combined  fleet  appeared  in  the  Sound, 
and  bj  the  Nor  were  Denmark  and  Sweden  alone  in  their  resist- 
States.  ^'^^  ^  ^^^  grods  abuse  of  power  involved  in  the  proceed- 
ings of  the  Alliea  The  Government  of  the  United  States 
was  unable  to  believe  in  May,  1793,  that  any  of  the  Euro- 
pean belligerent  states  would  attempt  such  an  unwonted 
interference  with  neutral  rights  as  that  of  the  stoppage  of 
neutral  comships  bound  for  unblockaded  ports*.  But  the 
receipt  of  the  news  of  the  issue  of  the  British  Order  in 
Council  of  June  8th  speedily  undeceived  the  President 
and  his  colleagues,  and  caused  the  widest  discontent 
throughout  the  land,  whilst  the  communication  of  the 
Order  of  November  6  threw  the  whole  country  into  flame. 
The  subsequent  Order  of  January  8th,  1794,  in  some  sort 
tempered  the  violence  of  dissatisfaction,  but  the  popular 
excitement  was  still  great,  warlike  measures  found  many 
partisans,  and  a  bill  for  the  prohibition  of  all  commercial 
intercourse  with  Great  Britain  or  in  British  products 
passed  the  House  of  Representatives  by  a  large  majority, 
and  was  only  arrested  in  the  Senate  at  the  third  reading 
by  the  casting  vote  of  the  Vice-President*. 

Meanwhile  France,  on  her  side,  ^ad  not  been  slack  in 
the  oppression  of  the  neutral  in  the  name  of  Liberty.  A 
law  of  January  18,  1798,  declared  good  prize  every  vessel 
laden  in  whole  or  in  part  with  English  merchandise,  by 
whomsoever  owned,  whilst  an  ArrSt^  of  the  Executive 

^  The  order  of  Jane  8, 1798,  so  for  as  it  directed  the  bringing  in  of 
▼eaflels  laden  with  oom,  floor  or  meal  bound  for  a  Freneh  port,  was  re- 
called on  Aag.  18,  1794.    Recwilt  v.  p.  272. 

'  Convention  between  Sweden  and  Denmark,  March  27, 179i.  Reeueil^ 
v.  p.  274. 

*  Mr  Jefferson  to  Mr  Pinckney,  May  7,  1793.  Bando^h,  Memoirs^ 
Correspondence  and  Private  Papers  of  Thomas  J^erson,  ui.  p.  232. 

«  Washington  to  Tobias  Lear,  May  6,  1794.  Sparks,  Life  ofui  Wnt- 
ing»  of  General  Washingtonj  x.  p.  408. 
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Directory  of  Oct.  29, 1798,  condemned  to  death  as  a  pirate 
any  subject  of  a  neutral  power,  who  should  accept  a  com- 
mission from,  or  serve  on  board  the  vessel  of,  the  enemies 
of  France  ^ 

The  defection  of  the   mad  Paul   from   the   British  The 
alliance  put  a  new  complexion  upon  the  £aoe  of  European  powen 
relations".  The  dispute  as  to  Neutral  Convoy*  had  brought  ^^^  ^ 
Eugland    to    the    brink    of  war  with    the   Danes    and  Armed 
Swedes.    The  Armed   Neutrality  of  1800  enabled  the  |g^*^- 
Powers  of  the  North  to  publicly  formulate,  together  with 
the  principles  of  the  neutral  league  of  1780,  two  further 
rules,  the  one  asserting  the  necessity  for  actual  direct  Its  prinoi- 
notice  by  the  blockading  squadron  as  a  preliminary  to  the 
seizure  of  a  blockade-runner,  the  second  setting  out  the 
view  as  to  the  protection  afforded  by  neutral  convoy  for 
which  the  Danes  and  Swedes  contended,  and  which  had 
been  expressed  in  sundry  treaties*  concluded  since  1780 
by  the  parties  to  the  First  Armed  Neutrality. 

*  Martens,  Recueil,  vi.  p.  775. 

*  AnUf  p.  810.  Mortens,  Reeueilf  vxi.  p.  426 ;  St^pliment,  n.  pp. 
344>-476.  Cauaet  CdJlbres,  vr.  pp.  219—302.  NouveUei  Cautes  C€tthre$, 
pp.  176—272.   Life  and  Corretpandenee  of  Marquess  WellesUy,  ii.  chap.  y. 

*  AnU,  pp.  310—312. 

The  first  formal  instrootions  to  neutral  oonvoying  officers  to  resist 
search  seem  to  have  been  given  in  1653  bj  Christina  of  Sweden,  no 
great  aothority  on  the  rules  of  International  Law,  during  the  course  of 
war  between  England  and  Holland.  These  instructions,  which  would 
appear  not  to  have  been  put  in  practice,  were  subsequently  approved  and 
adopted  by  Christian  V.  of  Denmark  and  by  the  Dutch.  In  1762  a  Dutch 
convoy  beat  off  an  English  frigate  which  attempted  to  eiercise  the  right 
of  search,  and  the  States  General  issued  orders  in  the  same  sense  in 
1781.  The  principle  of  the  exemption  from  search  of  vessels  imder 
neutral  convpy  was  not  enunciated  by  the  Powers  of  the  Armed  Neutrality 
in  1780.  but  was  proclaimed  in  many  treaties  immediately  subsequent  to 
that  alliance.    Qessner,  Le  Droit  des  Neutres,  pp.  302 — 804. 

*  Treaties  of  Prussia  and  the  United  States,  1785  (Art.  14) ;  Bussia 
and  France,  1786  (Art.  31) ;  Bussia  and  the  Two  Sicilies,  1787  (Art.  20) ; 
Bussia  and  Portugal,  1787  (Art.  25)  and  1798  (Art.  22);  France  and  the 
United  States,  1800  (Art.  19).  Martens,  Recueil^  zl  p.  572 ;  ni.  pp.  17, 
45,  119 ;  vn.  pp.  266,  493.  See  also  the  Bussian  lUglement  pour  les 
Armateurs  Partiadiers  of  Dec.  31,  1787  (Art.  13).  Lampredi,  Del  Com- 
mereio  dei  Popoli  Neutralij  ii.  p.  262. 
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The  contest  was  violent  but  brief. 
TheSettle-  In  the  Convention  of  June  17,  1801,  which  put  an  end 
^°,  ^  to  her  differences  with  the  Powers  of  the  Norths  Great 
Britain  united  with  Russia  in  the  recognition  of  the  broad 
principle  that  neutrals  may  navigate  freely  to  the  ports 
and  on  the  coasts  of  nations  at  war.  It  was,  however, 
agreed  that  this  freedom  should  not  be  held  to  extend  to 
trading  in  articles  of  contraband,  the  list  of  which  was 
expressly  defined,  and  that,  whilst  articles  of  enemy  growth 
and  manufacture  actually  transferred  to  subjects  of  neutral 
powers  were  not  to  be  regarded  as  enemy  property,  the 
neutral  flag  should  not  cover  enemy  property  found  there- 
under. And  by  an  additional  explanatory  Declaration  of 
October  20,  1801,  the  general  permission  of  neutral  trade 
was  interpreted  as  in  no  way  allowing  the  direct  convey- 
ance by  a  neutral  carrier  of  belligerent  merchandise  and 
produce  between  the  colonies  of  the  belligerent  and  the 
mother  country. 

Having  secured  the  recognition  of  the  principles  to 
which  she  attached  supreme  importance  and  which  mainly 
affected  her  belligerent  interests,  Great  Britain  was  con- 
tent, while  maintaining  her  old  practice  as  to  notification, 
to  admit  the  rules  that  blockades  to  be  binding  must  be 
effectively  maintained  and  that  neutral  vessels,  being 
detained  for  just  and  evident  cause  only,  must  be  dealt 
with  without  delay  under  a  procedure  uniform,  prompt 
and  legal.  And  she  could  also  well  afford  to  agree  to 
regulations  which  confined  the  right  of  search  of  neutral 
convoys  to  national  vessels  of  war,  and  laid  down  particular 
formalities  for  the  exercise  of  this  right*. 
"The Con-  Neutral  commerce  had  yet  to  struggle  with  French 
BjBtem."  Edicts  and  British  Orders.  Already  in  the  last  years  of 
the  century  France  had  adopted  the  expedient  of  securing 
by  treaty  the  exclusion  of  her  enemies  from  the  ports  of 

^  Denmark  after  much  negotiation  acceded  to  the  Conyention  of  June 
17  and  the  Additional  Articles  of  Oct.  20  on  Oct.  23,  1801,  Sweden  on 
March  18, 1802.    Martens,  Causes  Ciltbres,  iv.  p.  302. 

'  C.  de  Martens,  NouveUes  Causes  CiVthres^  n.  pp.  267 — 271.  Causes 
CSUbreSt  iv.  pp.  298—299.    Oessner,  Le  Droit  des  Neutres,  pp.  46—7. 
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weak  maritime  states.  In  this  manner  the  harbouiB  of 
the  Papal  States,  Genoa,  Naples  and  Portugal  were  suc- 
cessively closed  against  British  shipping^ 

In  1801,  during  the  course  of  the  Armed  Neutrality  its  germ 
dispute,  Prussia  and  Denmark  united  to  exclude  British  ^<^d- 
commerce  firom  the  Elbe  and  the  Weser'.    A  force  ofingsof 
twelve  thousand  Danes  under  Prince  Charles  of  Hesse  i^Qd  in  the 
occupied  on  March  29  the  neutral  city  of  Hamburg,  laid  J^^'**}®™ 
an  embargo  on  all  vessels  destined  for  England,  and  took  1796— 
possession  of  all  English  property  found  within  the  port  ^®^* 
On  April  4th  twenty-four  thousand  Prussians  under  Kleist 
crossed  the  Hanoverian  frontier  and  quartered  themselves 
upon  the  Electorate;  and  on  the  following  day  three 
thousand  Danes  entered  Lubeck.    The  buoys  in  the  Elbe 
were  removed  and  the  lights  on  Heligoland  and  elsewhere 
extinguished.   Prussia  sought  to  justify  these  high-handed 
proceedings  on  the  ground  of  imperious  necessity*. 

On  the  settlement  of  the  Northern  troubles  by  Alex- 
ander after  the  battle  of  Copenhagen,  the  Czar  induced 
Prussia  and  Denmark  to  withdraw  their  intrusive  forces. 
The  Danes  quitted  Hamburg  on  March  23,  1801 ;  the 
Prussians  did  not  retire  from  Hanoverian  territory  until 
October  1st*. 

In  May,  1803,  on  the  rupture  between  France  and  The 
England  after  the  Peace  of  Amiens,  the  troops  of  Mortier  Hanover^ 
entered  Hanover,  overran  the  Electorate,  occupied  Ham- 1803. 
burg  and  Bremen,  and  closed  the  Elbe  and  the  Weser  to 
the  British  flag^   Alarmed  at  this  manifestation  of  French 
power  in  her  immediate  neighbourhood  Prussia  at  first 
joined  her  protests  to  those  of  Austria  and  Russia.    The 
skilfully  suggested    hope    of   acquiring    the    Electorate 
speedily  seduced  her  from  the  side  of  the  Allies.    The 

1  Bfaxming,  Law  of  Natiom,  chap.  z. 

*  Martens,  Catues  Cillhres,  iv.  pp.  281—288. 

s  Declaration  of  Prince  Charles  of  Hesse  to  the  Magistrates  of  Ham- 
burg, May  20,  1801.    Came*  C€lXbre9,  vr,  p.  296. 

*  Causes  C€JJbbres^  nr.  p.  293. 

"  Alison,  History  of  Europe  from  the  Commencement  of  the  French 
Revolution  to  1815,  vi.  p.  254. 
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flagrant  violation  of  German  neutral  territory  involved  in 
the  seizure  (Mar.  15,  1804)  and  subsequent  execution  of 
the  hapless  Due  d'Enghien,  and  in  the  carrying  off  of  Sir 
Qeorge  Rumbold,  the  British  Minister  to  Hamburg  (Oct. 
25,  ]  804),  might  have  taught  the  Prussian  ministers  that 
there  was  no  limit  to  the  inordinate  ambition  of  Napoleon. 
But,  whilst  Russia  and  Sweden,  Austria  and  England 
were  drawing  together  in  the  bonds  of  Pitt's  new  coalition, 
whilst  the  liberties  of  Holland  and  the  Italian  princi- 
palities were  being  trodden  under  foot  by  the  tyrant,  the 
statesmen  of  Prussia,  dazzled  by  the  glittering  bait  of 
territorial  aggrandisement,  hesitated  and  temponsed\ 
The  insatiable  greed  of  a  few  shameless  counsellors  dashed 
the  rising  hopes  of  Europe.  With  the  annihilation  of  the 
fleet  of  Villeneuve  at  Trafalgar  vanished  every  prospect  of 
the  realisation  of  Napoleon's  dreams  of  English  conquest ; 
the  destruction  of  the  squadrons  of  Dumanoir,  Willaumez, 
Leissegnes  and  Linois  swept  the  sea  of  the  French  flag  of 
war' ;  but  the  indecision  of  Prussia  enabled  Napoleon  to 
throw  his  whole  force  with  lightning  celerity  on  the 
Austrians  and  Russians,  and  so  to  rivet  for  eight  long 
years  the  chains  of  an  enslaved  Continent.  The  reward 
of  treason  was  not  long  delayed.  In  its  rapid  eastward 
march  Bemadotte's  corps  of  60,000  men,  in  accordance 
with  the  express  orders  of  Napoleon,  pushed  its  way  in 
undisguised  contempt  for  Prussian  neutrality  across  the 
Prussian  territory  of  Anspach.  The  Prussian  indignation 
knew  no  bounds,  and  the  war-party  at  Berlin  was  for  the 
moment  triumphant.  On  November  4th,  1805,  Alexan- 
der and  Frederick  William  met  at  Potsdam  and  swore 
eternal  friendship  at  the  tomb  of  the  Great  Frederick. 
Ten  days  later  Haugwitz  was  despatched  to  declare  war 
on  France.  But  the  cup  of  Prussian  humiliation  was  not 
yet  full.  Haugwitz  arrived  in  the  presence  of  Napoleon 
on  the  eve  of  Austerlitz.  Already,  on  October  19,  Mack 
had  capitulated  at  Ulm  with  30,000  men.    The  utter  rout 

^  Alison,  History  of  Europe,  vi.  ohap.  89. 
»  Ibid,  Yii.  pp.  119—122. 
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of  the  Austrian  and  Russian  armies  on  December  2nd 
struck  down  the  Emperor  at  a  blow,  and  Alexander  him- 
self was  content  to  accept  an  armistice.    Instantly,  with  a  After  the 
perfidy  and  effrontery  matchless  in  the  history  of  diplo-  fjl^^j^fa 
macy,  the  Prussian  minister  rushed  to  share  in  the  spoil  fDeo.  2, 
of  the  Allies,  and  on  December  15  was  signed  a  treaty,  Pnugian^ 
whereby  Prussia  entered  into  the  French  alliance,  and  ^ooept 

•  ,   ,  Hanoyer 

accepted  Hanover  and  all  other  Continental  dominions  of  from 
Great  Britain  in  return  for  the  cession  of  Anspach,  Neuf-  ^^"^» 
ch&tel  and  Cloves.  On  February  15, 1806,  Haugwitz  set 
his  hand  at  Paris  to  a  new  agreement,  whereby  his  master 
not  only  stipulated  for  the  annexation  of  Hanover  to 
Prussia,  but  undertook  to  exclude  British  shipping  from 
the  ports  of  the  Electorate  ^ 

In  pursuance  of  this  treaty  Prussian  troops  again  took  and  close 
possession  of  Hanover,  and  on  March  28th,  1806,  the  ports  Q^xnan 
of  the  North  Sea  and  the  rivers  flowing  into  it  were  porta  to 
declared  closed  to  English  shipping  and  commerce.  shipping. 

It  was  not  to  be  expected  that  the  British  Government 
would  tamely  submit  to  this  shameless  and  impudent 
proceeding.     Fox  replied  to  the  Prussian  edict  of  exclu- 
sion by  the  notification  on  April  8th  of  a  blockade  of  the 
mouths  of  the  Ems,  Weser,  Elbe  and  Trave',  and  the  The 
laying  of  an  embargo  on  Prussian   property  in   British  biocinde 
ports.    This  was  a  tolerably  exact  and  justifiable  answer  North 
to  Prussian  effix)ntery.    A  month  later  (May  16),  however,  rivers, 
recourse  was  had  to  the  sterner  measure  of  announcing  a 
blockade,  with  certain  limitations,  of  the  entire  coast  from 
the  Elbe  to  Brest,  a  special  rigour  being  asserted  for  the 
coast  between  Ostend  and  the  Seine.     However  natural 
under  the  circumstances  British  irritation,  however  ex- 
cusable  the  desire  to  prove  against  the  culprits  the  vast 
might  of  British  naval  supremacy,  and  however  tempered 

1  Alison,  Hittory  of  Europe,  Tin.  p.  18S. 

*  By  an  additional  order  dated  May  21,  1806,  instmotions  were  gi^en 
to  the  oommanders  of  British  vessels  of  war  and  privateers  forbidding 
any  interference  with  vessels  trading  with  the  Baltio.  6  0.  Bob.  Ap- 
pendix. 
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the  terms  of  the  order  towards  the  boD&  fide  property  of 
the  neutral,  this  proceeding  must  be  regarded  as  involving 
in  a  large  degree  the  principle  of  a  paper  blockade,  and  as 
so  far  of  more  than  questionable  legitimacy.  The  intro- 
duction of  steam  power  has  rendered  it  now  possible  for 
the  swift  cruisers  of  a  single  state  to  maintain  a  reason- 
ably effective  blockade  of  thousands  of  miles  of  coast,  but, 
powerful  as  was  the  navy  of  Great  Britain  in  1806,  her 
resources  were  not  sufficient  for  the  effective  blockade  of 
the  whole  continental  shore  of  the  German  Ocean. 
Bnptore  The   punishment  of  Prussia  was  not  to  come  from 

PrusEiBk      British  maritime  orders.    The  utter  contempt  felt  for  her 
r°^  ^1  ftfw  '^y  Napoleon  was  displayed  with  growing  frequency  and 
'  without  a  pretence  at  concealment^ ;  and  at  last  the  for- 
mation of  the  Confederation  of  the  Rhine  aroused  the 
statesmen  of  the  humiliated  kingdom  to  the  full  conscious- 
ness alike  of  the  depths  of  their  ignominy  and  the  immi- 
nence of  their  danger. 
Oreat  On  the  first  authoritative  information  of  the  alteration 

raises  her  ii^  Prussian  counsels  Great  Britain  raised  her  blockade  of 
blockade    the  Prussian  harbours  (Sept.  25).     Russia  and  Sweden 
sian  ports,  were   equally  prepared  to  admit  to  their  alliance  the 
indignant  North  German  Power.    It  was  now  the  turn  of 
Austria  to  stand  aloof.     In  the  first  burst  of  noble  enthu- 
siasm the  Prussians  rushed  almost  alone  into  war  with 
Napoleon.    Their  fury  wasted  itself  in  vain.     The  Aus- 
Battleof    trians  of  Austerlitz  were  avenired  in  the  utter  rout  of 
14^806.    Auerstadt  and  Jena  (Oct.  14),  in  the  detailed  destruction 
of  the  scattered  Prussian  corps  and  the  horrors  of  the 
storm  of  LUbeck. 

A  conqueror  triumphant  in   the  capital   of  Prussia 

^  In  the  ooarse  of  the  negotiations  carried  on  at  Paris  by  Lords 
Yarmouth  and  Lauderdale  in  the  summer  of  1806,  Napoleon  showed 
himself  quite  prepared  to  chaffer  for  a  restoration  of  Hanover  to 
Qeorge  IH.  without  any  reference  to  Frederick  William.  These  negotia- 
tions were  not  yet  finally  broken  off  when  Napoleon  put  himself  at  the 
head  of  his  army  on  the  march  against  Prussia.  See  Papers  relative  to 
the  Negotiation  with  France,  1806;  Koch  and  SchoeU,  Histoire  Abrigie  des 
TraitSi  de  Faix,  iii.  Chap.  87,  sees.  1  and  2. 


ABNORMAI.  INTERNATIONAL  LAW.  417 

Napoleon  hurled  his  defiance  at  the  Queen  of  the  Seas. 
On  November  21,  1806,  appeared  the  famous  Decree  of 
Berlin* 

It  is  a  singular  document. 

Considering,  says  Napoleon,  Berlin 

(1)  That  England  does  not  acknowledge  the  Law  of  ^"^li 
Nations  universally  observed  by  all  civilised  peoples ;  1806. 

(2)  That  she  treats  as  an  enemy  every  individual 
belonging  to  a  hostile  state  and  makes  prisoners  of  war 
not  only  of  the  crews  of  men-of-war,  but  also  of  the  crews 
of  merchant  ships  and  even  of  supercargoes  and  merchants 
who  are  proceeding  in  the  course  of  trade ; 

(3)  That  she  extends  to  merchant  ships,  to  merchan- 
dise and  to  the  property  of  private  individuals  those 
rights  of  conquest  which  belong  only  to  state  property ; 

(4)  That  she  extends  to  unfortified  commercial  towns 
and  ports,  to  havens,  and  mouths  of  rivers  the  right  of 
blockade  which,  according  to  reason  and  the  practice  of 
all  civilised  peoples,  is  only  applicable  to  strong  places ; 

(5)  That  she  declares  blockaded  places  before  which 
she  has  not  a  single  ship  of  war,  although  a  place  can 
only  be  held  blockaded  when  it  is  so  invested  that  approach 
involves  imminent  danger;  and  that  she  even  declares 
blockaded  places  which  all  her  forces  united  could  not 
blockade,  entire  coasts  and  a  whole  empire ; 

(6)  That  this  monstrous  abuse  of  the  right  of  block- 
ade has  no  other  end  than  to  prevent  intercourse  between 
peoples  and  to  raise  the  commerce  and  industry  of  England 
upon  the  ruins  of  the  trade  and  industry  of  the  Continent ; 

(7)  That,  such  being  the  evident  purpose  of  England, 
whoever  upon  the  Continent  carries  on  commerce  in  Eng- 
lish merchandise  favours  and  becomes  an  accomplice  in 
English  designs ; 

(8)  That  this  conduct  of  England,  only  worthy  of  the 
earliest  ages  of  barbarism,  has  been  a  source  of  profit  to 
this  Power  at  the  expense  of  all  others ;  and 

(9)  That  it  is  permitted  by  natural  law  to  employ 
against  an  enemy  those  weapons  which  he  himself  employs ; 

w.  27 
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he  has  resolved  to  employ  against  England  the  same 
9y8tem  which  she  has  established  by  her  maritime  code. 
The  British  Islands  are,  accordingly,  declared  in  a  state 
of  blockade,  all  commerce  and  correspondence  there- 
with prohibited,  all  letters  or  packets  addressed  to  Eng- 
land, to  an  Englishman  or  in  the  English  language 
ordered  to  be  seized,  and  all  trade  in  English  merchandise 
forbidden.  Every  subject  of  England  found  within  terri- 
tory occupied  by  the  troops  of  France  or  of  her  allies  is 
ordered  to  be  made  a  prisoner  of  war,  all  property  of 
English  subjects  and  all  merchandise  belonging  to  England 
or  coming  from  its  manufactories  and  colonies  declared 
good  prize,  and  the  entrance  into  any  port  of  any  vessel 
coming  directly  from  England  or  from  the  English  colonies 
strictly  prohibited^  These  drastic  measures  are  to  be 
firmly  adhered  to  as  fundamental  principles  of  the  Empire 
until  England  shall  acknowledge  that  the  law  of  war  is  the 
same  on  land  and  sea,  that  it  does  not  extend  to  private 
property  nor  to  the  persons  of  individuals  unconnected 
with  the  military  profession,  and  that  the  right  of  blockade 
ought  to  be  limited  to  strong  places  really  invested  by  a 
sufficient  force. 
Its  objeet.  The  object  of  Napoleon  was  sufficiently  evident.  He 
had  resolved  to  combat  the  mistress  of  the  seas  by  the 
exclusion  of  her  commerce  from  the  entire  Continent. 
"  J'ai  des  vaisseaux,"  wrote  Napoleon  to  Bemadotte,  "je 
"  n'ai  point  des  marins ;  je  ne  puis  lutter  avec  TAngleterre, 
"  je  ne  puis  la  forcer  k  la  paix  qu'avec  le  syst^me  continen- 
"  tal'."  The  conception  was  worthy  of  its  author.  But 
in  its  execution  Napoleon  boldly  cast  to  the  winds  every 
Flagrant  bond  of  law.  In  so  far  as  his  system  was  a  system  of 
oHts  **^  commercial  exclusion,  however  ill-advised  in  point  of 
provisions,  policy,  it  was  legal  enough.  In  so  fiur  as  it  assumed  to 
deal  on  the  high  seas  with  neutral  traders  to  English  ports, 

^  Koch  and  Sohoell,  Histoire  AbrSgSe  des  Traith  de  Paix,  in.  p.  GO. 
Papert  retpeeting  Austria,  Denmark^  &o.  1608,  pp.  274 — 276. 

*  Napoleon  to  the  Prince  Boyal  of  Sweden,  Mar.  8,  1811.  Martens, 
CauifM  Cilhbrei,  t.  p.  146. 
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it  became  the  lawless  pillager  of  the  capitals  of  Europe 
and  the  murderer  of  the  Due  d'Enghien. 

The  attitude  assumed  by  the  British  Government  is  The 
set  out  clearly  in  the  preamble  to  the  Order  in  Council  ooyem- 
of  January  7,  1807,  which  was  the  British  answer  to  the  n^«?*   . 
arrogant  pretensions  of  the  Berlm  Decree.  the  Order 

"  Whereas  the  French  Government  has  issued  certain  ^^7°®*^' 
"  orders,  which,  in  violation  of  the  usages  of  War,  purport  1807. 
"  to  prohibit  the  commerce  of  all  Neutral  Nations  with 
"His  Majesty's  dominions,  and  also  to  prevent  such 
"nations  from  trading  with  any  other  country,  in  any 
"articles  the  growth,  produce,  or  manufacture  of  His 
"  Majesty's  dominions :  and  whereas  the  said  Government 
"has  also  taken  upon  itself  to  declare  all  His  Majesty's 
"  dominions  to  be  in  a  state  of  blockade,  at  a  time  when 
"the  fleets  of  France  and  her  allies  are  themselves  con- 
"  fined  within  their  own  ports  by  the  superior  valour  and 
"discipline  of  the  British  navy:  and  whereas  such  at- 
"  tempts  on  the  part  of  the  enemy  would  give  to  His 
"Majesty  an  unquestionable  right  of  retaliation,  and 
"would  warrant  His  Majesty  in  enforcing  the  same 
"prohibition  of  all  commerce  with  France,  which  that 
"Power  vainly  hopes  to  effect  against  the  commerce  of 
"  His  Majesty's  subjects ;  a  prohibition  which  the  supe- 
riority of  His  Majesty's  naval  forces  might  enable  him  to 
support,  by  actually  investing  the  ports  and  coasts  of  the 
"  enemy  with  numerous  squadrons  and  cruisers,  so  as  to 
"  make  the  entrance  or  approach  thereto  manifestly  dan- 
"  gerous ;  and  whereas  His  Majesty,  though  unwilling  to 
follow  the  example  of  his  enemies,  by  proceeding  to  an 
extremity  so  distressing  to  all  nations  not  engaged  in 
"the  war,  and  carrying  on  their  accustomed  trade,  yet 
"  feels  himself  bound  by  a  due  regard  to  the  just  defence 
"  of  the  rights  and  interests  of  his  people,  not  to  suffer 
"  such  measures  to  be  taken  by  the  en6my  without  taking 
"  some  steps  on  his  part  to  restrain  this  violence,  and  to 
"  retort  upon  them  the  evils  of  their  own  injustice ;  His 
"Majesty  ia  thereupon  pleased,  by  and  with  the  advice 
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"  of  hia  Privy  Council,  to  order,  and  it  is  hereby  ordered, 
"  that  no  vessel  shall  be  permitted  to  trade  from  one  port  to 
another,  both  which  ports-  shall  belong  to  or  be  in  the 
possession  of  France  or  her  allies,  or  shall  be  so  far  under 
"  their  control,  ae  that  British  vessels  may  not  freely  trade 
"  thereatK" 

Illegality  was  thus  met  with  illegality,  and  alike  by 
original  and  by  retaliatory  edict  the  neutral  merchant  was 
the  suflFerer. 

The  war  of  edicts  had  but  begun.    It  followed  the 
course  of  the  Continental  struggle.     On  February  8,  1807, 
the  Russians  met  the  French  on  the  stubbornly  contested 
field  of  Eylau.     Early  in  April,  1807,  Russia  and  Prussia 
drew  closer  the  bonds  of  their  alliance.    Great  Britain  and 
Sweden  did  not  grant  their  adhesion  until  the  time  for 
effective   assistance   had   gone  by.     In  June,  1807,   the 
Grand  Army  of  Napoleon  took  the  field,  thanks  to  equip- 
ments supplied  in  spite  of  the   Decree  of  Berlin  firom 
Tlie  Battle  the  looms  of  Leeds  and  Halifax.     On  the  14th  of  the 
knd"j^e  ^"^®    month    the    bloody    fight    of   Friedland   induced 
14, 1807.    Alexander  to  agree  to  the  Peace  of  Tilsit  (July  7 — 9), 
Peace  of    ^^^  within  a  few  short  months  war  had  been  declared  by 
Jiii^T—fl  Russia  on  both  England  and  Sweden,  and  the  harbours 
of  Prussia  were  once  more  straitly  closed  against  British 
shipping'. 
The  Order        The   British    ministers  were  not  idle.     Their  early 
0°  Novell  ^^ild^r   remedy  failing  of  its  effect,  they  proceeded   to 
1807.         more  drastic  measures,  and  on  November  11,  1807,  there 
accordingly  appeared  a  further  Order  in  Council',  which, 
reciting  that  His  Majesty's  order  of  January  7  had  not 
answered  the  desired  purpose  either  of  compelling  the 
enemy  to  recall  his  edicts  or  of  inducing  neutral  nations 
to  interpose  with   effect  to  obtain  their  revocation,  but 

^  Edwards,  Adm.  Rep,  Appendix.  Memoirs  and  Corretpondenee  of  the 
Marquets  WellesUy,  ii.    Appendix  4. 

'  Peace  of  Tilsit,  June  9,  Art.  27.    Koch  and  Schoell,  in.  p.  44. 

>  The  Decree  of  Warsaw  of  Jan.  25,  1807,  had  been  met  on  the  British 
side  by  the  Order  in  Council  of  March  11. 
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that,  on  the  contrary,  the  edicts  had  been  recently  enforced, 
with  increased  vigour,  went  on  (1)  to  declare  blockaded 
all  the  ports  and  places  of  France  and  her  allies,  or  of 
any  other  country  at  war  with  His  Majesty,  together  with 
all  ports  and  places  in  Europe  from  which  the  British  flag 
was  excluded  and  all  ports  or  places  in  the  colonies  of 
enemies  of  Great  Britain;  (2)  to  declare  unlawful  all  trade 
in  the  produce  or  manufacture  of  those  countries  or  colo- 
nies ;  (3)  to  denounce  the  penalty  of  confiscation  against 
any  vessel  trading  from  or  to  those  countries  or  colonies, 
together  with  all  goods  or  merchandise  on  board,  and 
against  all  articles  of  the  produce  or  manu&cture  of  those 
countries  or  colonies,  as  well  as  against  any  vessel  found 
carrying  a  French  "  Certificate  of  Origin*.*' 

This  edict  was  a  fortnight  later  modified  by  an  order 
which  granted  certain  exemptions  from  its  tenns  to 
neutrals  accepting  British  licences'. 

By  a  decree  dated  at  Milan  Nov.  23, 1807,  Napoleon  The 
ordered  the  seizure  and  confiscation,  together  with  their  mIim^/^ 
cargoes,  without  exception  or  distinction  of  commodities  Nov.  23 
or  merchandise,  of  all  vessels  which  after  having  from  any 
motive  whatever  touched  at  an  English  port  should  enter ' 
a  French  harbour,  whilst   a  captain   or  seaman   falsely 
denying  such  touching  was  subjected   to  imprisonment 
and  an  enormous  fine. 

The  cup  of  neutral  sufferinsf  was  not  yet  full.     On  and  Dec. 

17   1807 

December  17, 1807,  appeared  the  second  and  more  fieunous     *        '    ^ 
Decree  of  Milan. 

"Observing  the  measures  adopted  by  the  British 
"Government  on  the  11th  of  November  last,  by  which 
"  vessels  belonging  to  neutral,  friendly,  or  even  Powers  the 
"allies  of  England,  are  made  liable,  not  only  to  be 
"searched  by  English  cruisers,  but  to  be  compulsorily 
"detained  in  England,  and  to  have  a  tax  laid  on  them 


^  A  certificate  from  a  French  commercial  agent  setting  forth  that  the 
articles  of  the  cargo  were  not  of  British  produce  or  manufacture. 
'  Koch  and  Schoell,  in.  p.  62. 
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''  of  80  much  per  cent,  on  the  cargo,  to  be  regulated  by  the 
"  British  Legislature ; 

^  Observing  that  by  these  acts  the  British  Government 
"  denationalises  ships  of  every  nation  in  Europe,  that  it  is 
**  not  competent  for  any  Government  to  detract  from  its 
own  independence  and  rights,  all  the  sovereigns  in 
Europe  having  iu  trust  the  sovereignties  and  indepen- 
dence of  the  flag ;  that  if,  by  an  unpardonable  weakness, 
"  which  in  the  eyes  of  posterity  would  be  an  indelible 
stain,  such  a  tyranny  were  allowed  to  be  established 
into  principles,  and  consecrated  by  usage,  the  English 
would  avail  themselves  of  it  to  assert  it  as  a  right, 
"as  they  have  availed  themselves  of  the  tolerance  of 
"Governments  to  establish  the  in&mous  principle,  that 
"  the  flag  of  a  nation  does  not  cover  goods,  and  to  give  to 
"their  right  of  blockade  an  arbitrary  extension  which 
"  infringes  on  the  sovereignty  of  every  state,"  the  tyrant 
who  had  trampled  under  foot  the  liberties  of  every  people 
in  Europe  save  those  of  England  and  Russia,  "the  Em- 
"peror  of  the  French,  King  of  Italy  and  Protector  of 
"  the  Rhenish  Confederation,"  decrees  that; — 

"  Art.  I.  Every  ship,  to  whatever  nation  it  may  belong, 
that  shall  have  submitted  to  be  seai^hed  by  an  English 
ship,  or  to  a  voyage  to  England,  or  that  shall  have  paid 
"  any  tax  whatsoever  to  the  English  Government,  is  there- 
"  by,  and  for  that  alone,  declared  to  be  denationalised,  to 
"  have  forfeited  the  protection  of  its  King,  and  to  have 
"  become  English  property. 

"Art.  II.  Whether  the  ships  thus  denationalised  by 
"  the  arbitrary  measures  of  the  English  Government,  enter 
"into  our  ports,  or  those  of  our  allies,  or  whether  they 
"fall  into  the  hands  of  our  ships  of  war,  or  of  our 
"privateers,  they  are  declared  to  be  good  and  lawful 
prizes. 

"  Art.  III.  The  British  islands  are  declared  to  be  in  a 
state  of  blockade,  both  by  land  and  sea.  Every  ship,  of 
whatever  nation,  or  whatsoever  the  nature  of  its  cargo 
may  be,  that  sails  from  the  ports  of  England,  or  those  of 
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"  the  English  colonies,  and  of  the  countries  occupied  by 
''English  troops,  and  proceeding  to  England,  or  to  the 
"English  colonies,  or  to  countries  occupied  by  English 
"troops,  is  good  and  lawful  prize,  as  contrary  to  the 
"present  decree;  and  may  be  captured  by  our  ships 
"  of  war  or  our  privateers  and  adjudged  to  the  captor. 

"  Art.  IV.  These  measures,  which  are  resorted  to  only 
"  in  just  retaliation  of  the  barbarous  system  adopted  by 
"England,  which  assimilates  its  legislation  to  that  of 
"  Algiers,  shall  cease  to  have  any  effect  with  respect  to  all 
"nations  who  shall  have  the  firmness  to  compel  the 
"English  Government  to  respect  their  flag.  They  shall 
continue  to  be  rigorously  in  force,  as  long  as  that 
Government  does  not  return  to  the  principle  of  the  law 
"of  nations,  which  regulates  the  relations  of  civilized 
states  in  a  state  of  war.  The  provisions  of  the  present 
decree  shall  be  abrogated  and  null,  in  fact,  as  soon  as  the 
"English  abide  again  by  the  principles  of  the  law  of 
"  nations,  which  are  also  the  principles  of  justice  and  of 
"  honour^" 

Great  Britain  in  consequence  of  negotiations  with  the  Greftt 
United  States  made  the  first  step  towards  a  return  to  a  ^akes^the 
more  recoilar  treatment  of  neutral  commerce  by  an  order  first  retro- 
in  Council  of  April  26,  1809".     Napoleon,  however,  con-  ^the 
tinned  the  issue  of  new  decrees  with  unabated  ardour.  ^'^^'^ 
His  career  of  oppression  and  violence  reached  its  zenith  April  26, 

in  the  Tariff  of  Trianon*  which  submitted  colonial  pro-  J®^' 

«       '  The 

duce  arriving  in  French  ports  to  a  tax  of  50  per  cent..  Decree  of 

and  in   the  imbecile   Decree   of  Fontainebleau*    which  T"*^^'^' 

Aug.  5, 

ordered  the  burning  of  all  merchandise  being  the  produce  isio. 
of  British  manufactories  found  on  French  soil  or  in  terri-  J^®       . 

Decree  of 

tory  occupied  by  French  troops.  Fontaine- 

bleaa,  Oct. 
19, 1810. 

*  Memoin  and  Correspondence  of  the, Marquess  Wellesleyt  n.  Appendix 

7.    Edwards,  Adm.  Rep.    Appendix. 

>  Koch  and  Sohoell,  in.  p.  63.    Edwards,  Appendix. 

>  Aug.  6,  1810.     The  Decree  of  Trianon  was  followed  by  that  of  St 
Cload,  Sept.  12,  1810.    Koch  and  Sohoell,  m.  p.  68. 

^  Oct.  19,  1810.    Ibid.  p.  63. 
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Protests  of  Meanwhile  the  neutral  Powers  had  not  kept  silence. 
Powers;  ^  ^^^  earliest  intimation  of  the  first  British  Order  in 
Denmark,  Council,  Denmark  protested  energetically\  The  British 
Government  in  reply*  insisted  on  their  right  of  retaliation 
and  on  the  peculiar  character  of  the  trade  affected.  The 
object  of  the  Order  was,  they  said,  to  prevent  the  enemy 
from  carrying  on  his  coasting  trade  by  means  of  neutral 
bottoms  at  a  time  when  the  naval  superiority  of  Great 
Britain  precluded  him  from  employing  vessels  navigated 
under  his  own  flag  and  belonging  to  his  own  subjects.  It 
was  principally  in  consequence  of  the  success  of  the 
British  maritime  force,  which  had  almost  annihilated  the 
navigation  of  the  French,  that  the  ships  of  Denmark  and 
other  neutral  states  were  employed  as  carriers  from  hostile 
port  to  hostile  port ;  and  it  was  notorious  that  the  trade 
thus  carried  on  was  supported  by  the  shameful  misconduct 
of  neutral  merchants,  who  lent  their  names  for  a  small 
percentage,  not  only  to  cover  the  goods,  but  to  mask  the 
ships  of  the  French.  These  contentions  were  relevant 
and  powerful  enough.  Great  Britain,  however,  had  in  fact 
a  stronger  justification.  The  struggle  between  England 
and  France  was,  as  Napoleon  wrote  to  Junot,  a  "  contest 
of  life  and  death'."  The  same  overwhelming  instinct  of 
self-preservation  which  led  to  the  seizure  by  the  British  of 
the  Danish  fleet  in  the  later  days  of  1807  induced  the 
British  Government  in  the  earlier  months  of  that  year  to 
embark  in  the  war  of  decrees  with  Napoleon, 
and  the  A  stronger  Power  than  hapless  Denmark  took  up  the 

cause  of  the  neutral  trader. 
United  The   Government  of  the    United    States   addressed 

States.  strong  remonstrances  to  Great  Britain  against  the  Orders 
in  Council,  and  repelled  the  British  plea  of  retaliation  on 
the  ground  that  the  French  Decree  was  no  more  than 
a  general  act  of  prohibition   of  British   commerce  with 

J  Mr  Bist  to  Viscount  Howick,   Mar.   9,   1807.     Papers  respecting 
Austria,  Denmark,  &o,  1808,  p.  33. 

3  Viscount  Howick  to  Mr  Hist,  Mar.  17,  1807. 

«  Nov.  23,  1806.     Alison,  Iligtory  of  Europe  to  1815,  vm.  p.  135  note. 
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French  ports'.  The  American  Government  had  in  fact 
been  led  to  understand  by  the  French  Minister  of  Marine 
that  the  Berlin  Decree  would  not  be  put  into  exercise 
against  American  traders'.  But  when  early  in  October 
1807  the  cargo  of  the  ''Horizon/'  an  American  vessel 
bound  from  Great  Britain  to  Lima  and  wrecked  on  the 
coast  of  France,  was  confiscated  under  the  Decree,  Mr 
Madison  was  effectually  disabused  of  his  impressions  as 
to  French  moderation*.  Spirited  and  reiterated  re- 
monstrances were  thereupon  addressed  in  like  fashion  to 
the  French  ministers^  and,  in  default  of  satisfactory  ex- 
planations, the  American  Cabinet  proceeded  as  a  measure 
of  precaution  to  lay  an  embargo  on  their  own  vessels 
in  port*. 

The  United  States  Government  saw  clearly  the  diffi- 
culties of  their  situation.  The  Berlin  Decree  as  expounded 
and  executed  subsequent  to  the  18th  September,  1807, 
and  the  British  Order  in  Council  of  the  11th  November 
ensuing  were,  they  felt,  so  far  as  they  affected  the  United 
States,  contemporaneous  aggressions  of  the  belligerent 
Powers,  equally  unprovoked  and  equally  indefensible. 
These  Ordinances,  together  with  the  Milan  Decree  of 
December,  1807,  which  filled  the  measure  of  usurpation, 
would,  on  the  principle  of  self-defence,  have  justified 
immediate  hostilities  on  the  part  of  the  United  States. 
But  to  engage  in  war  must  be  to  engage  in  war  with  both 
nations,  since  to  declare  hostilities  against  one  would  be  to 
fall  in  with  the  wishes  of  the  other,  neither  Great  Britain 

1  Mr  Madison  to  the  Hon.  D.  M.  Erskine,  March  25,  1808.  Cor- 
respondence between  Hit  Majesty^i  Oovemment  and  the  United  States  on 
the  Orders  in  Council,  Feb.  1,  1809,  p.  621. 

'  Mr  Madison  to  General  Armstrong,  May  22,  1807,  Proceedings  of 
the  United  Stoics  of  America  respecting  their  Commerce^  Feb.  13,  1809,  p. 
99.  Message  of  President  Jefferson  to  Congress,  Feb.  19,  1807,  Papers 
respecting  Austria,  Denmark,  &o.  1808,  pp.  271—272,  278—279. 

>  Mr  Madison  to  the  Hon.  D.  M.  Erskine,  Mar.  25, 1808.  Mr  Madison 
to  General  Armstrong,  Feb.  8  and  18,  1808,  Proceedings  of  the  United 
States,  Ao.  p.  101. 

^  Ibid.  pp.  115  et  seqq. 

B  Mr  Madison  to  Mr  Pinkney,  Dec.  23,  1807,  Ibid.  p.  146. 
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nor  France  being  averse  to  drawing  the  United  States  into 
war  with  her  adversary'.    They  judged  it  preferable  there- 
fore in  the  first  instance  to  avoid  war  by  withdrawing 
their  vessels  from  the  seas*,  and  at  length,  wearied  by  the 
failure  of  prolonged  negotiations,  adopted    the    drastic 
measure  of  a  Non-Intercourse  Act  against  the  subjects 
and  commerce  of  both  belligerents'. 
Tbeaetion       This  energetic  action  was  not  devoid  of  effect.     On 
Ui^ed      -August  5y  1810,  Napoleon  communicated  to  the  minister 
Btatet       of  the  United  States  at  Paris  his  willingness  to  revoke  the 
joaj^y  to*  Decrees  of  Berlin  and  Milan,  provided  that  either  Great 
the  rmll   Britain  should  also  recall  her  Orders  in  Council  or  the 

alike  of  the 

Deoreee  of  United  States  should  cause  their  rights  to  be  respected  by 
Napoleon  ^j^^  English.  On  April  28,  1811,  in  consequence  of  the 
reception  accorded  to  this  intimation  by  the  President, 
the  Imperial  Decrees  were  revoked  with  respect  to 
and  of  the  American  vessels.  The  British  Orders  were  recalled  on 
o^i«  in  *^^^®  23, 1812,  but  not  before  the  outbreak  of  hostilities 
CoanoU.     between  the  United  States  and  Great  Britain^ 

The  statesmen  of  the  United  States  were  not  singular 

in  their  realisation  of  the  difficulty  of  maintaining  the 

position  of  neutrality  with  respect  to  the  great  European 

struggle. 

The  Sweden,  under  the  provisions  of  the  treaty  of  Paris 

of  the  Con-  ^f  J^^J^  ^»  1810,  which  put  an  end  to  the  war  begun  by 

tinental     Qustavus  Adolphus  in  October  1805,  adopted  fully  and 

illustrated  entirely  the  Continental  System,  and  engaged  to  close  her 

^^{^     J  ports  to  English  shipping  and  to  prohibit  the  entrance 

Napoleon   into  her  territory  under  any  flag  of  English  produce  or 

den,  1810^  merchandise'.     This  submission  fell  far  short  of  the  in- 

1813.         ordinate  views  of  Napoleon.      Complaints   were  almost 

instantaDCously  made  of  the  continuance  by  the  Swedes 

with  the  English  of  contraband  commercial  relations,  for 

1  The  Seoretary  of  State  to  Mr  Pinlm^,  April  4, 1808. 
'  Report  of  the  Committee  on  Foreign  Belations,  Proceedingi  of  the 
United  States,  Ac.  pp.  206^208. 
s  March  1,  1809. 

*  Edwards,  Adm,  Rep.  Appendix.  Eooh  and  Sohoell,  in.  pp.  189 — 193. 
>  Martens,  Cauaea  C€Ubres,  y.  p.  115. 
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which  the  configuration  of  the  Swedish  coasts  aflForded 
peculiar  facilities,  and  already  on  November  13,  1810, 
Baron  Alquier,  the  French  minister  at  Stockholm,  ad- 
dressed to  the  Swedish  Qovemment  a  haughty  and  insolent 
demand  for  a  declaration  of  war  against  England  ^  It 
was  a  cruel  alternative  which  was  offered  to  Sweden.  On 
the  one  hand,  her  commercial  and  industrial  interests 
called  for  peace  and  retrenchment,  her  requirements,  par- 
ticularly in  the  matter  of  her  salt  supply,  naturally  bound 
her  to  Great  Britain,  and  an  immediate  rupture  with  the 
great  maritime  power  would  place  her  mercantile  marine 
in  distant  seas  at  the  mercy  of  British  cruisers';  on  the 
other,  war  with  France  would  expose  at  least  her  German 
possessions  to  immediate  occupation  by  the  forces  of 
Napoleon.  In  his  distress,  Charles  XIII.  strove  to  parry 
the  blow  by  a  formal  submission.  He  agreed  to  declare 
war  upon  England,  to  seize  all  British  shipping  in  his 
ports,  and  to  enforce  to  the  full  the  Continental  System'. 
'  The  sacrifice  was  in  vain.  Napoleon  was  determined 
on  nothing  less  than  a  Northern  System  after  the  model 
of  the  Confederation  of  the  Bhine.  Neutrals,  as  he 
declared  in  his  fury  to  the  Swedish  ambassador,  had 
ceased  to  be*.  The  demand  for  two  thousand  Swedish 
marines  for  the  manning  of  French  men-of-war*  was 
followed  by  the  most  flagrant  acts  of  contempt  for  the 
Swedish  flag.  French  privateers  preyed  on  the  unprotected 
commerce  of  Sweden  in  her  very  ports,  and  Swedish 
merchant  seamen  were  compulsorily  enlisted  for  the 
French  naval  service*.    While  English  policy  reduced  the 

^  Baron  Alquier  to  Baron  d'Engestrdm,  Nov.  13, 1810.    Ibid.  p.  118. 

>  The  Prince  Boyal  of  Sweden  to  Napoleon,  Not.  19,  1810,  Ibid.  p. 
131. 

>  Baron  d'Engestrom  to  Baron  Alquier,  Nov.  18,  1810,  Martens, 
Causes  C€l^bre8,  v.  p.  121. 

«  ** n  n*y  a  plus  de  neutres :  TAngleterre  n*en  reconnatt  pas;  je  ne  veuz 
*'  pas  plus  en  reoonnaitre."  Beport  of  Baron  de  Lagerbielke  to  the  King 
of  Sweden,  Oct.  26, 1810,  Ihid.  p.  126. 

^  Baron  Alquier  to  Baron  d'Engestrdm,  Dec.  26, 1810,  Ibid.  p.  137. 

*  Martens,  Catues  Ciiibres,  y.  pp.  146 — 151. 
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Anglo-Swedish  war  to  a  mere  form  and  English  money 
found  its  way  to  Swedish  coffers,  the  Swedes  complained 
in  vain  of  the  repeated  arbitrary  and  insulting  conduct  of 
their  French  allies.  The  climax  was  reached  when  in 
January,  1812,  the  troops  of  the  Prince  of  Eckmuhl  took 
possession  of  the  capital  of  Pomerania  and  the  Isle  of 
Rugen,  Swedish  officials  were  deposed  from  their  functions, 
and  Swedish  regiments  were  despatched  to  France  as 
prisoners  of  war*. 

Tyranny  had  at  last  reached  its  natural  term.  When  on 
July  18, 1812,  the  Peace  of  Orebro  converted  the  oppofiing 
English  and  Swedes  into  close  allies,  Alexander  had 
already  established  a  complete  understanding  with  Ber- 
nadotte',  and  ten  months  later  (May  18,  1813)  the  noble- 
hearted  Prince  Royal  of  Sweden  landed  at  Stralsund  at 
the  head  of  his  troops  to  share  in  the  great  crusade  for 
the  overthrow  of  his  old  companion  in  arms. 
(7)  rfc«  The  Continental  System  had  brought  under   close 

Siau  Pre-  review  at  the  hands  of  Europe  two  all-important  questions 
vention,     q{  International  Law,  the(question  of  the  general  right  of 
neutral  traders  to  carry  on  commerce  with  belligerent 
countries,^and  the  (question  of  the  conditions  necessary  for 
the  legitimate  exercise  by  a  belligerent  of  the  war-right 
The  known  as  the  rieht  of  blockade.\    Meanwhile  in  the  West 

TT     '4aA 

States  be-  Attention  had  been  drawn  as  a  result  of  the  contest  of  the 

come  the  same  combatants  to  a  subject  of  equal  import,  the  question 

pions  of  the  sanctity  of  neutral  territorial  rights. 
BaneTitT  ^^  earlier  days  the  sanctity  of  neutral  territory  had 

of  neutral  been  freely  set  at  nought  by  belligerents.    The  German 

HghuP^  territory  was  continually  invaded  by  the  combatants  in 

Violation  the   Dutch   War  of   Liberation*.     The   Spaniards    were 

of  neutral  attacked  by  the  Dutch  under  the  very  ffuns  of  Dover 

terntoiy  .       •'  '^    ^ 

frequent     Castle  in  1605*,  and  in  1639  Van  Tromp  destroyed  the 

in  earlier 
dajB, 

1  Martens,  Causei  CiJ^bre$y  p.  151. 

*  The  Emperor  of  Buesia  to  the  Prince  Royal  of  Sweden,  Dec.  9, 1810. 
The  Prince  Bojal  of  Sweden  to  the  Emperor  of  Bnema,  Jan.  16,  1811, 
and  Mar.  7,  1812,  Martens,  Causes  CiUthres^  pp.  161—164. 

»  Grotius,  HisL  14,  p.  767.  *  Ibid,  14,  p.  794. 
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Spanish  fleet  in  the  Downs  under  the  eyes  of  Pennington's 
squadron'.  In  1665  the  English  in  their  turn  attacked 
the  Dutch  fleet  in  the  neutral  harbour  of  Bergen,  antici- 
pating evidently  the  countenance  of  the  Danish  authori- 
ties, but  were  beaten  off*.  Whilst  in  1668  the  French 
took  an  Ostend  vessel  from  the  quay  in  Torbay,  lauded  a 
force  to  take  away  goods  belonging  to  it,  and  carried  off 
four  Ostenders  as  prisoners  from  the  very  shore'. 

The  introduction  in  various  treaties  of  the  later  part  bat  a 
of  the  18th  century  of  a  stipulation  binding  the  con-^^'^ 
tracting  parties  not  to  permit  hostilities  between  bel-  sets  in 
ligereuts  within  a  cannon-shot  of  their  coasts,  or  not  to  theTsth 
attack  within  the  like  distance  of  neutral  shores,  seems  to  ^^^^^' 
suggest  at  once  an  existing  lax  practice  and  a  growing 
recognition  of  the  duties  incumbent  on  neutrals^ 

During  the  French  Revolutionary  contest  the  most  Contempt 
flagrant  violations  of  neutral  territorial  jurisdiction  were  nentral 
of  frequent  occurrence.     British   seamen   were   in    this  territorial 
regard  not  the  least  backward   offenders.     In   1793  ati^oom^ 
French  frigate  was  captured  in  the  port  of  Qenoa  by  two  ?J***^^'  ^ 
English  men-of-war,  and  its  restoration  was  refused  by  the  of  the 
British  Government*.    The  more  than  suspected  unneutral  ^"iJ. 
conduct  of  the  Genoese  may  have  been  the  occasion  of  tion. 


1  Hosack,  Law  of  Nations,  pp.  218—219. 

'  Arlington's  Letters,  p.  18.  Burnet,  History  of  His  Own  Time, 
I.  pp.  221—224.    Vattel,  in.  7,  §  182. 

*  Arlington's  Letters,  pp.  238—9.  Reparation  for  these  proceedings 
was  demanded  from  France,  hat  Sir  Thomas  Allen,  the  Britieh  admiral, 
had  fortunately  anticipated  the  necessity  for  restitution  by  recovering  the 
prizes  and  prisoners  out  of  the  hands  of  the  captors.  For  similar  inci- 
dents see  HaU,  International  Law,  Part  iv.  chap.  ii. 

*  Treaties  of  Great  Britain  and  Morocco  1751,  1760—61  and  1763 
(Art  22),  Great  Britain  and  France  1786  (Art.  41),  U.  S.  and  Morocco 
1787  (Arts.  10  and  11),  Bussia  and  Portugal  1787  (Art.  24),  Russia  and 
France  1787  (Art.  28),  Russia  and  the  Two  Sicilies  1787  (Art.  19),  U.  S. 
and  Great  Britain  1795  (Art.  25),  U.  S.  and  Tripoli  1796,  U.  S.  and 
Tunis  1797;  Martens,  Recueil,  n.  p.  704;  m.  pp.  16,  45,  67,  118 ;  it.  p. 
21 ;  Yi.  p.  880  ;  vii.  p.  148;  Supplement,  u.  p.  180;  Chalmers,  il  pp.  353, 
541.  Treaties  from  1688,  p.  121.  R^glement  of  the  Empress  of  Russia, 
Deo.  81, 1787  (Art.  2). 

>  He£fter,  Le  Droit  International  (Ed.  Geflfcken),  Liv.  ii.  §  147,  note. 
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this  untoward  incidents  but  the  like  excuse  is  not  forth- 
coming for  many  like  acts  of  British  belligerent  lawless- 
ness. The  British  man-of-war,  the  "Nemesis,"  having 
been  taken  by  three  French  frigates  in  the  neutral 
harbour  of  Smyrna,  was  in  1797,  together  with  two 
French  men-of-war,  cut  out  by  the  British  whilst  lying  in 
the  neutral  waters  of  Tunis*. 

The  British  Oovemment  did,  indeed,  from  time  to 
time  disavow  the  irregular  action  of  its  subordinates,  and 
restore  prizes  taken  in  violation  of  neutral  jurisdiction', 
but  the  zeal  of  naval  commanders  and  privateersmen  too 
often  carried  them  beyond  the  bounds  of  law. 

Such  lawless  proceedings  were  not,  however,  confined 
to  British  war-practice  or  to  the  sphere  of  maritime 
hostilities.  Murat  on  November  6, 1806,  pursued  a  corps 
of  Prussians  under  Bliicher  across  the  Danish  frontier,  and, 
on  coming  into  violent  collision  with  Danish  forces,  in- 
formed the  Danish  commander  that  French  troops  would 
pursue  their  enemies  wherever  they  were  to  be  found*. 
And  this  insolent  declaration  was  abundantly  borne  out  by 
the  constant  practice  of  Napoleon  and  his  marshals".  No 
qualms  as  to  neutral  borders  interfered  with  the  march  of 
the  Imperial  armies. 

But  there  remained  one  state  at  least  which  had 
alike  the  power  and  the  will  to  defend  her  outraged 
digiiity.  • 
Theaotion  On  April  12,  1793,  in  a  letter  to  Jefferson  Washington 
Curtoo/  expressed  the  opinion  that  it  behoved  the  Government  to 
use  every  means  in  its  power  to  prevent  the  citizens  of  the 
United  States  from  embroiling  their  country  vrith  either 
of  the  belligerent  powers,  France  and  Great  Britain,  and 
required  the  Secretary  of  State  to  give  the  subject 
mature  consideration    in    order   that    measures  for  the 

1  Brenton,  Life  of  St  Vincent,  i.  pp.  225,  235,  243. 

>  Ibid.  p.  306. 

>  Martens,  Games  CiJXbres,  iv.  pp.  272—280. 

*  Mr  Garlike  to  Viscount  Howiok,  Nov.  11,  1806,  Papen  respecting 
Austria,  Denmark^  Ac,  1808,  pp.  483 — 5. 

'  Alison,  History  of  Europe  to  1815,  vi.  p.  535.     Ante,  p.  414. 
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maintenance  of  a  strict  neutrality  might  be  adopted  with- 
out delay*. 

On  April  22, 1793,  in  pursuance  of  a  resolution  agreed  The  Pro- 
upon  at  a  meeting  of  the  Cabinet  three  days  before*,  of  ^en- 
Washington  issued  a  Proclamation  whereby,  calling  atten-  V*^*.*^' 
tion  to  the  existing  European  war,  he  warned  the  citizens  1793. 
of  the  United  States  to  refrain  from  any  proceedings  which 
might  in  any  way  tend  to  contravene  the  disposition  of 
the  United  States  Government  to  maintain  a  sincere  and 
strict  neutrality,  and  made  it  known  that  no  protection 
.would  be  afforded  by  that  Government  to  any  subject 
rendering  himself  liable  to  punishment  or  forfeiture  under 
the  law  of  nations  by  committing,  aiding  and  abetting 
hostilities  or  carrying  contraband'. 

On  the  very  day  of  the  issue  of  the  Proclamation  the  M.  Genet 
news  reached  Philadelphia  of  the  arrival  on  American  soil  ^on. 
of  M.  Genet,  accredited  to  succeed  M.  de  Ternant  as 
Minister  Plenipotentiary  of  France.  Instead  of  proceeding 
directly  to  the  capital  the  new  minister  landed  on  April  8th 
at  Charleston,  and  there  at  once  began  to  fit  out  priva- 
teers, to  offer  commissions  to  citizens  of  the  United  States 
to  cruise  in  the  service  of  France  against  Great  Britain, 
and  otherwise  to  employ  the  territory  of  the  United  States 
as  a  base  of  belligerent  operations.  French  Consular  prize- 
courts  were  set  up  and  prizes  brought  in  for  condemnation 
in  American  ports^ 

These  proceedings,  as  was  natural,  did  not  escape  the 
observation  of  the  British  minister. 

On  May  2,  1793,  Mr  Hammond  made  known  to  Mr  Com- 
Jefferson  the  circumstances  of  the  capture  on  April  25th  fhe^Britkh 
in  the  Delaware  of  the  British  ship  "  Grange  "  by  a  French  minister, 
frigate,  which  subsequently  took  her  prize  into  the  port  of 

^  Sparka,  Life  and,  Writings  of  General  Woihington,  Vol  x.  p.  336. 
<  Ibid.  p.  534. 

*  The  Case  of  Great  Britain  before  the  Tribunal  at  Geneva^  Appendix 
▼.  p.  237.  Sparks,  Life  and  Writings  of  General  Waehington^  Vol.  x. 
p.  535.    Martens,  Ree,  v.  p.  234. 

*  Mr  Je£fer8on  to  Oonvemear  Morris,  Ang.  16,  1798.  Randolph,  Cor- 
respondence of  Thomas  Jefferson,  ixi.  p.  273. 
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Philadelphia,  and  demanded  the  restoration  of  the  vessel 
and  the  liberation  of  her  crew  as  having  been  captured 
within  the  jurisdiction  of  the  United  States  in  direct 
violation  of  the  law  of  nations^ 

Six  days  later  he  reported  the  receipt  of  information 
as  to  the  fitting  out  under  French  commissions  at  Charles- 
ton of  two  privateers  to  cruise  against  British  commerce, 
drew  attention  to  the  proceedings  as  breaches  of  the 
neutrality  of  the  United  States,  and  suggested  preventive 
measures  for  the  future  and  the  restoration  of  prizes  so 
made*. 

In  subsequent  communications  of  the  same  date  he 
complained  of  the  condemnation  of  British  prizes  by  a 
prize-court  set  up  by  the  French  consul  at  Charleston, 
and  of  the  sale  to  a  French  agent  at  New  York  of  a  con- 
siderable quantity  of  arms  and  military  accoutrements'. 

The  American  Government  was  for  fi-om  turning  a 
deaf  ear  to  such  serious  representations. 
Beply  On  May  15  Mr  Jefferson  communicated  the  decision  of 

Jeflerflon.  ^^^  President  on  these  several  complaints\     The  estab- 
The  lishment  of  the  French  Consular  Prize  Court  was,  he 

will  yindi-  wrote,  rightly  denominated  as  unwarranted  either  by  the 
^^  '^®  usage  of  nations  or  by  the  treaty  relations  of  the  United 
dignity.  States  and  France,  and  was  an  act  of  disrespect  toward 
the  United  States  to  which  its  Government  could  not 
be  inattentive.  The  complaint  as  to  the  capture  of  the 
"  Grange  "  was,  after  an  examination  begun'  immediately 
after  the  receipt  of  Mr  Hammond's  representation,  held 
well  founded,  and  the  liberation  of  the  crew  and  the  resti- 
tution of  the  ship  and  cargo  promised.  The  practice  of 
commissioning,  equipping  and  manning  vessels  in  Ameri- 

1  Mr  0.  Hammond  to  Mr  Jefferson,  May  2,  1793,  Appendix  to  the 
Case  of  Great  Britain,  v.  pp.  238—239. 

*  Mr  G.  Hammond  to  Mr  Jefferson,  May  8,  1793,  Appendix  to  the 
Ca»e  of  Great  Britain,  v.  p.  241, 

3  Ibid, 

^  Mr  Jefferson  to  Mr  Hammond,  May  16,  1793;  Randolph,  Corre- 
gpondence  of  Thomas  Jefferson,  m.  p.  234. 

^  Mr  Jefferson  to  M.  de  Ternant,  May  3,  1793 ;  Ibid.  iii.  p.  231. 
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can  ports  to  cruise  on  any  of  the  belligerent  parties  was 
entirely  disapproved,  and  a  promise  given  of  eifectual 
measures  to  prevent  its  repetition.  And  the  conduct  of 
citizens  of  the  United  States  in  engaging  in  hostilities 
was  equally  condemned  in  the  highest  degree.  But  in 
the  matter  of  the  sale  of  arms  and  accoutrements  the 
position  must  be  clearly  taken  up  that  such  sale  con- 
stituted no  violation  of  neutral  duties^ 

"  Our  citizens/'  wrote  the  American  Secretary,  "  have  It  is  not, 
"  been  always  free  to  make,  vend  and  export  arms.     It  is  ^^duty 
"  the  constant  occupation  and  livelihood  of  some  of  them,  of  the 
"To  suppress  their  calling,  the  only  means  perhaps  ofmentto 
"  their  subsistence,  because  a  war  exists  in  foreiim  and  P'^T^* 

oontrft- 

"  distant  countries,  in  which  we  have  no  concern,  would  band  trad- 
"  scarcely  be  expected.     It  would  be  hard  in  principle  and  ^^^'of  *^^ 
"  impossible  in  practice.     The  law  of  nations,  therefore,  American 
"  respecting  the  rights  of  those  at  peace,  does  not  require  "*  ^^ 
"  from  them  such  an  internal  derangement  in  their  occu- 
"pations.    It  is  satisfied  with  the  external  penalty  pro- 
"  nounced  in  the  President's  proclamation,  that  of  confis- 
"  cation  of  such  portion  of  these  arms  as  shall  fall  into  the 
"  hands  of  any  of  the  belligerent  powers  on  their  way  to 
"  the  ports  of  their  enemies.     To  this  penalty  our  citizens 
"  are  warned,  that  they  will  be  abandoned,  and  that  even 
"  private  contraventions  may  work  no  inequality  between 
"the  parties  at  war;  the  benefit  of  them  will  be  left 
"  equally  free  and  open  to  all^" 

On  May  16  M.  Genet  arrived  at  the  capital  which  he  M.  Genet 
might  have  reached  five  or  six  weeks  before.     On  the  delphia. 
following  day  his  predecessor  notified  his  recall,  and  M. 
Qenet  was  formally  received  by  the  President. 

On  May  17  Mr  Hammond  drew  the  attention  of  the 
American  Government  to  the  breaches  of  the  neutrality  of 

^  The  decision  of  the  President  was  communicated  on  the  same  day  to 
the  French  Minister.  Mr  Jefferson  to  M.  de  Temant,  May  15,  1793 ; 
Ibid,  m.  p.  286. 

*  Mr  Jefferson  to  Mr  0.  Hammond,  May  15,  1798,  Appendix  to  the 
Ctue  of  Oreat  Britain^  t.  pp.  241 — 242.  Bandolph,  Correspondence  of 
ThomaB  Jefferson^  iii.  p.  284. 

W.  28 
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the  United  States,  and  to  the  contravention  of  the  terms 
of  the  President's  Proclamation,  involved  in  the  actions  of 
the  new  minister.  Akeady  on  May  15  Mr  Jefferson  had 
complained  to  M.  de  Temant  of  the  reported  fitting  out  of 
French  privateers  in  American  ports,  and  M.  Qenet  was  at 
once  apprised  of  his  objections^ 

On  June  5  a  further  reply  was  made  by  Mr  Jefferson 
to  Mr  Hammond  on  the  point  reserved  in  his  letter  of 
May  15  as  to  the  measures  to  be  taken  respecting  the 
privateers  fitted  out  at  Charleston*  The  President,  after 
full  investigation  and  mature  consideration,  had  deter- 
mined that  effectual  measures  should  be  found  for  pre- 
venting repetitions  of  such  acts,  but  felt  obliged,  in  justice 
to  France,  to  decline  restitution  of  the  prizes  hitherto 
made,  they'  having  been  taken  under  a  valid  commission. 
This  decision  was  at  the  same  time  communicated  to  the 
French  minister'. 

"After  fully  weighing  again/'  wrote  the  American 
Secretary,  "all  the  principles  and  circumstances  of  the 
"  case,  the  result  appears  still  to  be,  that  it  is  the  right  of 
every  nation  to  prohibit  acts  of  sovereignty  from  being 
exercised  by  any  other  within  its  limits;  and  the  duty 
"  of  a  neutral  nation  to  prohibit  such  as  would  injure  one 
"  of  the  warring  powers ;  that  the  granting  military  com- 
"  missions  within  the  United  States  by  any  other  authority 
"  than  their  owa  is  an  infringement  on  their  sovereignty, 
"and  particularly  so  when  granted  to  their  own  citizens 
"to  lead  them  to  acts  contrary  to  the  duties  they  owe 
"their  own  country;  that  the  departure  of  vessels  thus 
"illegally  equipped  from  the  ports  of  the  United  States 
"  will  be  but  an  acknowledgment  of  respect  analogous  to 
"  the  breach  of  it,  while  it  is  necessary,  on  their  part,  as 
"  an  evidence  of  their  faithful  neutrality*." 
He  com-  M.  Genet  in  his  turn  advanced  a  complaint.     It  was 

pUinB  of 

^  Correspondence  of  Thomas  Jefferson,  ni.  pp.  236,  274. 

>  Mr  Jefferson  to  Mr  G.  Hammond,  June  5,  1793 ;  Und.  ni.  p.  243. 

s  Mr  Jefferson  to  M.  Ctenet,  June  5,  1793 ;  Ibid,  tii.  p.  242. 

4  Mr  Jefferson  to  M.  Genet,  June  5, 1793 ;  Ibid.  in.  p.  242. 
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that  the  British  had  captured  French  property  under  the  the  cap- 
American  neutral   merchant   flag.    The  answer  of   Mrg^^^^f 
Jefferson  was  simple  and  direct.    "  I  believe  it  cannot  be  ^«noh 
"doubted/*  he  wrote,  "but  that  by  the  general  law  of  under  the 
"  nations,  the  goods  of  a  friend  found  in  the  vessel  of  an  ^S^*** 
"  enemy  are  free,  and  the  goods  of  an  enemy  found  in  the  flag. 
"  vessel  of  a  friend  are  lawful  prize.    Upon  this  principle,  MrJeffer- 
"  I  presume,  the  British  armed  vessels  have  taken  the  aon. 
"  property  of  French  citizens  found  in  our  vessels,  in  the 
"cases  above  mentioned,  and  I  confess  I  should  be  at  a 
"loss  on  what  principle  to  reclaim  it.     It  is  true  that 
"  sundry  nations,  desirous  of  avoiding  the  inconveniences 
"of  having  their  vessels  stopped  at  sea,  ransacked,  carried 
into  port,  and  detained,  under  pretence  of  having  enemy 
goods  aboard,  have,  in  many  instances,  introduced  by 
"their  special  treaties  another  principle  between  them, 
"  that  enemy  bottoms  shall  make  enemy  goods,  and  friendly 
"  bottoms  friendly  goods ;  a  principle  much  less  embarrass- 
"  ing  to  commerce,  and  equal  to  all  parties  in  point  of  gain 
"  and  loss.     But  this  is  altogether  the  effect  of  particular 
"  treaty,  controlling  in  special  cases  the  general  principle 
"  of  the  law  of  nations,  and  therefore  taking  effect  between 
"  such  nations  only  as  have  so  agreed  to  control  it.... With 
"England,   Spain,  Portugal,  and   Austria,  we    have  no 
"treaties;  therefore,  we  have  nothing  to  oppose  to  their 
"acting  according  to   the  general  law  of  nations,  that 
"  enemy  goods  are  lawful  prize  though  found  in  the  bottom 
"  of  a  friend\" 


^  At  a  anbaeqaent  period,  whilst  admitting  that  the  general  praotioe 
of  maritime  States  permitted  the  capture  of  the  goods  of  an  enemy  under 
the  neutral  flag,  Mr  Jefferson  showed  a  disposition  to  support,  as  more 
in  harmony  with  national  morality,  the  principle  **Free  Ships,  Free 
Goods,'*  and  to  adopt  the  notion  that  the  particular  portion  of  the  high 
seas  which  is  occupied  by  the  vessel  of  any  nation  is  for  the  time  being 
the  exclusive  property  of  that  nation,  and  as  such  is,  with  the  vessel, 
exempt  from  the  intnudon  of  any  other  power.  Mr  Jefferson  to  Mr 
Livingston,  Sept.  9, 1801 ;  Correspondence  of  Thomas  Jefferson,  in.  p.  486. 
Jefferson's  great  fellow-countryman,  Benjamin  Franklin,  in  1780  admitted 
that  to  adopt  the  principle  "  Free  Ships,  Free  Goods,"  however  beneficial 

28—2 
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M.  Genet  The  defiant  attitude  assumed  by  M.  Genet  towards  the 
defiant  American  Government  gave  great  and  increasing  dissatis- 
£Eu;tion^  It  was  advised  on  Aug.  5, 1793,  that  the  minis- 
ter of  the  French  Republic  be  informed  that  the  President 
held  the  United  States  bound  to  effectuate  the  restoration 
of,  or  to  make  compensation  for,  prizes  which  should  have 
been  made  of  any  of  the  parties  at  war  with  France  sub- 
sequent to  the  5th  day  of  June  by  privateers  fitted  out  in 
American  ports,and  that, besides  taking  efficacious  measures 
to  prevent  the  future  fitting  out  of  privateers  in  the  ports 
of  the  United  States,  the  Government  would  not  give 
asylum  therein  to  any  which  had  been  at  any  time  so  fitted 
out,  and  would  cause  restitution  of  all  prizes  thereafter 
brought  within  the  ports  of  the  United  States  by  any  of 
such  privateers'.  This  information  was  accordingly  com- 
municated to  M.  Genet  on  August  7th'.  Five  days  pre- 
viously the  American  Government  had  determined  to 
demand  his  recalls 

Captures  still  continued  to  be  made  within  American 
waters  by  French  privateers  upon  British  merchantmen, 
which  were  subsequently  brought  as  prizes  into  American 
ports'.  The  French  Consul  at  Boston  in  September, 
1793,  pushed  his  insolence  so  far  as  to  rescue  one  vessel 
fi-om  the  custody  of  a  Marshal  of  the  United  States,  and 
to  resist  with  an  armed  force  the  attempt  to  serve  process 
on  a  second  prize  taken  within  the  American  jurisdiction*. 

its  operation  to  mankind,  was  to  change  the  law  of  nations  hitherto 
recognised.    Private  Correspondence  of  B.  Franklint  i.  pp.  453 — 4. 

^  Washington  to  Jefferson,  July  11,  1793,  Sparks,  Life  and  Writingi 
of  General  Waehingtont  Vol.  x.  p.  855.  Mr  Jefferson  to  M.  Genet,  Jane 
17,  1793.  Mr  Jefferson  to  Oouvemeur  Morris,  Aug.  16,  1793,  Ccrre- 
$pondence  of  Thomas  Jefferson^  ni.  pp.  256,  271 — 286. 

'  Sparks,  Life  and  Writingi  of  General  Wathington^  Vol.  z.  p.  547. 

'  Mr  Jefferson  to  M.  Genet,  Aug.  7,  1793,  Correspondence  of  Thonuu 
Jeffenon,  in.  p.  270. 

^  Sparks,  Life  and  Writings  of  General  Washington^  z.  p.  548. 

^  Case  of  Great  Britain  before  the  Tribunal  at  Geneva,  Appendiz  ▼. 
pp.  246—279. 

0  Mr  Jefferson  to  Mr  Gore,  Sep.  2,  1793,  Correspondence  of  Thomas 
Jejff'erBon,  in.  p.  289.     Mr  Hammond  to  Mr  Jefferson,  Sep.  6,  1793.     Mx 
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The  Government,  however,  showed  a  stem  determina- 
tioD  to  maintain  alike  its  dignity  and  its  neutrality. 

In    the    case    of   the    "  William,"    captured   by   the  The  case 
"Citoyen  Genet"  on  May  3,  1793,  oflF  Cape  Henry,  thef/^U- 
District  Court  of  Pennsylvania  declared  its  inability  to  liAm." 
decree  restitution  of  the  vessels 

On  July  22,  1793,  an  all-important  trial  arising  out  of  Trial  of 
the  same  transaction  began  in  the  Circuit  Court  at  Phila-  Henfield, 
delphia.  Gideon  Henfield  was  indicted  for  serving  on  ^^^*  1798. 
board  the  "  Citoyen  Genet "  in  contravention  of  the  neu- 
trality laws  of  the  United  States'.  It  appeared  that  Hen- 
field, a  native  of  Salem,  Massachusetts,  and  a  seafaring 
man,  had  found  himself  on  May  1st,  1793,  at  Charleston, 
South  Carolina.  Being  desirous  to  reach  Philadelphia,  he 
applied  to  the  master  of  a  packet,  who  asked  him  for  his 
passage  more  than  he  could  afford  to  pay.  Henfield  then 
entered  on  the  "Citoyen  Genet,"  a  French  privateer, 
on  the  understanding  that  he  should  have  the  berth  of 
prize-master  on  board  the  first  prize  captured  by  the 
cruiser.  The  British  ship  "  William  "  having  been  taken, 
Henfield  was,  in  pursuance  of  his  agreement,  put  on 
board  her  as  prize-master,  and  so  arrived  at  Phila- 
delphia. 

Upon  this  evidence  the  Court  charged  the  jury  that, 
the  United  States  being  in  a  state  of  neutrality  as  to  the 
contest  between  Great  Britain  and  France,  the  acts  of 
hostility  committed  by  Henfield  were  an  offence  against 
his  country  and  punishable  by  its  laws.  After  prolonged 
consideration  the  jury  returned  a  verdict  of  "  Not  Guilty." 

The  verdict,  which  was  hailed  by  M.  Genet  and  hisThever- 
supporters  with  extravagant  marks  of  exultation,  and  pub-  fi°*£^^ 
licly  celebrated  as  a  triumph,  "  bereaved  the  executive  of  aity  for 
"  the  strength  to  be  derived  from  an  opinion,  that  punish-  Ji^. 

Jefferson  to  Mr  Hammond,  Sep.  9,  1793,  Ccue  of  Great  Britain^  Ap- 
pendix V.  pp.  257 — 8. 

^  Mr  Hammond  to  Mr  Jefferson,  Jane  21,  1793.  Mr  Hammond  to 
Mr  Bandolph,  Jane  18,  1794,  Cote  of  Great  Britain^  Appendix  ▼.  pp.  246, 
279. 

>  Wharton,  State  Trials  of  the  UniUd  States,  pp.  49—89. 
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"ment  might  be  legally  inflicted  on  those  who  should 
"openly  violate  the  rules  prescribed  for  the  preservation 
"of  neutrality;  and  exposed  that  department  to  the 
"  obloquy  of  having  attempted  a  measure  which  the  laws 
"  would  not  justify*." 

So  severe  was  the  shock  that  Washington  contemplated 
the  hastening  of  the  assembly  of  C!ongress  in  order  to  deal 
with  the  situation. 

The  Government  was  not,  however,  disheartened. 
On  August  4  the  Collectors  of  Customs  received  spe- 
cial instructions  directing  them  to  enforce  the  resolutions 
of  the  President*. 

On  November  8th,  1793,  Mr  Jefferson  communicated 

to  Mr  Hammond  and  to  M.  Genet  the  intention  of  the 

President  to  fix  provisionally  upon  the  distance  of  one 

league  from  the  American  shore  as  defining  the  territorial 

The  first    zone  of  the  United  States'.    On  June  5,  1794,  was  passed 

Foreig^'*  the  first  American  Foreign  Enlistment  Act. 

Enlist-  In  virtue  of  this  statute  penalties  of  fine  and  im- 

Di6nt  Act  J,  .  .  •  •  /•     I 

according-  prisonment  were  denounced  against  any  citizen  of  the 
Jy  passed,  United  States  who  should,  within  their  territory  or  juris- 
1794.         diction,  accept  and   exercise   a  commission    to  serve  a 

foreign  prince  or  state  in  war  by  land  or  sea.     Similar 

penalties  were  directed  against — 

(a)  Any  person  whatever  who  should,  within  the 
same  territory  or  jurisdiction,  (1)  personally  enlist,  or 
(2)  hire  another  to  enlist,  or  to  go  beyond  the  jurisdiction 
with  intent  to  be  enlisted,  in  the  service  of  any  foreign 
state  as  a  soldier,  marine  or  seaman  ; 

(fi)  Any  person  whatever  who  should  within  the 
waters  of  the  United  States  fit  out  and  arm,  or  attempt 
to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed, 
or  should  knowingly  be  concerned  in  the  furnishing,  fitting 

1  Chief  Jastioe  Marshall,  Life  of  Wathington,  n.  p.  273.  Wharton, 
StaU  Trials,  p.  89. 

3  Case  of  Great  Britain,  Appendix  v.  p.  269. 

'  Correspondence  of  Thomas  Jefferson^  ni.  p.  802.  C<ue  of  Great 
Britain,  Appendix  v.  p.  262. 
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out,  or  arming  of  any  vessel  with  intent  that  such  vessel 
should  be  employed  in  the  service  of  any  foreign  state  to 
cruise  or  commit  hostilities  against  another  state  with 
which  the  United  States  should  be  at  peace; 

(7)  Any  person  whatever  who  should  within  the 
territory  or  jurisdiction  of  the  United  States  issue  a 
commission  to  any  such  vessel  with  the  intent  that  she 
should  be  so  employed  ; 

(8)  Any  person  whatever  who  should  within  the 
territory  or  jurisdiction  of  the  United  States  increase  or 
augment,  or  procure  to  be  increased  or  augmented,  or 
should  be  knowingly  concerned  in  increasing  or  aug- 
menting the  force  of  any  armed  vessel,  which  at  the  time 
of  her  arrival  within  the  United  States  was  a  ship  of  war, 
cruiser,  or  armed  vessel  in  the  service  of  a  foreign  state  at 
war  with  another  state  with  which  the  United  States  were 
at  peace,  by  adding  to  the  number  or  size  of  the  guns  of 
such  vessel  or  by  the  addition  thereto  of  any  equipment 
solely  applicable  to  war ; 

(e)  Any  person  whatever  who  should  within  the  same 
limits  set  on  foot  or  prepare  the  means  for  any  military 
expedition  or  enterprise  against  the  territory  or  dominions 
of  any  foreign  prince  or  state  at  peace  with  the  United 
States. 

The  District  Courts  were  empowered  to  take  cognizance 
of  all  complaints  in  case  of  captures  made  within  the 
waters  of  the  United  States,  or  within  a  marine  league  of 
the  coasts  or  shores  thereof,  and  the  land  and  naval  forces 
of  the  United  States  were  placed  at  the  disposal  of  the 
President  and  his  agents  in  the  execution  of  the  prohibi- 
tion and  penalties  set  out  in  the  statute. 

This  act,  passed  in  the  first  instance  for  a  term  of 
two  years,  was  continued  for  a  further  similar  term  by 
act  of  March  2,  1797,  and  made  perpetual  by  act  of 
April  24,  1800. 

The  first  prosecution  under  the  new  statute  was  not 
long  delayed. 
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ProM-  John  Etienne  Guinet  and  John  Baptiste  le  Maitre 

Omnet       were  indicted  on  May  11,  1795,  in  the  Circuit  Court  at 

Jui^tJ!***  Philadelphia,  for  a  breach  of  the  provisions  of  the  Act  of 

1706.         Congress,  by  being  knowingly  and  wilfully  concerned  in 

furnishing,   fitting-out  and  arming  within   the  port  of 

Philadelphia  a  vessel  called  "  Les  Jumeaux,"  with  the 

intent  that  such  vessel  should  be  employed  in  the  service 

of  the  French  Republic  to  cruise  and  commit  hostilities 

upon  the  subjects  and  property  of  the  King  of  Great 

Britain  and  other  princes  with  whom  the  United  States 

were  at  peace. 

The  circumstances  of  the  case  were  simple  enough. 
The  ship,  "Les  Jumeaux,"  in  the  latter  part  of  the 
year  1794,  entered  the  port  of  Philadelphia  with  a  cargo 
of  sugar  and  coflFee  from  Port-au-Prince.  She  then  had 
ten  port-holes  on  each  side,  but  only  four  of  these  were 
actually  open,  she  mounting  four  guns  and  two  swivels. 
Her  owners  were  the  defendant,  Le  Maitre,  and  seven 
other  Frenchmen.  At  Philadelphia  she  was  repaired,  and 
all  her  ports  were  reopened.  On  these  proceedings  being 
reported  to  the  Secretary-at-War,  orders  were  given  that 
all  recent  equipments  of  a  warlike  nature  should  be  dis- 
mantled, and  the  vessel  restored  to  the  state  in  which  she 
was  at  the  time  of  her  arrival.  These  instructions  were 
carried  out.  A  few  days  later  she  cleared  fix)m  Phila- 
delphia in  ballast,  but  came  to  at  Wilmington,  where  she 
received  in  the  night  from  a  pilot-boat  guns,  muskets, 
lanterns  and  other  articles.  Further  supplies  destined  for 
the  vessel  were  seized  by  the  Marshal  at  Philadelphia. 
The  defendant  Guinet,  who  alone  was  apprehended,  took 
an  active  part  in  directing  operations  connected  with  the 
fitting  of  the  vessel. 

Justice  Patterson  dii-ected  the  jury  that  the  conversion 
of  a  ship  from  her  original  destination  with  intent  to 
commit  hostilities,  in  other  words,  the  conversion  of  a 
merchant-ship  into  a  vessel  of  war,  must  be  considered 
an  original  outfit,  that  the  conversion  from  the  peaceable 
use  to  the  warlike  use  constituted  the  offence,  and  that, 
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if  it  was  intended  to  convert  "  Les  Jumeaux  "  fix>m  a  mer- 
chant-ship  into  a  cruiser,  every  man  who  was  knowingly 
concerned  in  doing  so  was  guilty  in  contemplation  of 
the  law. 

The  defendant  was  found  guilty  \ 

The  American  neutrality  laws  were  destined  to  be  The  insor- 
perfected  by  severe  trial.  J^  ^^utJT 

Already  before  the  outbreak  of  the  insurrectionary  American 
movements  in  the  South  the  neutrality  of  the  United  give  rise  to 
States  had  been  put  to  the  test  in  the  attempt  to  prevent 
the  expedition  of  Miranda  set  on  foot  in  New  York. 
In  1810  began  the  great  revolt  of  the  Spanish  American 
Colonies.  In  1816  Portugal  was  drawn  into  the  struggle. 
In  this  latter  year,  it  being  found  that  the  existing  laws 
had  not  the  necessary  efficacy,  President  Madison  applied 
to  Congress,  and,  ''with  a  view  to  maintain  more  effectually 
"  the  respect  due  to  the  laws,  to  the  character,  and  to  the 
"  neutral  and  pacific  relations  of  the  United  States,"  recom- 
mended for  consideration  the  expediency  of  such  further 
legislative  provisions  as  might  be  requisite  for  detaining 
vessels  actually  equipped,  or  in  course  of  equipment, 
with  a  warlike  force,  within  the  jurisdiction  of  the  United 
States,  or  for  obtaining  from  the  owners  or  commanders  of 
such  vessels  adequate  securities  against  the  abuse  of  their 
armaments 

The  result  was  the  Neutrality  Act  of  March  3,  1817,  the 
*'  An  Act  more  effectually  to  preserve  the  neutral  relations  p^J^" 
of  the  United  Statea"  Enlist- 

By  Sec.  2  of  this  statute  the  owners  of  any  armed  ^Marchs, 
ship  sailing  out  of  the  United  States,  and  owned  wholly  ^®^?*  ^^^ 
or  in  part  by  citizens  thereof,  were  required  to  enter  into  isis,     * 
bond  with  sufficient  securities,  prior  to  clearing  out,  in 
double  the  amount  of  the  value  of  the  ship  and  cargo,  that 
the  vessel  should  not  be  employed  by  them  in  cruising  or 
committing  hostilities,  or  in  aiding  or  cooperating  in  any 

>  Wharton,  State  Trials  of  the  UniUd  StaUs,  pp.  93—101. 

>  Message  of  the  President,  Dec.  26, 1816.   CoutUer-Cate  of  the  UniUd 
States  before  the  Arbitrators  at  Geneva^  p.  49. 
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warlike  measure,  against  the  subjects  of  any  state  or 
people  with  which  the  United  States  were  at  peace.  And 
by  the  following  section  the  collectors  of  customs  were 
authorized  and  required  to  detain  any  vessel  manifestly 
built  for  warlike  purposes  and  about  to  depart  from  the 
United  States,  of  which  the  cargo  should  principally  con- 
sist of  arms  and  munitions  of  war,  when  circumstances 
rendered  it  probable  that  the  vessel  was  intended  to  cruise 
or  commit  hostilities  against  a  state  or  people  at  peace 
with  the  United  States'. 

This  act,  like  that  of  June  5,  1794,  was  in  the  first 
instance  temporary,  but  its  provisions  were  incorporated 
in  the  Foreign  Enlistment  Act  of  April  20,  1818,  which 
consolidated  the  earlier  American  statutes ^ 

Meanwhile  the  United  States  were  not  alone  in  their 

recognition  of  the  necessity  for  active  legislative  effort  for 

and  to  the  the  preservation  of  neutrality.  The  British  Foreifim  Enlist- 

RritisH  jo 

Foreign     ment  Act  of  1819,  carried  in  the  face  of  strong  opposition'. 

Enlist-  YT9&  occasioned  by  the  same  circumstances*,  and  conceived 
ment  Act 

of  1S19.  in  the  same  sense,  as  the  American  Act,  which  was,  in 
Similar  fact,  its  model*.  By  Arts.  84  and  85  of  the  Code  Penal  of 
legislation  p^j^^^^  \^  ^^g  enacted  that  whosoever  should  expose  the 

^  Counter^Case  of  the  United  StateSt  pp*  57 — 59.  Appendix  to  the  Case 
of  Great  Britain,  ui.  p.  40. 

'  Appendix  to  the  Case  of  Great  Britain,  iii.  p.  -41. 

*  Alison,  History  of  Europe,  i.  pp.  401  et  seqq. ;  ii.  p.  53. 

*  Lord  Castlercagh  admitted  in  1819  to  Mr  Bush,  the  American  mini- 
ster, that,  notwithstanding  the  neutrality  of  England,  the  revolted  Spanish 
colonists  bad  undoubtedly  received  aid  from  England  in  arms,  ammu- 
nition and  men  in  ways  which  the  English  laws  could  not  prevent.  British 
subjects  who  chose  to  join  the  colonists  must,  he  said,  take  the  conse- 
quences, and  would  not  be  protected  by  Great  Britain.  Even  after  the 
passing  of  the  Foreign  Enlistment  Act  large  armaments  were  despatched 
from  Ireland  to  the  assistance  of  the  revolters,  the  law  being  evaded  by 
the  men  goiJg  out  under  colour  of  settling  as  farmers  and  labourers  in 
Venezuela.  'The  real  nature  of  the  proceedings  was  notorious.  General 
I>evereauz,who  established  himself  in  head-quarters  at  Dublin  as  insurgent 
agent,  publicly  wearing  uniform  and  surrounding  himself  with  aides-de- 
camp.   Bush,  Residence  at  the  Court  of  London,  i.  pp.  7  and  199 — ^200. 

'  Bush,  Residence  at  the  Court  of  London,  i.  p.  06.  The  **  bonding 
clauses  "  were,  however,  omitted  in  the  British  statute. 
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state  to  a  declaration  of  war  by  hostile  acts  not  approved  ®^**®^ 
by  the  government  should  be  punished  by  banishment,  other 
and,  if  war  should  follow,  by  deportation ;  and  that  whoso-  ^^"^^^ 
ever  should  expose  the  French  to  reprisals  by  acts  not  ap- 
proved by  the  government  should  be  punished  by  banish- 
ment.    And  similar  provisions  were  subsequently  intro- 
duced in  the  penal  codes  of  Italy,  Portugal,  Brazil,  Spain, 
Russia  and  the  Netherlands. 

Various  Powers,  as  Spaing  Portugal*,  Holland',  Den- 
mark^ and  Sweden',  have  moreover,  from  time  to  time 
during  the  present  century,  by  special  statutes  or  edicts, 
forbidden  specific  unneutral  acts  on  the  part  of  their 
subjects,  such  as  enlistment  for  foreign  service',  the 
acceptance  of  belligerent  letters  of  marque,  or  the  fitting 
out  of  privateers. 

No  other  state,  however,  has  had  the  practical  ex-  The  Neu- 
perience  of  the  duties  of  the  neutral  which  has,  thanks  in^gofij^e 
to  their  situation,  fallen  to  the  lot  of  the  United  States.  E°\*®^ 

States 

The  provisions  of  the  American  Foreign  Enlistment  Acts  have  been 
were  called  into  exercise  again  and  again  by  the  circum-  ^^"^^ 
stauces  of  the  successive  insurrectionary  movements  in  the  exerciae. 
American  possessions  of  Spain.     The  utmost  vigilance  of 
the    United    States    collectors,  marshals    and    attorneys 
scarcely  sufficed  to  restrain  the  groups  of  adventurers 
and  desperadoes  who  were  ever  ready  to  make   United 
States  ports  the  starting  points  of  unlawful  expeditions. 
In  November  1817  the  brig  "Ellen,"  laden  with  clothing, 
arms  and  accoutrements  for  the  revolutionary  army  in 
Spanish  South  America,  and  carrying  as  passengers  several 

^  Papers  relating  to  the  Treaty  of  Washingtont  ii.  p.  91. 

>  Ibid.  p.  69. 

'  Clroolars  of  April  16, 1854,  and  June  17,  1861.    Ibid.  p.  136. 

*  Ordonnance  dn  Boi,  May  4, 1803,  Arts.  15  and  16.  Ibid.  pp.  120, 124. 
Danish  Penal  Ck>de,  Feb.  10,  1866,  Art.  76.  Ibid.  p.  126.  Danish  sab- 
jeots  are  forbidden  to  pilot  belligerent  vessels  of  war  or  transports  outside 
Danish  pilot  waters.    Notice  of  July  28,  1870. 

s  Ordonnanoe  du  Boi,  April  8,  1854,  Art.  8.    Ibid.  p.  188. 

*  A  Federal  law  of  July  30,  1859,  forbids  the  enlistment  of  Swiss  in 
foreign  service,  except  by  express  permission  given  by  the  Federal  Council 
with  an  eye  to  military  education.    Ibid.  u.  p.  106. 
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British  officers,  who  were  about  to  engage  in  the  service 
of  the  revolted  Colonies,  was  seized  at  Philadelphia,  and 
this  was  but  a  type  of  a  long  succession  of  similar  cases 
with  which  in  the  next  few  years  the  American  officials 
were  called  upon  to  deal,  on  the  complaint  of  the  Spanish 
and  Portuguese  consuls ^  The  United  States  Government 
did  its  duty  firmly  and  well.  Elxpedition  after  expedition 
was  broken  up,  the  increase  of  the  military  strength  of 
belligerent  vessels  by  men,  arms,  ammunition,  supplies  or 
repairs  was  carefully  watched  and  checked*,  and,  when  all 
else  failed,  several  subjects  of  the  United  States  were 
indicted  and  suffered  death  as  pirates  as  the  reward  of 
their  unlawful  interference*.  In  1838  Congress  stepped 
in  with  a  special  temporary  act  to  enable  the  Government 
to  deal  more  effectively  with  the  Canadian  raiders*. 

In  1849-51  the  President  was  on  the  alert  to  prevent 
military  expeditions  from  United  States  territory  against 
the  Sandwich  Isles*,  Cuba*  and  Mexico\  Nor  was  the 
great  neutral  Power  afraid  to  call  more  powerful  offenders 
to  swift  account.  In  1855,  during  the  Crimean  struggle, 
the  attempt  was  made  under  English  Parliamentary  sanc- 
tion to  enlist  men  on  the  American  Continent  for  a 
foreign  legion  to  be  employed  in  the  service  of  Great 
Britain.  A  depot  was  established  in  Halifax,  Nova 
Scotia,  for  the  reception  and  enrolment  of  recruits, 
and  numerous  avowed  or  unavowed  British  agents 
visited  the  United  States  in  the  endeavour,  by  public 
advertisement  and  otherwise,  to  collect  men  for  the  pro- 


^  Counter  Case  of  the  United  States,  pp.  69—160. 

•  Ibid.  pp.  147—162. 

»  Ibid,  pp.  137—144,  160. 

^  Papers  relating  to  the  Treaty  of  Washington,  i.  p.  56.  Appendix  to 
the  Case  of  Great  Britain,  tu.  p.  42. 

«  CounUr-Case  of  the  UniUd  States,  pp.  163—167. 

'  Ibid,  pp.  641  et  seqq.  Proolamations  of  President  L.  Taylor,  Aug. 
11,  1849,  and  President  Fillmore,  Apr.  25,  1851.  Ibid,  pp.  648—649, 
706—707. 

7  Ibid,  pp.  168  et  seqq.  Prodamation  of  President  Pieroe,  Jan.  18, 1854« 
Ibid,  pp.  176-177. 
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posed  serviced  The  United  States  Government  took 
prompt  action.  Several  of  the  British  agents  within  the 
United  States  were  prosecuted  and  convicted',  and  the 
recall  was  demanded  of  Mr  Crampton,  the  British  repre- 
sentative at  Washington,  and  of  the  British  Consuls  at 
Cincinnati,  Philadelphia,  and  New  York,  all  of  whom  were 
charged  with  direct  complicity  in  this  breach  of  American 
neutrality  obligations.  Lord  Clarendon,  on  behalf  of 
Great  Britain,  repudiated  any  intention  to  infringe  the 
law,  to  disregard  the  policy,  or  not  to  respect  the  sovereign 
rights  of  the  United  States,  excusing  the  British  action  as 
grounded  in  the  impression  that  the  United  States  laws, 
while  they  forbade  enlistment  or  recruiting  within  the 
territory  of  the  United  States,  did  not  prohibit  American 
citizens  from  enlisting  in  a  foreign  service  after  departure 
from  the  American  jurisdiction*.  This  disclaimer  was  at 
once  accepted  by  the  President,  but  the  British  Govern- 
ment having,  in  consequence  of  the  denial  by  Mr 
Crampton  and  the  Consuls  of  the  charges  against  them, 
declined  to  withdraw  its  agents,  the  British  minister 
received  his  passports  and  the  exequaturs  of  the  Consuls 
were  revoked*. 

Ten  years  later  the  Government  of  the  United  States 
was  equally  active  to  deal  with  interference  on  the  part 
of  their  citizens  in  the  disturbances  in  Nicaragua".  In 
1858  the  expedition  which  General  Walker  and  his  asso- 
ciates set  on  foot  in  the  United  States,  having  eluded  the 
vigilance  of  the  American  officers  in  port  and  on  the- high 
seas,  was  arrested  by  Commodore  Paulding  on  Nicaraguan 
territory,  an  ovei-zealous  proceeding  which  was  promptly 

^  Mr  Cashing  to  the  President,  Ang.  9,  1865.  Counter-Case  of  the 
UniUd  States,  pp.  208^210. 

>  U.  S.  ▼.  Hertz  and  Perkins.    Ibid.  pp.  227-497. 

>  Lord  Clarendon  to  Mr  Dallas,  April  80,  1856.  Counter-Case  of  the 
UniUd  States,  p.  546. 

*  Mr  Maicy  to  Mr  Dallas,  May  27,  1856.    Ibid.  p.  572. 

"  See  the  proclamation  of  President  Pierce,  Dea  8,  1855,  and  Presi- 
dent Bachanan,  Oct.  30,  1858.  Counter-Case  of  the  United  States,  pp. 
707—708,  709—712. 
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disavowed  by  the  United  States  Government*.     Finally, 

in  1869,  certain  gunboats  built  within  the  tenitory  of  the 

United  States  for  the  Spanish  Qovemment  were,  in  view 

of  the  unfriendly  relations  of  Peru  and  Spain,  detained, 

on  complaint  of  the  Peruvian  minister,  until  the  receipt 

of  assurances  from  the  Spanish  representative  that  the 

vessels  were  not  designed  to  carry  on  hostilities  against 

Peru,  and  would  at  no  time  be  so  employed'. 

The  The  history  of  the  practice  of  nations  up  to  the  dajrs 

bilitiesof  of  the  great  American  Civil  War  seems  to  point  to  the 

tnJ  0*ov-   ^^^^^^i'^g  general  recognition  of  certain  broad  principles 

ernment.    as  expressive  of  the  responsibilities  incumbent  upon  the 

neutral  ruler, 
(a)  itiB  (a)    It  is  not  the  duty  of  a  netUral  Government  to 

datyofthe  retrain  the  purely  commercial  speculations  of  its  subjects. 
Nentral      Qn  this  there  is  cfeneral  asreement. 

Oov6ni- 

mentto  (i)    It  is  not  the  duty  of  a  neutral  Government  to 

Se^'^lv  P^^^^^^*  ^^®  enlistment  of  its  subjects  in  the  service  of  a 
commer-  foreign  belligerent,  such  enlistment  taking  place  beyond 
UtioiM^of  ^^  territorial  jurisdiction.  The  neutral  ruler  may  punish 
it^snb-  by  municipal  penalty  a  subject  so  engaging,  but,  in  de&ult 
therenUflt'  ^^  treaty  stipulation,  he  is  under  no  international  obliga- 
ment  a-      tion  SO  to  do'.     In  point  of  fact  many  states  do  prohibit 

broad  for  ,        ,.  f  ..    i    .         i  •     ^ 

beUigerent  such  enlistment  on  the  part  of  then*  subjects. 
^^'  (ii)    It  is  not  the  duty  of  a  neutral  Qovemment  to 

bandtra-   prevent  contraband  ti-ading  on  the  part  of  its  subjects 
^^*         with  any  belligerent,  and  no  state  has  shown  any  special 
disposition  so  to  do^ 

>  Counter-Case  of  the  United  States,  p.  612. 

«  Ibid,  pp.  768—800. 

^  By  yarious  ancient  treaties  the  sabjeots  of  the  one  contracting  party 
are  forbidden  to  assist  the  enemies  of  the  other,  or  specially  to  accept 
commissions  for  priyateers  or  letters  of  reprisal  from  such  enemies.  See, 
for  example,  the  treaties  of  Francis  I.  and  the  Swiss,  1516 ;  Holland  and 
Great  Britain,  1667 ;  France  and  Great  Britain,  1713;  Spain  and  Holland, 
1714.  Schmanss,  i.  pp.  171,  906 ;  n.  p.  1470.  Treaties  from  1688, 
p.  143. 

^  For  a  suggestion  of  the  prohibition  of  the  sale  of  contraband  goods 
evidently  intended  for  the  nse  of  a  particular  belligerent,  see  an  artiole 
by  M.  de  Eusserow  in  the  Revue  de  Droit  Intemationalj  1874,  p.  59. 
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The  position  assumed  in  this  regard  at  any  rate  by 
the  United  States  was  clearly  stated  by  President  Pierce 
in  his  Message  to  Congress  in  December^  1854. 

"  The  laws  of  the  United  States  do  not  forbid  their 
**  citizens  to  sell  to  either  of  the  belligerent  Powers  articles 
"  contraband  of  war,  or  to  take  munitions  of  war  or  soldiers 
"on  board  their  private  ships  for  transportation;  and 
"although  in  so  doing  the  individual  citizen  exposes  his 
*'  property  to  some  of  the  hazards  of  war,  his  acts  do  not 
"  involve  any  breach  of  national  neutrality,  nor  of  them- 
"  selves  implicate  the  Government.  Thus,  during  the 
progress  of  the  present  war  in  Europe,  our  citizens  have 
without  national  responsibility  therefor  sold  gunpowder 
"  and  arms  to  all  buyei-s,  regardless  of  the  destination  of 
"those  articlea  Our  merchantmen  have  been,  and  still 
"continue  to  be,  largely  employed  by  Great  Britain  and 
"  France  in  transporting  troops,  provisions,  and  munitions 
"  of  war,  to  the  principal  seat  of  military  operations,  and  in 
"  bringing  home  the  sick  and  wounded  soldiers ;  but  such 
"  use  of  our  mercantile  marine  is  not  interdicted  either  by 
"the  international  or  by  our  municipal  law,  and,  there- 
"fore,  does  not  compromise  our  neutral  relations  with 
"  Russia^" 

In  186fS  the  United  States  Government,  as  neutral  in 
the  Mexican  struggle,  refused  to  prohibit  the  clearance 
from  United  States  territory  of  mules  and  waggons  pur- 
ebred by  French  agents  for  the  use  of  the  French  expe- 
dition. Unfortunately  for  Mexico  Mr  Seward  and  his 
colleagues  thought  it  necessary  to  prevent  the  shipment 
of  arms  for  the  use  of  the  Mexicans,  on  the  ground  of 
the  military  necessities  of  the  United  States^ 

Similarly  (iii),  it  is  not  the  duty  of  a  neutral  Govern-  blockade- 
ment  to  prevent  blockade-running  on  the  part  of  its"*"*^*"^' 
subjects.    A  neutral  Government  might,  assuredly,  under- 

>  See  also  the  opinions  of  AttB.-Oeneral  Lee  and  Bniih,  Case  of  Qreat 
Britain^  Appendix  v.  pp.  866 — 6. 

'  Correspondence  between  the  United  States  and  Mexico,  Appendix  to 
the  British  Case,  v.  pp.  331—841. 
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take  80  to  do,  but  such  Oovemments  have  been  in  &et 
content  to  leave  their  subjects  to  the  preventive  care  of 
the  injuriously  affected  belligerent, 
or  the  ad-        (iv)     It  is  not  the  duty  of  a  neutral  Qovemment  to 
loans.        prevent  the  lending  of  money  by  its  subjects  to  either 
belligerent    The  right  of  subjects  of  the  United  States 
to  advance  loans  to  belligerent  Governments  was  clearly 
asserted  by  Webster  in  1842,  and  the  Prussian  Govern- 
ment in  1854  rightly  repelled  the  complaints  preferred  by 
France  against  the  raising  of  a  Russian  loan  in  Berlin 
and  Amsterdam.    The  French  Morgan  loan  was  laigely 
placed  m  Great  Britain  ^ 
(6)  It  is  (b)    It  %8  alike  the  right  and  the  duty  of  the  neutral 

oil  Net.  Government  to  prevent  actual  beUigerent  operations  within 
tral  Oo-  its  borders.  Overt  acts  of  hostility  must  cease  with  the 
to  preTent  passage  of  either  combatant  within  the  protection  of  the 
hostilities  neutral  frontier  line.     As  between  a  bellicferent  and  his 

within  its  ... 

territoml  enemy,  indeed,  an  assault  made  within  neutral  territorial 
t^.  ^      limits  is  legitimate  enough',  but  the  assailant  is  never- 
theless an   offender   against  the   peace   of   the   neutral 
ruler ;  and,  as  between  the  assailed  and  the  neutral  state, 
passive  inaction  on  the  part  of  the  insulted  sovereign 
were  a  desertion  of  neutral  duty. 
The  daty         The  comprehension  of  the  meaning  of  the  sanctity  of 
by" per-    neutral   territory  has  been  largely  assisted   during  the 
manently   present  century  by  the  permanent  neutralisation  by  gene- 
ised  ral  agreement  of  the  leading  European  Powers  of  certain 

States.''     peculiarly  situated  states.     The  permanent  neutrality  of 
Switzerland  was,  for  example,  guaranteed  under  the  settle- 

>  Hall,  Intenuuional  Law,  Part  IV.  Chap.  m.  §  216.  Heffter,  Le 
Droit  International  (ed.  Geffcken)  Liv.  n.  §  148,  note  6.  Blantsehli 
distinguishes  between  a  private  and  a  public  loan,  and  deolaies  that  the 
latter  ought  to  be  forbidden  by  a  neutral  state.  Droit  International 
CodiJiS,  §  768.  Kent  appears  to  assert  the  illegitimacy  of  any  loan  on 
the  part  of  a  neutral  subject  to  a  belligerent  Power  without  any  distinc- 
tion of  character.  International  Law  (ed.  Abdy),  p.  324.  Practice  is 
more  liberal  than  the  dicta  of  the  jurists. 

9  The  "Etrusco,"  8  C.  Rob.  162  note.  The  "Purissima  Conception/' 
6  C.  Bob.  47.  The  "Santissima  Trinidad,"  Ca^e  of  Great  Britain, 
Appendix  in.  p.  89. 
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ment  treaties  of  1815  ^  Belgiam  was  declared  perma- 
nently neutralised  by  the  Treaty  of  London  of  April  19, 
1839,  confirmed  by  the  Quintuple  Treaty',  and  Luxem- 
burg was  similarly  dealt  with  in  1867  under  guarantee  of 
Great  Britain,  Austria,  France,  Prussia  and  Russia'.  One 
or  two  unfortunate  episodes  have  from  time  to  time 
suggested  the  necessary  weakness  of  all  such  human 
arrangements.  Chablais,  Faucigny  and  the  Genevese, 
districts  of  Savoy  neutralised  in  1815,  were,  in  spite  of 
the  protests  of  the  Swiss  Government,  ceded  to  Napoleon 
III.  in  1860^  and  on  December  3, 1870,  a  Prussian  Circu- 
lar announced  that,  in  view  of  the  violation  of  the  neu- 
trality of  the  Grand  Duchy  by  the  transit  of  French 
soldiers,  the  Prussians  held  themselves  no  longer  bound  to 
respect  the  neutral  sanctity  of  Luxemburg^ 

But,  in  the  main,  evident  common   advantage  has 
surely  told  in  the  support  of  the  cause  of  inviolability. 
In  August,  1870,  Great  Britain   undertook  by  identical 
treaties  with  the  belligerent  Powers,  France  and  Prussia, 
to  co-operate  for  the  defence  of  the  neutrality  of  Belgium'; 
the  Prussian  Circular  as  to  Luxemburg  remained  inope- 
rative; and  the  rulers  of  Switzerland,  alike  in  1859  andTheneu- 
in  1870 — 1,  not  only  made  a  noble  stand  in  vindication  of  g^^j^. 
their  own  neutrality,  but  afforded  a  fine  example  of  a  1*^^  "* , 
strict  and  fearless  observance  of  duty  on  the  part  of  a  isto; 
neutral  Government.     Confronted  in  the  earlier  year  with 
the  perils  of  the  Austro-Italian  struggle,  and  in  the  latter 
with  the  still  more  threatening  danger  of  the  Franco- 
Prussian  War,  the  Swiss  Federal  Council  boldly  announced 

'  Bury,  La  Neutrality  de  la  Suiue  et  son  Observation  durant  la  Querre 
Aetuelle;  Bevue  de  Droit  International,  1870,  p.  636.  Heffter,  Le  Droit 
International,  Liv.  n.  §  146.  Wheaton,  Elements  of  International  Law, 
§§  416—420. 

'  Hertslet,  ilfap  of  Europe  by  Treaty,  n.  pp.  979—998. 

^  Treaty  of  London,  May  11, 1867.    Ibid.  m.  p.  1801. 

«  Ibid.  u.  pp.  1416, 1429, 1486, 1446, 1460. 

^  Ibid.  III.  p.  1901.  Prussia  had,  in  July  1870,  equally  with  France, 
announced  her  intention  to  respect  the  neutrality  of  Luxemburg,  provided 
the  same  respect  were  accorded  by  her  enemy.     Ibid,  iii.  p.  1877. 

•  Ibid.  m.  pp.  1886—1891. 

w.  29 
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its  Btriot- 


Passage 

across 

neutral 


its  determiDation  to  maintain  and  defend  the  neutrality 
and  integrity  of  its  territory  by  all  means  in  its  power, 
even  to  the  occupation,  if  necessary,  of  the  neutralised 
districts  of  Savoy\  Nor  were  these  hardy  statesmen 
backward  in  the  practice  of  their  declarations.  They  for- 
bade, by  ordinance,  at  once  the  exportation  of  arms, 
powder  and  other  munitions  of  war  firom  Switzerland  to 
belligerent  territory,  the  collecting  of  all  objects  of  a 
warlike  nature  near  the  affected  frontier  lines,  and  the 
purchase  of  weapons  from  refugees  or  deserters;  they 
ordered  the  disarming  and  internment  of  all  such  refugees 
seeking  an  asylum  by  crossing  the  Swiss  frontier;  and 
they  prohibited  the  passage  across  Swiss  soil  from  the 
territory  of  the  one  to  that  of  the  other  belligerent  of  any 
person  capable  of  bearing  arms*.  In  pursuance  of  this 
determined  policy,  and  of  a  military  efficiency  which  could 
place  40,000  highly  trained  men  on  the  Swiss  frontier 
within  forty-eight  hours  of  the  receipt  of  the  news  of  the 
outbreak  of  the  Franco-Prussian  struggle,  the  army  of 
Clinchant  was  interned  in  Switzerland  under  the  Conven- 
tion of  Feb.  1,  1871». 

The  practice  adopted  by  the  Federal  Council  was 
undoubtedly  exceptionally  severe,  but  it  was  such  as  the 
geographical  situation  of  the  Confederation  seemed  clearly 
to  dictate.  In  one  respect,  however,  the  attitude  of 
Belgium  was  even  more  strict  than  that  of  Switzerland. 
The  Belgian  Government  forbade  the  passage  over  Belgian 
railways  of  the  Cerman  wounded  after  Sedan,  even  in  the 
case  of  soldiers  in  isolatiou\ 

The  advance  of  opinion  in  this  last  regard  is  curiously 
marked.    According  to  the  ideas  of  neutral  obligation 


^  Deolaration  of  the  Swiss  Qovermnent,  Mareh  14,  1S69.  Note  of 
the  Swiss  GoTemment,  July  18,  1870.  Hertslet,  ii.  pp.  185—6;  m. 
p.  1878. 

1  Ordonnanoes  oonoemant  le  maintieii  de  la  nentralit6  de  la  Suisse, 
BCay  20, 1859  and  July  16, 1870.  Papen  relating  to  the  Treaty  of  Wath- 
ingtaiit  n.  pp.  103,  108.    Revue  de  Droit  International,  1870,  p.  640. 

'  Hertslet,  Map  of  Europe  by  Treaty,  in.  p.  1907. 

*  Blnntsohli,  Droit  International  CodifU,  §  777  ter. 
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current  in  the  days  of  Vattel,  passage  might,  in  virtue  of  territory 
antecedent  treaty,  be  granted  by  a  neutral  ruler  even  to  ^J^^  to 
the  armed  troops  of  the  one  belligerent  to  the  exclusion  belligerent 
of  the  other.  In  default  of  treaty  obligation,  the  right 
must,  it  was  held,  be  accorded  or  refused  to  the  one  as  to 
the  other  without  distinction,  except  in  cases  where  either 
the  grant  of  passage  would  be  attended  with  no  in- 
convenience, or  must  be  judged  absolutely  necessary ^ 
Opinion,  however,  grew  adverse  not  only  to  the  grant  of 
any  exceptional  privilege  in  the  matter  of  passage,  but  to 
any  permissive  employment  of  neutral  territory  for  purposes 
of  war.  The  reported  permission  accorded  in  1803  by 
the  (Government  of  the  Prince  of  Peace  for  the  passage  of 
a  body  of  French  marines  and  artilleiymen  through  Spain 
to  reinforce  the  French  fleet  at  Ferrol  was  formally 
denounced  by  the  British  chargd  d'affaires  at  Madrid  as  a 
flagrant  violation  of  Spanish  neutrality^  And  practice  is 
now  clear  against  any  such  use  of  neutral  dominions'. 

Thanks  largely  to  the  high-minded  statesmanship  ofThenen- 
Washington,  general  opinion  is  equally  pronounced  as  to  emmeot 
the  maritime  oblirations  in  certain  particulars  of  the  "^^^t  pre- 

serve  tiie 

neutral  ruler.     It  is  the  duty  of  the  belligerent  to  refrain  peace  of 

from  the  exercise  of  hostilities  within  the  shelter  of  neutral  i*®  *?^" 

tonal 

territorial  waters^  and,  if  any  vessel,  whether  belligerent  waters, 
or  neutral,  be  assailed  within  such  limits,  it  is  incumbent 
on  the  neutral  Government  in  the  first  instance  to  defend 
her  against  her  assailant,  and,  if  she  be  captured,  to  exert 
itself  to  the  utmost  to  effect  restitution  or  otherwise  to 
secure  redress  for  the  injury.    As  between  a  belligerent  and 

>  Vattel,  in.  7,  §§  119—185.  Martens,  Pricis,  vm.  7,  Si  810,  812. 
The  *<Twee  Qebroeders,"  8  C.  Bob.  858.  Nnmerons  anoient  treaties 
stipulate  for  the  ri^t  of  passage  for  the  troops  of  the  one  or  of  the  other 
contracting  party,  or  for  its  refusal  to  his  enemies.  Compare  Damont, 
Corpf  Dipl,  m.  I.,  198;  IV.  i.  148.  liartens,  Beeueil,  Suppl,  in.  p.  570. 
Schmauss,  i.  p.  171.    Manning,  Law  of  Nations,  Book  V.  Chap.  xi. 

*  J.  H.  Frere  to  Don  Pedro  Cevallos,  Sept.  9,  1803.  Papers  relating 
to  the  DUeusnon  with  Spain  in  1802,  1808,  1804,  p.  59. 

'  Heffter,  Le  Droit  International,  Liv.  n.  §  147. 

«  The  "Anna,"  5  O.  Bob.  878. 
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his  enemy  a  capture  made  withiD  neutral  waters  is  good 
prize';  as  between  the  captor  and  the  neutral  state, 
however,  the  capture  imports  an  offence  against  the 
jurisdiction  of  the  neutral  Oovemment,  and  as  between 
the  neutral  Oovemment  and  the  captive,  that  Qovemment 
it  behoves,  whether  spontaneously  or  on  the  instigation  of 
the  injured  shipowner,  to  address  prompt  complaints  to 
the  (Government  of  the  wrongdoer,  or  otherwise  to  grant 
redress  for  the  wrong,  an  obligation  which  only,  perhaps, 
ceases  when  the  vessel  attacked  within  the  neutral  zone 
attempts  to  shift  for  herself  and  to  repress  force  by  force*. 
Should  a  captor  or  his  agent  be  bold  enough  to  bring 
his  prize  at  a  subsequent  period  into  a  port  of  the  neutral 
Government,  that  Oovemment  may  vindicate  its  offended 
jurisdiction  by  seizing  property  and  liberating  prisoners 
taken  in  violation  of  its  protectorate',  though  international 
courtesy  would  seem^  to  forbid  the  exercise  of  such  a  right 
in  the  case  of  a  vessel  captured  in  violation  of  neutral 
sovereignty,  which  returns  to  a  port  within  the  violated 
jurisdiction  in  the  guise  of  a  duly-commissioned  belligerent 
man-of-war. 

The  passage  of  a  belligerent  man-of-war  over  neutral 
territorial  waters,  however,  in  no  way  violates  a  capture 
subsequently  made  on  the  high  seas  or  in  seas  under 
belligerent  control '. 

1  The  *<PariBBima  ConoeptioD,"  6  C.  Bob.  46. 

'  The  "General  Annstrong.*'  Heflter,  Le  Droit  International  (ed. 
Geffoken),  Liv.  ii.  §  147,  note  IS.  Hall,  International  Law,  Part  IV. 
Chap.  III.  §  228. 

*  The  "Santissima  Trinidad,"  Ca$e  of  Great  Britain^  Appendix  in. 
p.  90.  The  '*  Orange,"  ante.  The  Spanish  Goyemment  set  at  liberty 
six  prizes  left  by  the  *' Sumter"  in  the  harbour  of  Cienfaegoe  on  the 
ground  that  they  were  captured  within  the  territorial  waters  of  Cuba. 
Papert  relating  to  the  Treaty  of  Wcuhington,  i.  p.  222. 

*  Four  of  the  Geneva  arbitrators  were  of  opinion  that  the  privilege  of 
exterritoriality,  having  been  admitted  into  the  Law  of  Nations  "not  as  an 
absolute  right  but  solely  as  a  proceeding  founded  on  the  principle  of 
courtesy  and  mutual  deference  between  different  nations",  could  never  be 
appealed  to  for  the  protection  of  acts  done  in  violation  of  neutrality. 

B  The  **Twee  Gebroeders"  [Northolt,  Master],  8  G.  Bob.  851. 
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(c)    It  18  the  duty  of  a  neutral  Government  to  prevent  (c)  It  is 
its  territory  from  heimg  made  the   hose   of  belligerent  ^f  ^  not- 
operatione.    "No  proximate  acts  of  war  are  in  any  manner  *"*^  ^^- 
"  to  be  allowed  to  originate  on  neutral  grounds"    The  to  proyent 
definition  of  a  base  is  an  a£bir  of  circumstances,  a  matter  |^  ^^^ 
of  the  amount  of  assistance  afforded  by  recourse  to  the  being 
particular  locality  and  of  the  frequency  of  its  recurrence,  y^^^  ^^  * 
A  single  purchase  of  supplies  at  a  neutral  port,  or  a  single  belligeient 
recourse  for  refuge  or  aid  to  neutral  soil,  will  not  in  general  tio^. 
be  a  suflScient  ground  for  the  ascription  of  the  term  A  neaiml 
"  base  "  to  the  place  of  resort,  but,  on  the  other  hand,  it  is  ^^es  a 
not  necessary  that  resort  be  habitual,  if  the  character  of  the  belligerent 

bftse  of 

help  derived  be  such  that  subsequent  belligerent  operations  opera- 
may  be  clearly  and  &irly  referred  to  it,  and  to  it  alone.       **®*"» 

A  neutral  port  becomes  a  base  of  belligerent  operations 
if  it  be  employed  as  a  place  of  belligerent  ambuscade,  a 
quarter  where  a  belligerent  may  lie  in  wait  for  his  prey', 
or  if  it  be  used  as  a  place  of  belligerent  preparation,  and 
either  serve  as  a  depdt  for  the  augmentation  of  the 
combatant  force  of  the  belligerent  or  as  the  starting-point 
for  an  original  hostile  expedition. 

The  general  principle  was  laid  dovm  with  great  clear-  if  any  act 
ness  by  Sir  William  Scott  in  the  case  of  the  "  Twee  £[ke°ite"*^ 
Qebroeders,"  one  of  four  Dutch  ships  captured  in  the  oom- 
Westem  Ems  on  July  14, 1799,  by  boats  crews  despatched  ment 
frt)m  the  British  vessel  L'Espiegle,  alleged  to  have  been***®'®**** 
then  lying  within  Prussian  neutral  waters  in  the  eastern 
branch  of   the  river.      "An  act  of  hostility,"   he  said, 
"  is  not  to  take  its  commencement,  on  neutral  ground :  it  is 
not  sufficient  to  say  it  is  not  completed  there — ^you  are 
not  to  take  any  measure  there    that   shall    lead    to 
**  immediate  violence ;  you  are  not  to  avail  yourself  of  a 
"  station  on  neutral  territory,  making  as  it  were  a  vantage 
"ground  of  the  neutral  country,  a  country  which  is  to 
"carry  itself  with   perfect  equality  between  both  bel- 

1  Sir  William  Soott  in  the  ''Twee  Qebroeders,"  8  C.  Bob.  164. 
*  Lord  Lyons  to  Mr  Seward,  May  4  and  Jane  16,  1863,  V.  8,  Diplo- 
matic  Correspondence^  1863,  pp.  523,  531. 
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''ligerentB,  giving  neither  the  one  or   the    other   any 

"advantaged" 

for  ex-  A  neutral  Qovemment  may  at  the  call  of  humanity 

itMm as  ^i^t  belligerent  fugitives  across   its   finontier,    and   a 

hJm^^t  "^Uigerent  man-of-war  driven  in  by  stress  of  weather  or 

prepara-    by  other  urgent  necessity  may,  it  is  universally  allowed, 

tion  by      y^  permitted  to  enter  a  neutral  port*.    But  checks  must 

be  placed  on  the  instincts  of.  hospitality  in  the  reception 

of  such  refugees.    The  soldier  who  crosses  the  neutral 

frontier  to  avoid  capture  thereby,  it  is  now  well  settled, 

elects   to   deposit    lus   combatant  character,  and  must 

expect  to  be  disarmed  and  interned  away  from  the  seat  of 

war,  and,  should  prisoners  taken  at  sea  be  carried  by  their 

captors  into  a  neutral  port,  they  will,  if  set  on  shore,  like 

prisoners  brought  by  land,  recover  their  freedom.    But, 

except  seemingly  by  the  Senate  of  Llibeck  in  1848,  no 

inclination  has  been  hitherto  displayed  on  the  part  of 

neutral  states  to  disarm  or  detain  belligerent  vessels  of 

(1)  Afford-  war  seeking  refuge  in  their  ports'.     Recent  practice  is, 

f^menta-  however,  strict  against  the  permission  by  Hie  neutral 

tion  to  the  authorities  of  any  auirraentation  of  the  combatant  force 

conbatant 

force  of  a   of  a  belligerent  visitor,  or  the  grant  to  him  in  any  case 
^^^^^     of  other  than  absolutely  necessary  hospitality. 

Already  in  the  last  half  of  the  eighteenth  century  the 
attempt  was  made  to  prevent  the  improper  use  by 
belligerents  of  neutral  waters  by  the  establishing  of  regu- 
lations limiting  the  hours  of  sojourn  of  belligerent  vessels 
within  these  sheltering  limits,  or  by  the  fixing  of  definite 
intervals  between  the  sailings  of  hostile  crafb.  In  certain 
cases  the  neutral  authorities  were  content  to  take  the 
parole  of  the  commanders  of  belligerent  vessels  under- 
taking not  to  exercise  hostilities  within  their  bounds^ 


1  The  **Twee  Gebroeders,"  [Alberts,  Master],  8  0.  Bob.  165. 

*  OphiionB  of  the  Att8.-Qeneral  of  the  United  States.    Cage  <tf  Oreat 
Britain  before  the  Arlritraton  at  Geneva^  Appendix  v.  pp.  857 — ^9, 866 — 9. 

*  Heffter,  Le  Droit  International  (ed.  Oeffoken),  Liv.  n.  §  147,  note  10. 

*  Treaties  of  Great  Britain  and  Morocco,  1751, 1760—1, 1768;  United 
States  and  Morocco,  1787.    Edict  of  Genoa,  1779  (Arts,  n.,  i?.,  ti.); 
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The  same  expedieots  have  been  called  into  requisition 
in  modem  practice  to  regulate  the  exercise  of  port 
hospitalities.  Thus,  the  French  Government  in  1861 
established  the  rule  that  no  belligerent  vessel  should  be 
permitted  to  remain  in  a  French  port  for  more  than 
twenty-four  hours,  except  in  the  case  of  stress  of  weather, 
injuries  or  the  exhaustion  of  provisions  necessary  for  the 
safety  of  her  voyage,  and  save  that  an  interval  of  twenty- 
four  hours  must  elapse  between  the  sailings  of  vessels  of 
opponents^  Similar  regulations  were  adopted  by  Great 
Britain,  Spain  and  Brazil'.  The  possible  difficulties  to  be 
encountered  in  the  literal  execution  of  such  rules  were, 
however,  abundantly  shown  in  the  episodes  of  the  practical 
blockade  of  the  "Nashville*"  at  Southampton  and  of  the 
"Sumter"  at  Gibraltar ^  A  neutral  Government  can 
hardly  be  called  upon  to  send  out  a  belligerent  vessel 
from  her  port  of  refuge  to  meet  her  fate  at  the  hands  of 
enemies  who  are  cruising  to  intercept  her  in  the  offing ; 
on  the  other  hand,  a  neutral  purchaser,  whether  of  a 

B^ement  of  Tnsoany,  1778  (Arts.  iv.  and  v.) ;  Edict  of  Venice,  1779 
(Art.  XI.).  Martens,  Recueilt  iii.  p.  57;  it.  pp.  20,  207,  249,  261. 
Chalmers,  ii.  p.  858. 

1  French  Declaration  of  June  10,  1861,  and  Gironlar  of  Feb.  5, 1864. 
Papera  relating  to  the  Treaty  of  WaehingUm,  i.  pp.  218—9;  ii.  p.  43. 
Case  of  Great  Britain,  Appendix  in.  pp.  22,  28.  U,  8,  Diplomatic  Corre- 
spondence, 1864,  Ft  8,  p.  48. 

'  Case  of  Great  Britain,  Appendix  ni.  pp.  19  et  seqq. 

>  Case  of  Great  Britain,  Appendix  n.  pp.  88  et  seqq. 

«  The  "Sumter"  arrived  at  Gibraltar  on  Jan.  18,  1862,  in  need  of 
coal  and  other  proyisions.  In  oonseqaenoe  of  the  refusal  of  supplies 
alike  by  the  Goyemment  and  private  merchants  she  was  unable  to  leave 
before  the  arrival  o£f  the  port  of  the  U.  S.  man-of-war  "Tuscarora," 
which  immediately  established  a  practical  blockade  upon  her.  The 
"Tnscarora'*  being  succeeded  by  the  *'Ino"  and  the  "Kearsarge,'*  the 
"Sumter*'  was  sold  by  public  auction  on  December  19,  a  droumstanoe 
which  gave  rise  to  the  exchange  of  despatches  between  Mr  Adams  and 
Earl  BusseU.  The  "Sumter,"  having  in  the  hands  of  her  British 
purchaser  escaped  the  vigilance  of  the  United  States  blockading  vessels, 
reached  Liverpool  on  Feb.  18,  1868,  and  was  ultimately  wrecked  in 
attempting  to  run  the  blockade  of  Charleston.  Papers  relating  to  the 
Treaty  of  Washifigton,  i.  pp.  221  et  seqq.  Case  of  Great  Britain,  Appen- 
dix n.  pp.  1 — 83.    IT.  S.  DipUnnatic  Correspondence,  1868,  pp.  26  et  seqq. 
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belligerent  man-of-war^  or  of  a  prize*,  cannot  hope  to  have 
his  title  respected  by  the  hostile  belligerent*. 

The  just  limit  of  neutral  hospitality  was  drawn  by  the 
French  Ministers  in  the  treatment  of  the  American 
belligerents,  when  they  adopted  the  rule  that  no  aid 
should  be  afforded  to  a  belligerent  vessel  beyond  such  as 
was  necessary  to  her  ''  navigability  "  as  distinct  from  her 
fighting  qualities^.    This  principle  would  effectually  pre- 

^  ''The  neutral  and  belligerent,"  wrote  Earl  Bnseell  in  1868  with 
regard  to  the  sale  of  the  "  Sumter  "  at  Gibraltar,  <*  have  diiBtinot  rights 
"  in  the  matter :  the  neutral  has  a  right  to  acquire  snoh  property  offered 
'*  to  him  for  purchase,  but  the  belligerent  may,  in  the  particular  dieum- 
"stances  of  the  case,  not  recognise  the  transfer  of  such  property,  as 
"being  that  of  his  enemy,  only  parted  with  to  the  neutral  in  order  to 
"protect  it  from  capture  on  the  high  seas.  The  prize  court  of  the 
**  belligerent,  when  property  so  circumstanced  is  brought  before  it^  decides 
"whether  the  transfer  is  fair  or  fraudulent"  [Earl  Bussell  to  Mr 
Adams,  April  20,  1863.]  In  accordance  with  this  opinion  the  British 
naval  and  military  officers  received  instructions  not  to  protect  the 
"Sumter"  b^ond  the  waters  of  Gibraltar.  Subsequently  the  Govern- 
ment found  it  expedient  to  prohibit  the  dismantling  or  sale  in  a  British 
port  of  any  vessel  of  war  belonging  to  either  belligerent.  Pc^en  rtlating 
to  the  Treaty  of  Wa$hingUm,  i.  pp.  221—281.  Case  of  Qrtat  Britain^ 
Appendix  l,  p.  467.  Montague  Bernard,  NeutraUty  of  Great  Brttam^ 
p.  141.     U,  S.  Diplomatic  Carre$pondence^  1863,  pp.  88,  223. 

'  The  purchase  of  a  prize  by  a  neutral  individual  is,  it  seems  weU 
agreed,  in  no  way  illegitimate,  unless  it  be  expressly  forbidden  by  the 
municipal  law  of  his  state.  Yattel,  ni.  7,  §  132;  Kent,  International 
Law  (ed.  Abdy),  Chap.  viii.  p.  835;  Heflter,  Le  Droit  InUmational 
(ed.  Geffoken),  Liv.  n.  §  147.  So  the  Spanish  Ministry  in  1804  urged 
that  the  purchase  of  prizes  brought  into  neutral  porto  had  never  been 
looked  upon  as  an  act  of  hostility  or  an  infhustion  of  neutrality,  but  as 
a  lawful  speculation  of  the  commerce  of  a  neutral  nation.  Great  Britain 
insisting,  however,  on  the  stoppage  of  the  sale  of  British  prizes  in 
Spanish  porto  as  a  necessary  condition  of  the  maintenance  of  peace, 
Spain  agreed  to  this  course.  Papers  relative  to  the  Disctusion  with  Spam 
in  1802,  1803  and  1804,  pp.  112,  118,  161.  Neutral  Powers  have  now 
with  general  consent  elected  to  purge  themselves  of  any  suspicion  of 
unneutral  leanings  by  prohibiting  the  entry,  or  at  least  the  sale,  of  prizes 
within  their  ports.  Papers  relating  to  the  Treaty  of  Washington^  i.  pp. 
218—221;  II.  pp.  121—137.  *  The  "  Minerva,"  6  C.  Bob.  896. 

«  Mr  Dayton  to  Mr  Seward,  Oct.  8,  1863,  and  Feb.  19,  1864.  Papers 
relating  to  the  Treaty  of  Washington,  n.  p.  44.  U,  S.  Diplomatic  Corre* 
spondence,  1863,  p.  715. 

The  "Bappahannock,**  after  her  escape  firom  Sheemess  in  an  un- 
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vent  any  augmentation  of  the  combatant  force  of  the 

unwelcome  visitor  by  the  addition  of  guns  and  ammunition, 

the  alteration  of  fittings,  or  the  enlistment  of  recruits  for 

her  crew  beyond  the  number  required  for  her  safe  navigation 

to  the  nearest  open  port  of  her  own  state. 

To  prevent  the  furnishing  within,  and  the  exit  from,  (2)  Serving 

his  borders  of  a  hostile  expedition  directed  against  a  Power  starting- 

with  which  he  is  at  peace  is  a  clear  duty  of  the  neutral  P*^*®'* 

'^  •'  hostile  ex- 

ruler,  pedition. 

What,  however,  is  a  "  hostile  expedition  ? "     Such  an  What  is  a 

«•..•  1  •  i^       t>  JI1  •:]  hostile  ex- 

expedition  in  general  consists  of  an  armed  and  organised  pedition? 
body  of  men  about  to  depart  the  soil  in  pursuance  of  a 
present  design  to  carry  on  hostilities  in  the  immediate 
future  against  a  particular  Government.  But  the  absence 
of  a  single  feature  may  change  the  character  of  the  entire 
proceeding.  In  1870  a  body  of  twelve  hundred  Frenchmen 
left  New  York  to  join  the  armies  of  their  native  land  in 
her  struggle  against  the  Prussians,  and  the  vessels  which 
conveyed  them  carried  also  a  large  consignment  of  nfies 
and  ammunition  for  the  use  of  the  French  troops,  but,  these 
men  being  a  mere  disorganised  force,  their  departure  from 
American  soil,  it  is  universally  acknowledged,  in  no  way 
reflected  upon  the  neutral  intentions  of  the  United  States 
Govemment\  On  the  other  hand,  the  elements  of  an 
expedition  may  be  recognised  in  a  seemingly  less  danger- 
ous proceeding.  The  British  Ministers,  for  example,  how- 
ever open  to  criticism  may  have  been  their  method  of 
action,  were  well  advised  when,  in  1827,  they  conceived  it 
to  be  their  duty  to  prevent  the  landing  in  Terceira  of 
Count  Saldanha  aud  his  followers,  although  the  members 
of  the  party  left  Plymouth  entirely  unarmed". 

finished  oondition,  was  after  some  hesitation,  to  the  no  small  indignation 
of  the  Confederates,  detained  at  Calais,  where  she  was  completing  her 
fittings  and  taking  on  a  crew.  In  consequence  of  this  drastic  proceeding 
the  Confederate  commander  strack  his  flag,  withdrew  his  crew  and  aban- 
doned his  vessel  to  the  French  authorities.    Pap«rf ,  A».  ii.  pp.  46—49. 

^  Heffter,  Le  Droit  InUmatUmal  (ed.  Geffcken),  Liv.  u.  §  148,  note  4. 
Hall,  InUmatUmal  Law,  Part  lY.  Chap.  m.  §  222. 

<  Wheaton,  Elements  of  International  Law,  %  489  m. 
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The  line  between  the  lawful  and  the  illegitimate  is  by 
no  means  always  easy  to  define. 
Is  ii  Um  Let  a  vessel  in  every  way  suitable  for  warlike  use  be 

Nentnl*   built,  fitted  and  armed  in  a  neutral  dockyard ;  let  her  be 
^^^'^^'B'A'     supplied  with  provisions  in  a  neutral  port,  and  let  her 
to  prevent  emerge  therefrom  mauned  by  a  fighting  crew,  who  clearly 
b'^to  rab^  set  out  their  intention  to  carry  on  hostilities  against  a 
jectflofaii  particular  Power.    As  to  the  denomination  of  such  a  pro- 
id  to  thT  <^®®^S  ^^  reasonable  man  can  entertain  a  moment's 
order  of  ft  doubt.    It  constitutes  a  hostile  expedition  of  the  most 
lent?        undisguised  and  dangerous  kind,  and  the  acquiescence  on 
the  part  of  the  port  authorities  in  its  departure  would 
stamp  the  conduct  of  the  Government  of  the  soil  as 
altogether  unneutral.     But  the  expeditions  which  are 
wont  to  be  prepared  in  neutral  jwrts  by  sympathiseis 
with  hard-pressed  belligerents  are  not  commonly  of  this 
public  character.    They  are  undertaken  in  secret,  their 
elements  are  gathered  firom  various  quarters  under  every 
sort  of  firaudulent  pretext,  and  theur  combination  does  not 
necessarily  take  place  within  the  jurisdiction  of  the  neutral 
Power.     A  vessel  may  be  ordered  from  a  neutral  ship- 
builder on  the  Clyde  through  the  agency  of  a  London 
firm ;  she  may  sail  on  her  trial  trip  with  a  crew  of  Liver- 
pool riggers  in  an  altogether  defenceless  condition;  she 
may  be  joined  on  a  remote  island  in  the  African  seas  by 
a  steamer  from  Sunderland  conveying  arms  manufisictured 
in  Bimdngh™,  »d  b,  .  U^'i-nn^  Men  »,» 
Southampton,  and  she  may  weigh  firom  that  island  on  a 
career  of  destruction  as  the  fiiUy  armed,  manned  and  com- 
missioned cruiser  of  a  belligerent  Power.    Does  such  an 
armed  craft  and  her  crew  constitute  an  unlawfril  expedi- 
tion, and,  if  so,  is  the  British  Qovemment  responsible  for 
her  belligerent  proceedings?    The  variations  in  a  trans- 
action such  as  this  are  as  endless  as  the  wiles  of  men  are 
manifold.     At  what  point,  then,  does  the  onus  of  neutral 
responsibility  attach  to  the  would-be  neutral  Government? 
The  stoutest  advocate  for  the  strictest  care  on  the  part  of 
the  neutral  would  hardly  contend  that  the  mere  sale  of  an 


« 
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unarmed  ship  to  a  belligerent  purchaser  is  per  se  an  un- 
neutral act  calling  for  the  interference  of  the  vendor's 
Qovemment.  Does  the  arming  of  the  vessel  import  the 
illegality  ?  Earlier  American  authority,  at  any  rate,  would 
appear  clear  enough.  "  There  is  nothing  in  our  laws  or  in 
''  the  la^  of  nations/'  said  Justice  Story,  "  that  forbids  our 
citizens  from  sending  armed  vessels  as  well  as  munitions 
of  war  to  foreign  ports  for  sale.  It  is  a  commercial 
*'  venture  which  no  nation  is  bound  to  prohibit ;  and  which 
*'  only  exposes  the  persons  engaged  in  it  to  the  penalty  of 
'' confiscation \"  The  statutes  regulating  the  conduct  of' 
American  citizens  were  directed,  declared  successive  United 
States  judges,  not  against  the  animus  vendendi  but  against 
the  animus  belligerandi.  And  this  opinion,  proclaimed  in 
state  papers  by  successive  Presidents',  and  set  out  in  their 
constant  practice,  was  echoed  by  a  long  line  of  American 
jurists. 

But  Time  in  his  passage  effects  strange  changea 
On  November  6,  1860,  Abraham  Lincoln  was  chosen  BritiBh 
President  of  the  United  States.    A  movement  for  seces-  Sn^g^^the 
sion    immediately  began    among    the  Southern  Statea  American 
South  Carolina  led  the  way  and,  exactly  one  month  (Feb.  ^' 

4,  1861)  before  Lincoln  assumed  oflSce,  Jefferson  Davis 
was  at  a  meeting  of  the  malcontents  held  at  Montgomery 
proclaimed  President  of  "  the  Confederate  States  of  North 
"America."  A  Federal  Constitution  was  set  up  by  the 
seceders,  with  distinct  legislative,  executive  and  judicial 
equipment,  an  army  was  raised,  and  a  sum  of  2,000,000 
dollars  appropriated  to  the  creation  of  a  navy.  On  April 
13  warlike  operations  began  with  the  capture  of  Fort 
Sumter  by  the  rebels.  On  April  15  Lincoln  issued  a 
Proclamation  calling  out  the  militia  to  the  number  of 
75,000  men.    Two  days  later  Jefferson  Davis  replied  by  a 

^  JoBtioe  Stoiy  in  the  **Saiiti8siina  Trinidad."  Papers  relating  to  the 
Treaty  of  WashingUm,  i.  p.  SSr  Cote  of  Ortat  Britain,  Appendix  m. 
p.  87. 

3  See  in  pftrticolar  the  Meeaage  of  President  Pieroe  to  Gongress,  1864. 
Revue  de  Droit  International,  1870,  p.  616. 


460  THE  SCIENCE  OF  INTERNATIONAL  LAW. 

counter-proclamation  offering  letters  of  marque  against 
The  blook-  the  ships  and  commerce  of  the   North.    [On  April   19 
SooUieni    Lii^coli^  announced  his  intention  to  establish  a  blockade 
porta,        of  the  ports  of  seven  Southern  States  "in  pursuance  of  , 
1861.    '    "  the  laws  of  the  United  States  and  of  the  law  of  nations  \ 
J\  '    U^  "  ^  ^^^^  ^^*®®  provided."    The  blockade   so  proclaimed  I 

^^^^  *^lu     ^*®  actually  instituted  on  April  80th  on  the  coasts  of  I 
■^^         ik^     Virginia,  and  extended  by  the  end  of  May  to  the  whole 
u(>*"**^  Southern  sea-board.    The  capture  of  blockade-runners  at 


^A 


A^'  ^  once  began,  and  their  condemnation  was  upheld  by  the 
Supreme  Court.  On  the  other  hand,  during  .and  soon 
after  May,  1861,  a  number  of  small  vessels  escaped 
from  the  Confederate  ports,  and  began  to  prey  on  the 
Northern  commerce.  It  was  not  to  be  expected  that 
foreign  Powers  would  fail  to  appreciate  the  importance 
of  the  crisis.  Already  before  the  end  of  April  the  Govern- 
ments of  France  and  Great  Britain  had  agreed  upon 
joint    action  with    regard    to    the   struggle.     On    Mayf 

J  11th  Lincoln's  Proclamation  was  officially  communicatedA 
to  Lord  John  Russell.     Xbr^e  days  later  appeared  the 
pJJ^      Royal  Proclamation  of  Neutrality  dated  May  13th,  which, 
N**t^°i*i  ^^^^P^^ulft^^g  ^^6  provisions  of  tbc  British  Foreign  Enlist- 
May  18.    *  ment  Act  of  1819,  called  for  the  observance  of  strict 
neutrality  on  the  part  of  subjects  of  Great  Britain^  Simi-i 
lar  proclamations  were  speedily  issued  by  France  and  I 
other  maritime  Powers'.  ^ 

TheAxne-  The  action  of  Great  Britain  in  thus  recognising  the 
dlnaanoi-  belligerency  of  the  Confederates  was  a  source  of  bitter 
"h^R^'-  h  disappointment  to  the  Northern  Government.  The  Ameri- 
reoogni-  can  grievances  in  this  regard  grew  with  the  lapse  of  time, 
Jj^^'***®and  assumed  the   most  alarming  proportions  after  the 

renoy  of  successful  termination  of  the  Civil  War'.  The  character  of 
the  Ck>nfe- 

derates  i  Papen  relating  to  the  Treaty  of  Wathington^  i.  pp.  20,  et  seqq. ;  pp. 

211  et  seqq. 

'  Appendix  to  the  Case  of  Great  Britain,  m.  pp.  22 — ^2S.  Bernard, 
Neutrality  of  Great  Britain,  Chap.  yi.  note. 

'  Papers  relating  to  the  Treaty  of  Washington,  17,,  pp.  824,  830.  Ap- 
pendix to  the  Case  of  Great  Britain,  i.  p.  189.  Correspondence  respecting 
British  and  American  Claims,  North  America^  No.  1,  1868. 
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the  complaint  so  preferred  is,  however,  sufficiently  evident, 
and  has  been  fully  appreciated  by  later  impartial  writers  \ 

"  This  proclamation  was  published  fourteen  days  after  was  en- 
"  the  receipt  in  London  of  the  news  that  Fort  Sumter  had  j^^aiSe. 
"  been  reduced  by  bombardment,  that  the  President  of  the 
"  United  States  had  called  out  75,000  men  and  that  Mr 
"  Jefferson  Davis  had  taken  measures  for  issuing  letters  of 
''marque;  twelve  days  after  receipt  of  intelligence  that 
"  President  Lincoln  had  published  a  proclamation  of  block- 
"  ade ;  nine  days  after  a  copy  of  that  proclamation  had 
"been  received  from  Her  Britannic  Majesty's  consul  at 
"  New  York ;  and  three  days  after  the  same  proclamation 
"  had  been  officially  communicated  to  Her  Majesty's  secre- 
"tary  of  state  for  foreign  affairs  by  the  United  States 
"  minister,  Mr  Dallas*." 

At  the  moment  when  the  British  proclamation  appeared 
not  only  did  war  exist  on  the  American  Continent,  but 
that  war  was  "  the  greatest,  the  most  gigantic  civil  war  in 
"  the  annals  of  the  world'."  The  blockade  announced  by 
Lincoln  was  in  itself  decisive  of  the  complexion  of  the 
struggle :  it  was  no  mere  municipal  order  but  "  a  measure 
"  of  effective  war  and  military  constraint."  And,  says  the 
American  Woolsey,  "if  the  British  Government  erred 
"  in  thinking  that  the  war  began  as  early  as  Mr  Lincoln's 
"  proclamation  in  question,  they  erred  in  company  with  our 
"Supreme  Courts"  Said  Mr  Justice  Qrier  in  the  case  of 
the  "  Hiawatha,"  "  To  legitimate  the  capture  of  a  neutral 
"  vessel  or  property  on  the  high  seas,  a  war  must  exist  de 
"facto,  and  the  neutral  must  have  knowledge  or  notice  of 
"  the  intention  of  one  of  the  parties  belligerent  to  use  this 
"mode  of  coercion  against  a  port,  city  or  territory  in 
"  possession  of  the  other."  And  again, "  Whether  the  Pre- 
"  sident,  in  fulfilling  his  duties  as  commander-in-chief  in 

^  Heffter,  Le  Droit  International  (ed.  Oeffeken),  Liv.  n.  §  114,  note, 
Bliintsdhli,  Opinion  ImpartiaU ;  Revue  de  Droit  International,  1670, 
p.  452. 

*  Papen  relating  to  the  Treaty  of  Waghington,  i.  p.  218. 

>  Blantachli  in  the  Eevue  de  Droit  International,  1870,  p.  468. 

*  Woolsey,  Introduction^  Part  II.  Chap.  u.  §  160. 
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**  suppressing  an  insarrection,  has  met  with  sach  armed 
"  hostile  resistance,  and  a  civil  war  of  such  alarming  pro- 
"  portions  as  will  compel  him  to  accord  to  them  the  character 
"  of  belligerents,  is  a  question  to  be  decided  by  him ;  and 
**  this  court  must  be  governed  by  the  decisions  and  acts  of 
*'  the  political  department  of  the  Qovemment  to  which  this 
"  power  was  entrusted  '  He  must  determine  what  d^jee 
" '  of  force  the  crisis  demands.'  The  proclamation  of  the 
''  blockade  is  itself  official  and  conclusive  evidence  to  the 
"court  that  a  state  of  war  existed  which  demanded  and 
''  authorized  a  recourse  to  such  a  measure  under  the  cir- 
"  cumstanoes  peculiar  to  the  case.  The  correspondence  of 
*'  Lord  Lyons  with  the  Secretary  of  State  admits  the  &ct 
"  and  concludes  the  question  \" 
Begok*  Great  Britain  pursued  into  detail  her  resolution  to 

the  midn.  maintain  a  strict  neutrality.   By  an  order  of  June  1, 1861» 
tenAnoe  of  the  armed  ships  and  privateers  of  both  belligerents  were 
adopted     interdicted  from  carrying  their  prizes  into  any  British 
g^2iSr*    P^"^*-     On  January  31, 1862,  careful  and  full  instructions 
were  issued  to  the  Lords  Commissioners  of  the  Admiralty 
as  to  the  hospitality  to  be  accorded  to  belligerent  vessels 
in   British  harbours  or  waters.     Directions  were  herein 
given  that  during  the  continuance  of  the  existing  hostili- 
ties:— (1)  No  ship  of  war  or  privateer  belonging  to  either 
of  the  belligerents  should  be  permitted  to  enter  or  remain 
in  any  port  or  waters  of  the  Bahamas,  except  by  special 
leave  of   the  lieutenant-governor  of  the  islands  or  in 
case  of  stress  of  weather,  in  either  of  which  cases  the 
vessel   so    entering  should  be  required  to  put  to  sea 

^  Papen  relating  to  the  Treaty  of  WathingUm,  i.  p.  218.  Moantagne 
Bernard,  The  Neutrality  of  Great  Britain  during  the  American  Civil 
War,  Gbap.  it.  note  1. 

*  Lord  BoBseU  to  the  Lords  Commissioners  of  the  Admiralty,  Jane  1, 
1861.    Appendix  to  the  Case  of  Great  Britain,  ni.  p.  18. 

Sabseqaent  orders  called  oat  by  events  of  the  war  explained  that  a 
vessel  actually  and  bond  fide  converted  into,  and  ased  as,  a  vessel  of  war 
should  not  be  deemed  a  prise  within  the  meaning  of  this  ordinance,  bat 
that  the  prohibition  mast  be  held  to  apply  to  prise  cargo  as  weU  as  to 
prize  ships  themselves. 
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as  soon  as  possible,  without  taking  any  supplies  beyond 
those  necessary  for  her  immediate  use ;  (2)  all  belligerent 
ships  of  war  or  privateers  were  prohibited  from  making 
use  of  any  port  or  waters  subject  to  the  territorial 
jurisdiction  of  the  British  Crown,  as  a  station  or  place 
of  resort  for  any  warlike  purpose,  or  for  the  purpose  of 
obtaining  any  fSacilities  of  warlike  equipment,  and  no  such 
ship  of  war  or  privateer  should  be  permitted  to  leave 
any  British  port  or  watere  from  which  any  vessel  of  the 
other  belligerent  should  have  previously  departed,  until 
after  the  expiration  of  at  least  twenty-four  hours  from 
such  departure ;  (3)  any  belligerent  ship  of  war  or  priva- 
teer entering  British  waters  should  be  required  to  depart 
within  twenty-four  hours,  except  in  case  of  stress  of 
weather  or  of  requiring  provisions  or  other  things  necessary 
for  the  subsistence  of  her  crew,  in  either  of  which  cases 
she  should  be  required  to  put  to  sea  as  soon  as  possible 
after  such  twenty-four  hours,  without  taking  in  supplies 
beyond  those  necessary  for  her  immediate  use ;  and  such 
vessel  allowed  to  remain  for  the  purpose  of  receiving 
necessary  repairs  should  be  required  to  depart  within 
twenty-four  hours  after  their  completion ;  provided  always 
that  an  interval  of  not  less  than  twenty-four  hours  must 
elapse  between  the  respective  departures  of  vessels  belong- 
ing to  the  opposing  belligerents ;  (4)  no  belligerent  ship 
of  war  or  privateer  should  be  permitted  whilst  in  British 
waters  to  take  in  supplies,  except  provisions  or  other  things 
necessary  for  the  subsistence  of  her  crew,  and  except  so 
much  coal  only  as  should  be  sufficient  to  cdrry  her  to  the 
nearest  port  of  her  own  country,  or  to  some  nearer  destina- 
tion ;  and  no  coal  should  be  again  supplied  to  any  such 
ship  of  war  or  privateer  in  the  same  or  any  other  British 
port,  without  special  permission,  until  after  the  expiration 
of  three  months  from  the  last  date  of  such  supply  \ 

On  September  8, 1864,  an  order  was  issued  prohibiting 

^  Earl  Bosflell  to  the  Lords  Commissionera  of  the  Admiralty,  Jan.  81, 
1S62.  Papen  relating  to  the  Treaty  of  Waihington,  i.  pp.  226—227. 
Appendix,  ni.  pp.  18^19. 


464  THE  SCIENCE  OF  INTERNATIONAL  LAW. 

the  future  entrance  or  presence  within  a  British  port  of 

any  ship  of  war  belonging  to  either  of  the  American 

belligerents  for  the  purpose  of  being  dismantled  and  sold'. 

Nor  did  the  British  Government   hesitate  to  incur 

heavy  pecuniaiy  loss  in  the  attempt  to  fulfil  in  good  faith 

Sttim  of  its  neutral  duty.    The  "El  Tousson/'  and  the ''£1  Monassir/' 

^|J^J!^J2^     iron-clad  nuns  built  by  Messrs  Laird,  were  seized  on  Oct. 

"«^  9, 1863,  and  ultimately  bought  by  the  British  Government 

at  a  cost  of  £220,000*.    The  "Pampero,"  a  vessel  evidently 

intended  for  war-like  purposes,  built  on  the  Clyde  under 

contract  for  sale  to  a  citizen  of  the  Confederate  States,  was 

seized  on  Dea  10, 1863,  and  impounded  until  the  end  of 

the  American  struggle'.    And  a  sum  of  over  £100,000  was 

paid  to  China  after  the  war  in  respect  of  the  deterioration 

in  value  by  lying  up  of  the  Anglo-Chinese  Flotilla,  a  fleet 

of  six  vessels  of  war  purchased  in  England  in  1862  for  the 

Chinese  service,  and  taken  out  to  the  Eastern  seas  under 

the  command  of  Captain  Osbom,  which  was,  on  the  dis- 

banding  of  the  force  in  consequence  of  misunderstandings 

with  the  Chinese  authorities,  not  permitted  to  be  sold  in 

Chinese,  Indian  or  home  ports  during  the  war^ 

Aoiiyity  of       Individual  British  merchants  and  ship-builders,  how- 

blod^e    ^^'^^»  were  not  so  reckless  of  their  gains.     A  new  industry 

niim«ra     sprang  up  in  Great  Britain,  steamers  peculiarly  designed 

tntband     for  speed  and  lightness  of  draught  were  speedily  on  the 

traden.      stocks  in  dockyard  after  dockyard,  and  fortunes  were 

made  aud  lost  in  Lancashire  in  the  running  of  the  blockade 

of  the  Southern  ports.     At  the  same  time  an  amazing 

trade  was  driven  with  agents  of  both  belligerents  by  British 

manufacturers  of  cannon,  small  arms  and  every  sort  of 

^  Monntagae  Bernard,  Neutrality  of  Great  Britain,  p.  141.  Appendix 
to  the  Gate  of  Great  Britain,  i.  p.  467;  ni.  p.  20. 

'  Papers  relating  to  the  Treaty  of  WaMhington,  i.  pp.  261 — 8.  Appendix 
to  the  Case  of  Great  Britain,  u.  pp.  805-*460.  U.  S.  IHplomatie  Carre- 
tpondence,  1864,  pp.  400  et  seqq. 

'  Papert  relating  to  the  Treaty  of  Waihington,  i.  pp.  268 — 6.  Appendix 
to  the  Caee  of  Great  Britain,  n,  pp.  461 — 684. 

*  Papeti  relating  to  the  Treaty  of  Washington,  i.  pp.  267—271.  Ap- 
pendix to  the  Case  of  Great  Britain,  n.  pp.  676 — 722. 
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munition  of  war.  These  proceedings,  although  in  no  way 
reflecting  upon  the  good  faith  of  the  British  Qovemment, 
aroused  no  little  feeling  in  the  Northern  States.  But 
the  natural  irritation  of  the  chief  losers  by  British 
blockade  running  and  contraband  trading  was  as  nothing 
compared  with  the  deep  resentment  created  by  the  wide 
destruction  of  American  commerce  wrought  by  a  small 
fleet  of  cruisers  flying  the  Confederate  flag,  several  ofTheCon- 
which  were  known  to  have  been  built  for  the  service  in  enSare. 
British  ports,  and  to  have  been  armed  and  equipped,  and 
in  part  manned,  from  the  same  fertile  source ;  and  this  at 
a  time  when  the  harbours  of  the  South  were  practically  all 
in  a  condition  of  strict  blockade. 

Within  a  few  months  after  the  escape  of  the  notorious  The  Uni- 
"No.  290"  from  the  Mersey  a  claim  for  compensation  was  brings  for- 
preferred  against  Great  Britain  on  behalf  of  the  United  wwd  a 
States  by   Mr  Adams,  the   United  States   Minister  in  oompensa- 
London*.     The  liability  of  the  British  Government  was  *^®^- 
promptly  and  stoutly  denied  by  Lord  Russell*.   The  United 
States,  however,  continued  to  urge  their  claims  upon  suc- 
cessive British  Cabinets,  and  at  length  in  1871,  after  the  The 
failure  of  repeated  negotiations',  the  Joint  High  Com-  ^^^^J 
missioners  of  the  two  Powers  drew  up  and  set  their  hands  ton,  187I; 
to  the  Treaty  of  Washington*.  tion  agreed 

This  famous  instrument,  whilst  definitely  settling  by  ^• 
express  stipulation  the  terms  of  the  removal  of  certain 
causes  of  disagreement '^  between  the  United  States  and 
Great  Britain,  provided  for  the  decision  by  arbitration  of 
other  important  points  in  issue  between  them*.     In  parti- 

* 

1  Mr  Adams  to  Earl  BasseU,  Nov.  20,  1862,  Diplomatic  Correspond- 
ence of  the  United  States,  1868,  p.  6. 

'  Earl  BuBsell  to  Bfr  Adams,  Deo.  19,  1862.    Und,  p.  33. 

s  Pari  Papers,  North  America,  Nos.  1  and  2  (1867),  No.  1,  1868, 
No.  1,  1869  and  No.  1  (1870). 

*  Pari.  Papers,  North  America,  No.  3  (1871). 

^  Questions  of  mutual  rights  of  navigation  and  trading  on  the 
St  Lawrence,  Takon,  fto. 

*  The  "Alabama"  and  other  mutual  War  Claims,  the  Fishery  Claims 
and  the  North- West  Boundary  Dispute. 

W.  30 


\ 
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cular  the  claims  *' generically  known  as  the  Alabama 
**  Claims''  were  refeiTed  to  a  Tribunal  of  Arbitration  to  sit 
at  Geneva,  and  to  consist  of  Five  Arbitrators,  nominated 
respectively  by  the  President  of  the  United  States,  Her 
Britannic  Majesty,  the  King  of  Italy,  the  President  of 
the  Swiss  Confederation,  and  the  Emperor  of  Brazil 

Unfortunately,  in  determining  the  terms  of  the  re- 
ference, the  two  Governments  were  led  to  adopt  a  method 
of  procedure  which  deprived  the  Award  of  the  Arbitrators 
of  well  nigh  all  its  value  as  a  considered  and  authoritative 
declaration  of  the  requirements  of  International  Law. 

"  In  deciding,"  ran  Article  VL, "  the  matters  submitted 
"  to  the  Arbitrators,  they  shall  be  governed  by  the  following 
"  three  rules,  which  are  agreed  upon  by  the  High  Con- 
"  tracting  Parties  as  rules  to  be  taken  as  applicable  to  the 
"case,  and  by  such  principles  of  international  law  not 
inconsistent  therewith  as  the  Arbitrators  shall  determine 
to  have  been  applicable  to  the  case. 
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«  RULES. 

"  A  Neutral  Government  is  bound — 

The  Three  "  First,  to  use  due  diligence  to  prevent  the  fitting  out, 
"  ^">^"  "  arming,  or  equipping  within  its  jurisdiction,  of  any  vessel 
"which  it  has  reasonable  ground  to  believe  is  intended  to 
"  cruise  or  to  carry  on  war  against  a  Power  with  which  it  is 
"  at  peace ;  and  also  to  use  like  diligence  to  prevent  the 
"  departure  from  its  jurisdiction  of  any  vessel  intended  to 
"  cruise  or  carry  on  war  as  above,  such  vessel  having  been 
'*  specially  adapted,  in  whole  or  in  part,  within  such 
"jurisdiction  to  warlike  use. 

"  Secondly,  not  to  permit  or  suffer  either  belligerent  to 
"make  use  of  its  ports  or  waters  as  the  base  of  naval 
"  operations  against  the  other,  or  for  the  purpose  of  the 
"  renewal  or  augmentation  of  military  supplies  or  arms,  or 
"  the  recruitment  of  men. 

"  Thirdly,  to  exercise  due  diligence  in  its  own  ports 
"  and  waters,  and,  as  to  all  persons  within  its  jurisdiction. 
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"  to  prevent  any  violation  of  the  foregoing  obligations  and 
"duties*. 

"Her  Britannic  Majesty  has  commanded  Her  High  The singa- 
"  Commissioners  and  Plenipotentiaries  to  declare  that  Her  J^of  the 
"  Majesty's  government  cannot  assent  to  the  foregoing  rules  British 
"  (w  a  statement  of  principles  of  international  law  which  ment. 
"  were  in  force  at  the  time  when  the  claims  mentioned  in 
"Article  L  arose;  btit  that  Her  Majesty's  government,  in 
order  to  evince  its  desire  of  strengthening  the  friendly 
relations  between   the   two  countries  and   of   making 
satisfactory  provisions  for  the   future,  agrees  that,  in 
''deciding  the  questions  between  the  two  countries  arising 
out  of  these  claims,  the  Arbitrators  should  assume  that 
"  Her  Majesty's  Oovemment  had  undertaken  to  axst  upon 
"  the  principles  set  forth  in  tiiese  rules.     And  the  High 
"Contracting   Parties  agree  to  observe   these  rules    as 
"  between  themselves  in  future,  and  to  bring  them  to  the 
"  knowledge  of  other  maritime  powers,  and  to  invite  them 
"  to  accede  to  them." 

In  a  word.  Great  Britain  consented  to  be  judged  by  it  is  mag- 
rules  exceeding  in  severity  those  whose  obligatory  force  2^^^"' 
she  acknowledged,  an   example  of  magnanimity  hardly  tunate  in 
likely  to  secure  extensive  imitation.     Moreover,  in  the  *  ®  '^    ** 
result,  the  two  contracting  parties  having,  as  was  but  to 
be  anticipated,  differed   in   their  interpretation   of  the 
terms  of  the  rules  themselves,  not  only  has  no  effect  been 
given  to  the  proviso  for  the  invitation  to  accede  to  be 
extended   to  other  Powers,  but  these  rules,  being  still 
binding  on  the  United  States  and  Great  Britain,  may  well 
afford  matter  for  future  dispute. 

The  Tribunal  of  Arbitration*  met  at  Geneva  on  Dec.  15,  The  meet- 

IQiri      9  ingofthe 

15/1—^.  Tribunal 

The  claims  preferred  by  the   United   States   for  its®^*'^**™- 

^  For  a  consideration  of  these  roles  as  representing  previoos  Inter- 
national Law,  see  Galvo's  article  in  the  Reuue  de  Droit  International, 
1874,  p.  529. 

'  Its  members  were  Count  Sclopis  (Italy),  M.  Staempfli  (Switzerland), 
Viscount  d*Itajaba  (Brazil),  Mr  Adams  (United  States)  and  Sir  Alexander 
Cockbum  (Great  Britain). 
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tion  at       consideration  were  of  two  classes,  (I)  claims  in  respect  of 

ISTI^.    ^^^^^  losses  growing  out  of  the  destruction  of  vessels  and 

CUinui  of  their  cargoes  by  the  insurgent  cruisers,  and  of  the  national 

sutel^      expenditure  incurred  in  the  pursuit  of  those   cruisers, 

(2)  claims  in  respect  of  indirect  losses  arising  out  of  the 

transfer  of  the  American  commercial  marine  to  the  British 

flag,  the  enhanced  rates  of  insurance,  the  prolongation  of 

the  war,  and  the  addition  of  a  large  sum  to  the  cost 

incurred  in  the  suppression  of  the  rebellion'. 

The  points  in  issue  are  clearly  summarised  by  the 

framers  of  the  "  Cases  '*  presented  to  the  Arbitrators  by 

the  opposing  counsel. 

The  "  The  United  States  trust  that  they  have  established 

t«  Cius*'  of 

the  United"^  the  satisfaction  of  the  Tribunal  of  Arbitration  as 

States.       «*  against  Great  Britain— 

v  "  1.  That  it  is  the  duty  of  a  neutral  to  preserve  strict 
"and  impartial  neutrality  as  to  both  belligerents  during 
''  hostilities. 

"^       "  2.     That  this  obligation  is  independent  of  municipal 
"law. 
^         "  3.     That  a  neutral  is  bound  to  enforce  its  municipal 
"  laws  and  its  executive  proclamation ;  and  that  a  belli- 
gerent has  the  right  to  ask  it  to  do  so;  and  also  the 
right  to  ask  to  have  the  powers  conferred  upon  the 
"  neutral  by  law  increased  if  found  insufficient. 

"  4.  That  a  neutral  is  bound  to  use  due  diligence  to 
"  prevent  the  fittiug  out,  arming,  or  equipping,  within  its 
"jurisdiction,  of  any  vessel  which  it  has  reasonable  ground 
"to  believe  is  intended  to  cruise  or  to  carry  on  war 
"  against  a  Power  with  which  it  is  at  peace. 

"  5.  That  a  neutral  is  bound  to  use  like  diligence  to 
"  prevent  the  construction  of  such  a  vessel 

"  6.  That  a  neutral  is  bound  to  use  like  diligence  to 
"  prevent  the  departure  from  its  jurisdiction  of  any  vessel 
"intended  to  cruise  or  carry  on  war  against  any  Power 
"with  which  it  is  at  peace;   such  vessel  having  been 

1  Gate  of  the  United  States,  p.  469. 
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''specially  adapted,  in  whole  or  in  part,  within  its  juris- 
"  diction,  to  warlike  use. 

"  7.  That  a  neutral  may  not  permit  or  suffer  either 
"  belligerent  to  make  use  of  its  ports  or  waters  as  the  base 
**  of  naval  operations  against  the  other. 

'*  8.  That  a  neutral  is  bound  to  use  due  diligence  in 
"its  ports  or  waters,  to  prevent  either  belligerent  from 
"obtaining  there  a  renewal  or  augmentation  of  military 
"  supplies,  or  arms  for  belligerent  vessels,  or  the  recruit- 
•'  ment  of  men. 

"  9.  That  when  a  neutral  fails  to  use  all  the  means  in 
"  its  power  to  prevent  a  breach  of  the  neutrality  of  its 
"soil  or  waters,  in  any  of  the  foregoing  respects,  the 
"neutral  should  make  compensation  for  the  injury  rcr 
suiting  therefrom. 

10.     That  this  obligation  is  not  discharged  or  arrested  i 
"  by  the  change  of  the  offending  vessel  into  a  public  man- 
"  of- war. 

"11.  That  this  obligation  is  not  discharged  by  a 
"  fraudulent  attempt  of  the  offending  vessel  to  evade  the 
"  provisions  of  a  local  municipal  law. 

"  12.  That  the  offence  will  not  be  deposited  so  as  to 
"  release  the  liability  of  the  neutral  even  by  the  entry  of 
"the  offending  vessel  in  a  port  of  the  belligerent,  and 
"  there  becoming  a  man-of-war,  if  any  part  of  the  original 
"  fraud  continues  to  hang  about  the  vessels" 

The  "due  diligence"  required  by  the  Rules  of  the  "| Dae 
Treaty   was,  contended  the   United    States    counsel,  Aig^u^^ 
diligence  "  commensurate  with  the  emergency,  or  with  the  oommen- 
"  magnitude  of  the  results  of  negligence '."     And  specially  with  the 
clear  was  their  language  with  regard  to  the  construction  n*^'" 
and  sale  of  a  warship  by  a  neutral  builder. 

"  While  the  subjects  or  citizens  of  either  country  have 
"  been  left  by  law  free  to  manufacture  or  sell  muskets  or 
"  gunpowder,  or  to  export  them  at  their  own  risk,  even  if 
"  known  to  be  for  the  use  of  a  belligerent,  the  legislatures, 

1  Papers  relating  to  the  Treaty  of  Woihington,  i.  pp.  87—88. 
«  IMd,  I.  p.  67. 
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"  the  executives,  and  the  judiciaries  of  both  Qreat  Britain 

"  and  the  United  States  have  joined  the  civilized  world  in 

' ^°i       ** saying  that  a  vessel  of  war,  intended  for  the  use  of  a 

ship  is       "belligerent^  is  not  an  article  in  which  the  individual 

^P"JJ**^  "  subject  or  citizen  of  a  neutral  State  may  deal,  subject 

"to  the  liability  to  capture  as  contraband  by  the  other 

"  belligerent    Such  a  vessel  has  been  and  is  regarded  as 

"  organized  war*." 

In  reply,  it  was  argued  on  behalf  of  Qreat  Britain 
that : — 
Tlie  reply  « 1,  A  neutral  government  is  bound  to  exercise  due 
Britain.  ''  diligence,  to  the  intent  that  no  place  within  its  territory 
"  be  made  use  of  by  either  belligerent  as  a  base  or  point 
"of  departure  for  a  military  or  naval  expedition,  or  for 
"  hostilities  by  land  or  sea. 

"2.  A  neutral  government  is  not,  by  force  of  the 
"above-mentioned  obligation  or  otherwise,  bound  to 
"prevent  or  restrain  the  sale  within  its  territoiy,  to  a 
"  belligerent,  of  articles  contraband  of  war,  or  the  manu- 
"  facture  within  its  territory  of  such  articles  to  the  order 
of  a  belligerent,  or  the  delivery  thereof  within  its 
territory  to  a  belligerent  purchaser,  or  the  exportation 
"  of  such  articles  from  its  territory  for  sale  to,  or  for  the 
"  use  of,  a  belligerent. 

"  3.  Nor  is  a  neutral  government  bound,  by  force  of 
"the  above-mentioned  obligation  or  otherwise,  to  pro- 
"hibit  or  prevent  vessels  of  war  in  the  service  of  a 
"  belUgerent  from  entering  or  remaining  in  its  ports  or 
"waters,  or  from  purchasing  provisions,  coal,  or  other 
"supplies,  or  undergoing  repairs  therein;  provided  that 
"the  same  facilities  be  accorded  to  both  belligerents 
"  indifferently ;  and  provided  also  that  such  vessels  be  not 
"  permitted  to  augment  their  military  force,  or  increase  or 
"  renew  their  supplies  of  arms  or  munitions  of  war,  or  of 
"  men,  within  the  neutral  territory. 

"4.  The  unlawful  equipment,  or  augmentation  of 
"  force,  of  a  belligerent  vessel  within  neutral  waters  being 

>  Papers  relating  to  the  Treaty  of  Washington,  i.  p.  SI. 
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"an  oifence  against  the  neutral  Power,  it  is  the  right  of 
"  the  neutral  Power  to  release  prizes  taken  by  means  or  by 
"  the  aid  of  such  equipment  or  augmentation  of  force,  if 
"  found  within  its  jurisdiction. 

"  5.  It  has  been  the  practice  of  maritime  Powers,  when 
*'  at  war,  to  treat  as  contraband  of  war  vessels  specially 
"  adapted  for  warlike  use,  and  found  at  sea  under  a  neutral 
"  flag  in  course  of  transportation  to  a  place  possessed  or 
"  occupied  by  a  belligerent.  Such  vessels  have  been  held 
''liable  to  capture  and  condemnation  as  contraband,  on 
"  proof  in  each  case  that  the  destination  of  the  ship  was 
an  enemy's  port,  and  provided  there  were  reasonable 
grounds  for  believing  that  she  was  intended  to  be  sold 
or  delivered  to  or  for  the  use  of  the  enemy. 

6.  Public  ships  of  war  in  the  service  of  a  belligerent, 
entering  the  ports  or  waters  of  a  neutral  are,  by  the 
practice  of  nations,  exempt  fix)m  the  jurisdiction  of  a 
"  neutral  Power.  To  withdraw  or  refuse  to  recognize  this 
"exemption  without  previous  notice,  or  without  such 
"notice  to  exert,  or  attempt  to  exert,  jurisdiction  over 
"any  such  vessel,  would  be  a  violation  of  a  common 
"understanding,  which  all  nations  are  bound  by  good 
"  faith  to  respect. 

"  7.  A  vessel  becomes  a  public  ship  of  war  by  being 
"  armed  and  commissioned,  that  is  to  say,  formally  invested 
"  by  order  or  under  the  authority  of  a  government  with 
"  the  character  of  a  ship  employed  in  its  naval  service  and 
"  forming  part  of  its  marine  for  purposes  of  war.  There 
"  are  no  general  rules  which  prescribe  how,  where,  or  in 
"  what  form  the  commissioning  must  be  effected,  so  as  to 
"  impress  on  the  vessel  the  character  of  a  public  ship  of 
war.  What  is  essential  is  that  the  appointment  of  a 
designated  officer  to  the  charge  and  command  of  a  ship 
"  likewise  designated  be  made  by  the  government,  or  the 
"proper  department  of  it,  or  under  authority  delegated  by 
"  the  government  or  department,  and  that  the  charge  and 
"  command  of  the  ship  be  taken  by  the  officer  so  appointed. 
"  Customarily  a  ship  is  held  to  be  commissioned  when  a 
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"  commifisioned  oflScer  appointed  to  her  has  gone  on  board 
of  her,  and  hoisted  the  colors  appropriated  to  the  mili- 
tary marine.  A  neutral  Power  may  indeed  refuse  to 
"admit  into  its  own  ports  or  waters  as  a  public  ship  of 
war  any  belligerent  vessel  not  commissioned  in  a  specified 
fom  or  manner,  as  it  may  impoee  on  such  admission  any 
'*  other  conditions  at  its  pleasure,  provided  the  refusal  be 
"  applied  to  both  belligerents  indifferently ;  but  this  should 
"  not  be  done  without  reasonable  notice. 

"  8.  The  act  of  commissioning,  by  which  a  ship  is 
'*  invested  with  the  character  of  a  public  ship  of  war,  is, 
"  for  that  purpose,  valid  and  conclusive,  notwithstanding 
"  that  the  ship  may  have  been  at  the  time  registered  in  a 
'*  foreign  country  as  a  ship  of  that  country,  or  may  have 
"  been  liable  to  process  at  the  suit  of  a  private  claimant, 
"  or  to  arrest  or  forfeiture  under  the  law  of  a  foreign  state. 
"  The  commissioning  Power,  by  commissioning  her,  incor- 
"  porates  her  into  its  naval  force ;  and  by  the  same  act, 
"which  withdraws  her  from  the  operation  of  ordinary 
"  legal  process,  assumes  the  responsibility  for  all  existing 
"  claims  which  could  otherwise  have  been  enforced  against 
"  her. 
"  •  Dae  ^  "  9.  Due  diligence  on  the  part  of  a  sovereign  govem- 
is  a^matter  **  n^^nt  signifies  that  measure  of  care  which  the  government 
of  existing  <«  \g  under  an  international  obligation  to  use  for  a  given 
"purpose.  This  measure,  where  it  has  not  been  defined 
"  by  international  usage  or  agreement,  is  to  be  deduced 
"  from  the  nature  of  the  obligation  itself,  and  from  those 
"  considerations  of  justice,  equity,  and  general  expediency 
"  on  which  the  law  of  nations  is  founded 

"  10.     The  measure  of  care  which  a  government  is 

"  bound  to  use  in  order  to  prevent  within  its  jurisdiction 

and  of  the  "  certain  classes  of  acts,  from  which  harm  might  accrue  to 

^^m-      "  foreign  states  or  their  citizens,  must  always  (unless  spe- 

stanoes."    "cifically  determined  by  usage  or  agreement)  be  depen- 

"dent,  more  or  less,  on  the  surrounding  circumstances, 

"  and  cannot  be  defined  with  precision  in  the  form  of  a 

"general  rule.     It  would  commonly,  however,  be  unrea- 
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''soDable  and  impracticable  to  require  that  it  should 
"  exceed  that  which  the  governments  of  civilized  states 
''are  accustomed  to  employ  in  matters  concerning  their 
"own  security  or  that  of  their  own  citizens.  That  even 
"  this  measure  of  obligation  has  not  been  recognized  in 
"practice  might  be  clearly  shown  by  reference  to  the 
"  laws  in  force  in  the  principal  countries  of  Europe  and 
"  America.  It  would  be  enough,  indeed,  to  refer  to  the 
"  history  of  some  of  these  countries  during  recent  periods, 
"for  proof  that  great  and  enlightened  states  have  not 
"deemed  themselves  bound  to  exert  the  same  vigilance 
"  and  employ  the  same  means  of  repression,  when  enter- 
"  prises  prepared  within  their  own  territories  endangered 
"the  safety  of  neighbouring  states,  as  they  would  pro- 
"bably  have  exerted  and  employed  had  their  own  security 
"  been  similarly  imperilled. 

"  11.  In  every  country  where  the  executive  is  subject 
"  to  the  laws,  foreign  states  have  a  right  to  expect — 

"(a)  That  the  laws  be  such  as  in  the  exercise  of 
"  ordinary  foresight  might  reasonably  be  deemed  adequate 
"  for  the  repression  of  all  acts  which  the  government  is 
"  under  an  international  obligation  to  repress ; 

"(b)  That,  so  far  as  may  be  necessary  for  this  pur- 
"  pose,  the  laws  be  enforced  and  the  legal  powers  of  the 
"  government  exercised. 

"  But  foreign  states  have  not  a  right  to  require,  where 
"  such  laws  exist,  that  the  executive  should  overstep  them 
"  in  a  particular  case,  in  order  to  prevent  harm  to  foreign 
*'  states  or  their  citizens,  nor  that  in  order  to  prevent  harm 
"  to  foreign  states  or  their  citizens,  the  executive  should  act 
"  against  the  persons  or  property  of  individuals,  unless  upon 
'*  Evidence  which  would  justify  it  in  so  acting  if  the  interests 
"  to  be  protected  were  its  own  or  those  of  its  own  citizens. 
"  Nor  are  the  laws  or  the  mode  of  judicial  or  admini- 
"strative  procedure  which  exist  in  one  country  to  be 
"  applied  as  constituting  a  rule  or  standard  of  comparison 
"  for  any  other  country*." 

1  Case  of  Great  Britain,  Part  m.  pp.  28—24. 
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'*The  case  of  a  vessel  which  is  despatched  from  a 

"neutral   port  to  or  for  the  use  of  a  belligerent,  after 

"having  been  prepared  within  the  neutral  territory  for 

"  warlike  use,  is  one  which  may  be  regarded  from  different 

"  points  of  view,  and  may  fall  within  the  operation  of  dif- 

"  ferent  principlea     The  ship  herself  may  be  regarded 

**  merely  as  an  implement  or  engine  of  war,  sold  or  manu- 

"  &ctured  to  order  within  neutral  territory,  and  afterwards 

"  transported  thereirom,  and  the  whole   transaction  as 

"  falling  within  the  scope  of  the  principles  applicable  to 

"the  sale,  manu&cture,  shipment,  and  transportation  of 

**  As  to  the  "  articles  contraband  of  war ;  or,  on  the  other  hand,  the 

^f  ^Q         "  preparation  and  dispatch  of  the  ship  may  be  viewed  as 

armed  ship  "  being  really  and  in  effect  the  preparation  and  commence- 

stances      "  ment  of  a  hostile  expedition.    The  circumstances  of  each 

^^^\  „     "  case  can  alone  determine  from  which  of  these  two  points 

"  of  view  it  may  most  fitly  be  regarded,  and  to  which  class 

"  the  transaction  ought  to  be  assigned  ^" 

The  cruisers  put  to  British  account  by  the  United 
States  were  the  "Sumter,"  the  "Nashville,"  the  "Florida" 
and  her  tenders  (the  "  Clarence,"  the  "  Tacony "  and  the 
"  Archer  "),  the  "  Alabama  "  with  her  tender  (the  "  Tusca- 
loosa"), the  "Retribution,"  the  "Georgia,"  the  "Talla- 
hassee," the  "  Chickamauga"  and  the  "  Shenandoah'." 

Four,  however,  of  these  vessels  enjoy  an  unfortunate  pre- 
eminence. Of  these  the  first  in  time  was  the  "  Florida'." 
The  ;;Flo  On  February  18, 1862,  Mr  Adams,  the  United  States 
Minister  in  London,  wrote  to  Earl  Russell  drawing  atten- 
tion to  certain  information  received  as  to  the  preparation 
at  Liverpool  of  an  armed  steamer  named  the  "  Oreto,"  a 
vessel  evidently  intended  for  hostile  operations  on  the 
ocean,  and,  from  the  circumstances  of  the  persons  engaged 

^  Case  of  Qreat  Britain^  p.  25.  Papen  relating  to  the  Treaty  of 
Wathington,  i.  p.  239. 

*  The  Ca$e  of  th^  UniUd  States,  p.  820. 

s  The  Case  of  Great  Britain,  Part  V.  pp.  5S— 80.  Appendix  to  the 
Case  of  Great  Britain,  Vol.  i.  pp.  1—166 ;  Vol.  v.  pp.  83-^8.  The  Case 
of  the  United  States,  Part  V.  pp.  332—364.  Papers  relating  to  the  Treaty 
of  Washington,  i.  pp.  133—146,  274—307. 
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in  her  construction,  believed  to  be  destined  for  use  in  the 
Confederate  service*. 

Inquiries  were  at  once  set  on  foot  by  the  British  Her  con- 
Government,  and  on  February  22  the  Commissioners  of  atLiw 
Customs  sent  in  their  report.  The  result  of  the  investiga-  V^  aethe 
tion  instituted  appeared  to  be,  that  the  "  Oreto "  was  a 
vessel  pierced  for  four  guns,  built  by  Messrs  Miller  and 
Sons  for  Messrs  Fawcett,  Preston  and  Co.,  of  Liverpool, 
and  destined  for  use  by  Messrs  Thomas  Brothers  of  Pa- 
lermo, to  which  last  port  she  was  supposed  to  be  bound*. 
There  was  some  reason  to  believe  that  she  was  intended 
for  the  Italian  Government*.  She  was  a  ''splendid  steamer, 
suitable  for  a  dispatch  boat*/'  but,  although  pierced  for 
guns,  had  on  board  neither  guns  nor  gun-carriagea 
Special  directions  were  given  for  the  strict  watching  of 
the  vessel,  but  no  further  information  came  to  hand  until 
March  26,  when  Earl  Russell  received  from  Mr  Adams  a 
communication  upon  the  subject  of  the  assistance  afforded 
by  British  merchants  to  the  Confederates,  in  which  he 
expressed  the  strong  conviction  that  the  representations 
as  to  the  purposes  and  destination  of  the  '*  Oreto  '*  made 
to  the  English  Minister  were  delusive*.  The  fears  of  the 
U.  S.  Minister  were,  as  subsequent  events  showed,  only 
too  well  grounded ;  but  the  communication  came  too  late. 
On  March  3,  1862,  the  *'  Oreto  "  was  registered  at  Liver- 
pool as  the  property  of  John  Henry  Thomas  of  Liverpool, 
a  British  merchant :  on  the  following  day  she  cleared  for 
Palermo  and  Jamaica  with  a  cargo  of  spirits,  wines,  and 
groceries :  and  on  March  22  she  sailed  from  the  Mersey 

1  Mr  Adams  to  Earl  RoBBell,  Feb.  18, 1862.  Mr  Dudley  to  Mr  Adams, 
Feb.  17,  1862.  The  Case  of  Great  Britain,  p.  53.  Appendix  to  the  Gate 
of  Great  Britain^  i.  p.  1. 

'  The  Cote  of  Great  Britain,  pp.  54 — 55.    Appendix  to  the  due  of 
Great  Britain,  x.  p.  159. 

*  The  Italian  Govemment  on  inqaixy  by  telegram  repudiated  all 
knowledge  of  the  vessel. 

*  Mr  Morgan,  Collector  at  Liverpool,  to  Mr  Edwards,  Feb.  21, 1862. 

B  Mr  Adams  to  Earl  Bnssell,  March  25,  1862.  The  Cage  of  Great 
Britain,  p.  59.    Appendix  to  the  Gate  of  Great  Britain,  Vol.  i.  pp.  4 — 5. 
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with  a  crew  of  52  men,  all  British  with  the  exception  of 
three  or  four,  of  whom  one  only  was  an  AmericaiL  The 
crew  were  hired  for  a  voyage  to  Palermo,  thence,  if  re- 
She  Imtob  quired,  to  other  Mediterranean  ports  or  to  the  West  Indies, 
^^jjj'jjj^  and  back  to  a  final  port  of  discharge  in  the  United  King- 
a  fiotitioas  dom.  When  the  "  Oreto  "  left  the  river,  she  was  unarmed, 
vojage.  ^^^  h^  oi^  board  no  warlike  stores  of  any  kind^ 
Sheap-  On  April  28,  1862,  the  "Oreto"  turned  up  under  the 

^I^^Q      English  flag  at  Nassau,  New  Providence,  leaving  the  next 
April,        day  for  a  neiehbourinir  and  more  convenient  anchoiaire. 

1862.  «/  o  o  o 

Cargoes  of  arms  and  ammunition  having  already  arrived 
by  various  vessels  in  the  same  port,  while  Confederate 
agents  and  officers  were  also  on  the  spot,  the  attention 
alike  of  the  British  naval  commander  on  the  station  and 
of  the  United  States  consul  was  at  once  attracted  to  the 
suspicious  craft*.  On  May  9  the  latter,  fully  alive  to 
danger,  reported  his  apprehensions  to  the  Governor  of  the 
VaoiUa.  Bahamas*.  The  responsible  civil  authorities  in  the  colony. 
Colonial  *  however,  displayed  a  wonderful  irresolution  and  lack  of 
authori-  appreciation  of  the  necessities  of  the  situation^  Inquiries 
were  indeed  promptly  instituted  by  the  Governor,  but, 
though  successive  practical  and  experienced  British  naval 
commanders  and  seamen  at  Nassau  were  absolutely  clear 
as  to  the  character  and  destination  of  the  vessel ;  though 
Commanders  McKillop  and  Hickley  repeatedly  reported 

^  The  Ca$e  of  Great  Britain,  pp.  65—61.  Appendix  to  the  Case  of 
Great  Britain^  Vol.  i.  pp.  7—10,  34—35.  According  to  the  Amerioan 
Case  she  had  "some  guiis*'  on  board.    Ca$e  of  the  United  Statet^  p.  242. 

*  Commander  M'^Eillop  to  the  Secretary  to  the  Admiralty,  April  30, 
1862.     Appendix  to  the  Case  of  Great  Britain,  Vol.  i.  p.  11. 

*  Mr  Whiting  to  Ooyemor  Bayley,  May  9,  1862.  The  Case  of  Great 
Britain,  p.  61.    Appendix  to  the  Caee  of  Great  Britain,  Vol.  i.  p.  15. 

*  For  the  action  of  the  yarioas  officials  at  Nassaa,  see  Qovemor 
Bayley's  despatches  to  the  Duke  of  Newcastle,  Jane  21,  June  26  and 
Aug.  11,  1862,  with  their  enclosures.  Appendix  to  the  Case  of  Great 
Britain,  pp.  12—28,  87—52.  Had  the  legal  authorities  in  the  Bahamas 
been  guided  by  the  same  resolute,  energetic  and  vigilant  care  for  the 
maintenance  of  British  neutrality  as  were  H.M.*s  Commanders  M*Eiliop 
and  Hickley,  Great  Britain  had  never  been  called  to  account  in  respect  of 
the  aeto  of  the  "Florida."  Cf.  The  Case  of  the  United  States,  pp.  843— 
346. 
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that  the  "  Oreto  "  was  in  every  respect  fitted  an  a  man-of- 
war,  that  her  construction  was  totally  at  variance  with  the 
character  of  a  merchantman,  and  that  she  was,  in  their 
opinion,  undoubtedly  preparing  for  the  Confederate  ser- 
vice, the  fact  being  openly  talked  of;  and  though  the 
United  States  Consul  solemnly  implored  the  interference 
of  Governor  Bayley,  and  warned  him  of  the  consequences 
of  inaction,  the  Governor,  relying  upon  the  repeated  over- 
cautious advice  of  his  Attorney-General,  took  no  active 
steps  whatever  until  June  4th ;  and  it  was  not  till  June 
15th  that,  in  consequence  of  statements  made  by  members 
of  the  crew  of  the  "  Oreto"  herself,  who  were  apprehensive 
as  to  their  destination,  the  vessel  was  at  length  seized. 
Even  then  the  colonial  authorities  hesitated.  On  the  The  ves- 
moming  of  the  17th,  on  the  advice  of  the  Attorney-General,  ^[^^ 
the  vessel  was  released,  but,  on  the  renewed  strong  repre- 
sentations of  the  more  far-sighted  Commander  Hickley, 
the  seizure  was  the  same  day  renewed.  Proceedings  for 
condemnation  were  now  instituted  in  the  Vice- Admiralty 
Court  of  the  Colony.  On  August  2nd,  however,  the  bat  re- 
Judge  of  the  Court,  Sir  John  Lees,  ordered  her  restora-  ^^  yjoJ 
tion  on  the  ground  that,  while  there  was  strong  primd  Admiralty 
facie  reason  for  suspicion,  she  might  be  a  blockade  runner, 
there  was  no  sufficient  evidence  of  any  act  done  or  at- 
tempt made  since  her  arrival  in  the  colony  to  fit  or  equip 
her  as  a  vessel  of  war,  and  only  slight  evidence  connecting 
her  with  the  Confederate  service*. 

The  British  Home  Government  on  July  31  received 
news  of  the  seizure  of  the  "  Oreto,"  and  sent  out  orders 
for  her  detention.  But  on  August  7th  she  cleared  and  She  quits 
sailed  from  Nassau  as  a  merchant  vessel  for  St  John's,  ^*""*'*» 
New  Brunswick,  the  port  of  destination  almost  invariably 
assigned  by  Southern  blockade  runners  clearing  from 
Nassau. 

It  was  with  the  pen  of  prophecy  that  Mr  Whiting  had 
written  on  June  12th,  1862,  to  Governor  Bayley,  "  If  this 
"  vessel  (the  "  Oreto ")  is  permitted  to  go  forth  upon  her 

^  Appendix  to  the  Case  of  Great  Britain^  Vol.  i.  pp.  88—52. 
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"mad  career  of  destruction,  I  can  but  believe  that  the 
**  colonial  QoTemment  of  the  Bahamas  will  be  held  respon- 
"  sible  for  a  repetition  of  those  piratical  acts  which  have 
*' covered  the  names  of  the  Sumter  and  her  crew  with 
•'  merited  obloquy  for  all  future  time\" 

The  "Oreto"  never  reached  St  John's,  but,  after  a 
prolonged  stay  in  Cuban  waters,  entered  on  September  4, 
1862,  the  blockaded  port  of  Mobile  as  the  fully  equipped 
and  re-  and  commissioned  Confederate  cruiser  ''Florida"  She 
^^1^^^^  appears  to  have  received  her  armament  at  Green  Cay,  one 
atOreen  of  the  Bahamas,  from  the  "Prince  Alfred,"  a  schooner 
Bi^^umas.^  which  followed  her  from  Nassau*. 

These  circumstances  can  suggest  but  one  conclusion. 

British  neutral  territory  was  infringed  by  the  proceedings 

Due  dili-    of  the  "  Oreto  "  at  Nassau,  and,  if  the  phrase  "  due  dili- 

Dotdiara  "geiice"  have  any  reasonable  interpretation,  "due  dili- 

by  the       "  firence  "  for  the  prevention  of  that  infringement  was  not 

authori-     shown  by  the  British  civil  authorities  at  Nassau. 

ties  at  Even  the  Governor  of  the  Bahamas  clearly  recocmised 

the  consequences  of   the  action   of  the  authorities  at 

Nassau. 

**  The  liberation  of  the  vessel,"  he  wrote,  "  suggests  the 
"probability  of  certain  contingencies  against  which  it  is 
'*  expedient  to  provide.  I  do  not  think  it  likely  that  we 
'*  shall  ever  obtain  stronger  proof  against  any  vessel  than 
"  was  produced  against  the  '  Oreto'  of  an  intention  to  arm 
"  as  a  belligerent.  Therefore  we  may  assume  that  no  pro- 
"  secrUion  of  the  same  kind  will  be  instituted,  or  if  any  be 
"  instituted  that  it  will  fail.  The  natural  consequences  will 
"  be  that  many  vessels  will  leave  England  partly  equipped 
"as  men-of-war  or  privateers,  and  intending  to  complete 
"  their  equipment  here.  But  the  notoriety  of  this  practice 
"  will  induce  Federal  men-of-war  to  frequent  these  waters, 
"and  virtually  blockade  these  islands,  in  greater  force 
"  than  they  have  hitherto  done ;  and  when  they  are  assem- 

>  Appendix  to  the  Case  of  Great  Britain^  Vol.  i.  p.  21. 

>  The  Case  of  the  United  States,  pp.  848—349.    Appendix  to  the  Case 
of  Great  Britain^  p.  85. 
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"bled  in  numbers  it  will  be  vain  to  reckon  on  their 
"  observing  any  respect  for  territorial  jurisdiction  or  inter- 
"  national  usage.  I  should  neither  be  surprised  to  see 
"Federal  ships  waiting  off  the  harbour  to  seize  these 
"Confederate  vessels,  nor  to  see  the  Confederate  ships 
"  engaging  with  Federal  men-of-war  within  gunshot  of  the 
"  shore.  The  only  means  of  preserving  the  peace  and  the 
"  neutrality  of  these  waters  will  be  afforded  by  the  pre- 
"  sence  of  an  adequate  naval  forced" 

The  later  history  of  the  "  Florida."  like  that  of  her  The  later 
sister-craft,  the  "Alabama,"  was  dramatic  enough.     On^^ff^j^. 
January  16,  1863,  she  escaped  from  the  port  of  Mobile,  "da.  *' 
and  ten  days  later  appeared  for  the  second  time  at  Nassau, 
where,  under  plea  of  distress,  she  was  admitted,  and  permit- 
ted to  remain  for  twenty-six  hours,  during  which  time  she 
took  on  board  a  supply  of  coal'.     At  various  subsequent  Her  reoep- 
dates  she  called  at  various  British  West  Indian  ports,  ^^^^^^ 
coaled,  and  obtained  slight  repairs.     Her  longest  stay  in  a  ports  as  a 
British  port  did  not  exceed  ten  days  duration'.    At  Brest,  stoned 
on  the  other  hand,  she  was  admitted,  remained  from  ^U^rent 

,      ,  veflsel. 

August  23,  1863,  to  the  beginning  of  January,  1864,  and 
was  allowed  to  reiit  in  the  Government  dockyards  On  or 
about  October  5, 1864,  she  put  in  to  the  Brazilian  harbour 
of  Bahia.  On  the  morning  of  October  7th,  in  the  absence  Her  fate, 
of  her  captain  and  a  large  number  of  her  crew,  she  was,  in  ^^  ' 
pursuance  of  a  plan  matured  by  the  United  States  Consul 
at  Bahia,  towed  out  from  her  moorings  by  the  U.  S. 
war -steamer  "  Wachusett,"  and  carried  off  to  sea^ 

^  (Governor  Bayley  to  the  Duke  of  Newcastle,  Aag.  11, 1862.  Appendix 
to  the  Case  of  Great  Britain,  Vol.  i.  p.  87. 

*  The  GooxiBel  for  the  United  States  contended  before  the  Arbitrators 
at  Geneva  that  by  this  coaling  Nassaa  became  **  a  base  of  naval  operations  " 
for  the  Confederates.    Case  of  the  United  States^  p.  854. 

*  She  remained  nine  days  at  Bermuda  in  July,  1863,  and  a  similar 
period  at  the  same  place  in  June,  1864,  being  in  each  case  in  want  of 
coal  and  repairs. 

*  CoMe  of  Great  Britain,  p.  70.  U,8,  Diplomatic  Corretpondenee 
1868,  pp.  690  et  seqq. 

^  Senhor  Ignacio  da  Silva  to  Mr  Seward,  Deo.  12,  1864.  Case  of 
Great  Britain,  pp.  76—77. 
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This  signal  and  flagraot  violation  of  the  sanctity  of  a 
neutral  harbour  naturally  caused  the  liveliest  excitement 
in  Brazil.  The  United  States  Government,  finding  it 
impossible  to  withstand  the  energetic  protest  of  the 
Brazilian  Qovemment,  disavowed  and  apologised  for  the 
action  of  her  officials,  dismissed  the  inculpated  Consul, 
sent  the  commander  of  the  "  Wachusett "  before  a  court- 
martial,  and  caused  the  Brazilian  flag  to  be  formally 
saluted  in  the  harbour  of  Bahia.  The  grace  of  this  pro- 
ceeding was  lessened  by  a  demand  preferred  on  the  part 
of  the  United  States  for  an  equally  ample  reparation  for 
the  reception  of  the  "Florida"  in  Brazilian  ports  as  a 
commissioned  vessel  of  a  lawful  belligerent,  and  by  the 
tone  adopted  by  the  American  minister.  "You  will  be 
"pleased  to  understand/'  wrote  Mr  Seward,  "that  the 
answer  now  given  to  your  representation  rests  exclu- 
sively upon  the  ground  that  the  capture  of  the  *  Florida ' 
"  was  an  unauthorized,  unlawful,  and  indefensible  exercise 
**  of  the  naval  forces  of  the  United  States  within  a  foreign 
"  country  in  defiance  of  its  established  and  duly  recognised 
"  Govemment\*' 

The  Confederate  prisoners  taken  on  board  the  "Florida" 
were  released.  As  for  the  vessel  herself,  she  had  on  Nov. 
28th,  "  while  awaiting  the  representation  of  the  Brazilian 
"  Government,"  sunk  in  Hampton  Roads  "  in  consequence 
"  of  some  unforeseen  accident  which  cast  no  re^sponsibility 
"  upon  the  United  States*."  During  her  brief  career  she 
had  directly,  and  by  her  tenders,  wrought  immense  injury 
to  the  mercantile  marine  of  the  United  States. 
The  "Ala-  Yet  more  exciting  than  the  career  of  the  "  Oreto"  was 
that  of  her  sister-ship,  the  famous  "  Alabama'." 

1  Mr  Seward  to  Senhor  Igziaoio  da  Silva,  Deo.  20,  1S64.  Case  of 
OrecU  Britain^  pp.  77 — 78.  Appendix  to  the  Case  of  Oreat  Britain^  i. 
p.  155. 

>  Mr  Seward  to  Senhor  Ignacio  da  Silva,  Deo.  aO,  1864.  Appendix  to 
the  Cau  of  Qreat  Britnin,  p.  156. 

>  The  Case  of  Qreat  Britain^  Part  Y.  pp.  81—119.  Papers  reloHng  to 
the  Treaty  of  Washington,  i.  pp.  308 — 353.  Appendix  to  the  Case  of 
Great  Britain^  i.  pp.  177—891 ;  v.  pp.  58 — 56. 
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On  June  23,  1862,  Mr  Adams  wrote  to  Earl  Russell  Mr  Adamg 
apprising  him  of  the  preparation  for  departure  at  Liver-  Earl 
pool  of  a  recently  launched  and  powerful  war-steamer,  the  ^^^'^  o' 
persons  engaged  in  her  construction  and  equipment  being  radon  of 
well-known  agents  and  oflScers  of  the  Southern  States,  ^"^'^ir*^" 
and  her  anticipated  commander  an  insurgent  agent  who  Birken- 
had  sailed  from  Liverpool  in  the  "Oreto*."    As  in  the»^o.290,'' 
case  of  that  now  notorious  vessel,  inquiries  were  at  once  JP?|  ^* 
instituted.   The  law-officers  of  the  Crown,  upon  the  lapng 
before  them  of  the  United  States  Minister's  communica- 
tion, advised  that,  assuming  the  information  furnished  to 
be  reliable,  the  building  and  equipment  of  the  steamer  con- 
stituted a  clear  violation  of  the  Foreign  Enlistment  Act, 
and  recommended  prompt  action".     The  Commissioners  of  Theautho- 
Customs,  however,  on  reference  to  them  by  the  Treasury,  ^pon  the 
were  of  another  opinion,  and,  while  admitting  the  fact  that  S~yJ^' 
the  vessel  was  most  clearly  and  confessedly  intended  for  to  the 
employment  as  a  ship  of  war,  reported  strongly  against  a  C^*<^'"^» 
seizure,  except  upon  stronger  evidence  than  any  then 
forthcoming*.     Even  afber  the  communication  of  further 
information  by  the  United  States  Consul  they,  relpng  on 
the  advice  of  their  Solicitor,  advised  their  Collector  in  the 
same  sense ^.     On  July  21  the  Consul  attended  upon  the 
Liverpool  Collector  vrith  six  sworn  depositions,  setting  out 
facts  pointing  in  the  clearest  fashion  to  the  true  state  of 
affairs,  and  requested  the  seizure  of  the  gunboat  ^     The 
inaction  of  the  authorities  under  the  circumstances  must 
seem  to  the  unprejudiced  eye  little  short  of  marvellous. 
In  spite  of  the  well-advised  opinion  of  the  Crown  lawyers 
as  to  the  point  of  law,  in  spite  of  the  clear  admission  on 

1  Mr  Adams  to  Earl  Bnssell,  June  28,  1S62.    Coie  of  Great  Britain, 
p.  SI.    Appendix  to  the  Case  of  Oreat  Britain,  i.  p.  177. 

*  The  Law-Offioers  of  the  Crown  to  Earl  RaBsell,  Jane  30,  1862. 
Appendix  to  the  Case  of  Oreat  Britain,  i.  p.  181. 

*  Beport  hy  the  Commissioners  of  Onstoms  to  the  Treasury,  July  1, 
1862.    I6ui.  I.  p.  182. 

^  The  Commissioners  of  Customs  to  the  CoUeotor  at  LiTerpooL    Ibid. 
I.  p.  187. 

0  Ihid.  I.  pp.  188—192. 
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the  part  of  the  builders  that  "  No.  290  "  was  a  man-of-war' 
and  nothing  else,  in  spite  of  the  depositions  which  pointed 
clearly  to  her  destination,  and  in  spite  of  the  report  of  the 
Collector  on  Jaly  21  that  the  vessel  was  ready  for  sea  and 
might  leave  at  any  hour',  the  Solicitors  to  the  Customs, 
with  the  strange  obstinacy  of  short-sighted  and  narrow- 
minded  men  in  a  wrong  cause*,  persistently  dissuaded  the 
Commissioners  from  action.  On  July  22  and  25  further 
depositions  were  forwarded,  and,  on  the  first-mentioned 
date,  Mr  R  P.  Collier,  before  whom  the  case  was  laid  by 
the  United  States  Consul,  expressed  the  opinion  that  it 
would  be  difficult  to  make  out  a  stronger  case  of  infringe- 
ment of  the  Foreign  Enlistment  Act,  which,  if  not  enforced 
on  this  occasion,  must  be  deemed  little  better  than  a  dead 
letter^  The  Assistant  Solicitor  to  the  Customs*  was  still 
intractable,  and,  strangely  enough,  his  superiors  wero  con- 
tent to  support  him  in  his  folly.  On  July  29  the  law- 
officers,  once  more  consulted,  on  a  consideration  of  the 
depositions  recommended  the  seizure  of  the  vessel  without 
loss  of  time*.  But  while  Solicitors  and  Assistant-Solici- 
tors, Counsel  and  law-officers  were  advising  and  counter- 
advising,  Collectors  and  Commissioners  reporting  and 
referring,  and  responsible  Ministers  consulting,  the  cause 
And  "No.  of  all  the  turmoil  was  rapidly  preparing  for  sea^  On 
^ea  her  ^^^  ^^S^^  ^f  July  28th  "  No.  290 "  came  out  of  dock, 
escape.  and  between  10  and  11  a.m.  on  July  29th  steamed  down 
the  Mersey,  without  clearance  or  British  register,  as  for 

^  Report  of  the  Commistionen  of  Ctutomt,  Jaly  1, 1862. 

'  The  Collector  of  Castoms  to  the  CommiBsioners  of  Costoms,  July 

21.  Appendix  to  the  Case  of  Great  Britain,  z.  p.  188. 

>  Opinions  of  the  Assistant  Solicitor  and  Solicitor  of  Customs,  July 

22,  1862.    Ibid,  i.  p.  193. 
«  Ibid.  J.  p.  196. 

•  Mr  J.  0*Dowd.  Ibid,  p.  197.  It  is  a  omioiis  reflection  that  Great 
Britain  should  have  been  mulcted  by  the  Arbitrators  at  Geneva  in 
millions  of  dollars  as  a  consequence  of  the  retainer  of  an  Assistant  Com- 
missioner of  Customs  of  more  than  asinine  obstinacy,  and  of  the  folly 
of  superiors  who  were  misguided  enough  to  rely  upon  his  judgment. 

'  Gate  of  Great  Britain,  pp.  95—96.  Appendix  to  the  Case  of  Great 
Britain,  i.  pp.  200—201. 
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a  trial-trip.  On  July  30th  she  lay  for  some  hours  in 
Moelfra  Bay  on  the  Anglesey  coast,  and  there  took  on 
board  a  number  of  men  brought  out  to  her  from  Liverpool 
by  the  steam-tug  "  Hercules*.*' 

And  then  the  British  authorities  awoke  to  a  wild  and 
futile  activity.  Instructions  were  fired  off  in  all  directions 
when  too  late  to  be  of  use,  orders  for  detention  being 
forwarded  on  August  1st  to  the  Collectors  of  Beaumaris 
and  Holyhead,  and  to  the  Governor  of  the  Bahamas. 

Meanwhile  "  No.  290  "  made  her  way  unarmed  to  the  She  is 
Azor^    There  she  was  met  by  two  British  vessels  thej^^ 
"Agrippina"  and  the  "Bahama,"  which  had  previously '^**?8»*°* 
cleared  from  London  and  Liverpool  respectively  for  Ter-  hostilitiea 

nnder  tha 

ceira  and  Nassau,  and  from  these  vessels  she  took  on  ^q^^. 
board  in  Portuguese  waters  her  guns  and  ammunition*,  rate  flag. 
Captain  Semmes  then  publicly  announced  to  his  crew  the 
true  character  of  the  vessel,  and  invited  them  to  enlist 
under  the  Confederate  flag.  Nearly  fifty  men  at  once 
refrised  to  proceed  frirther,  and  accordingly  returned  home 
in  the  "  Bahama."  Others,  however,  among  them  being 
several  men  of  the  British  Royal  Naval  Reserve,  cast  in 
their  lot  with  the  shortly  notorious  "  Alabama'." 

The  vessel,  whose  career  thus  auspiciously  began  in  a 
combination  of  supineness,  obstinacy  and  fraud,  subse- 
quently  appeared  in  various  British  ports,  and  was  there, 
in  accordance  with  the  British  view  of  international  law, 
received  as  a  foreign  belligerent  ship  of  war*.     In  parti-  She  is  re- 

oeived  in 

cular   the  United   States  complained   of   the   reception  British 
accorded  to  her  in  Cape  Town  in  August,  1863,  when  the  P^*^*- 
United  States  Consul  vainly  demanded  her  seizure. 

On  August  5  the  "  Alabama "  arrived  in  Table  Bay.  Her  recep- 
Her  commander  reported  that  her  tender  the  "  Tuscaloosa,"  oape,  Aug. 

1863.* 

1  Cai€  of  Or  eat  Britain,  pp.  97 — 98.  Appendix  to  the  Case  of  Great 
Britain,  i.  p.  210. 

'  Coie  of  the  UniUd  States,  p.  378.  Case  of  Oreat  Britain,  pp.  100 
et  seqq.    Appendix  to  the  Case  of  Oreat  Britain,  i.  pp.  215,  220,  227. 

s  Appendix  to  the  Case  of  Great  Britain,  pp.  210,  227. 

^  Ibid,  pp.  267  et  seqq. 
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The  oase    might  shortly  be  expected*.   Three  days  later,  accordingly, 
**Ta0oa-     ^^^  vessel  made  her  appearance  in  Simon's  Bay.     She 
looBa.*'       proved  to  be  a  prize  set  out  as  a  man-of-war  by  the  addi- 
tion of  two  guns  and  a  crew  of  ten  men,  her  original  cargo 
of  wool  being  still  in  her  hold.   The  wool  was  subsequently 
sold  to  a  Cape  merchant,  and  landed  at  Angra  Pequena 
outside   the   British   territorial  jurisdiction.     The   naval 
authorities  at  Cape  Town  felt  strong  scruples  as  to  the 
propriety  of  the  recognition  of  the  vessel  as  a  tender,  but 
she  was  ultimately,  on  the  advice  of  the  local  law  officers, 
admitted  as  such*.     The  matter  being  reported  to  the 
Home  Govemmeut,  the  action  of  the  Colonial  authorities 
was  at  once  disapproved.     On  a  second  appearance  of  the 
"  Tuscaloosa  "  at  the  Cape  on  Dec.  26  she  was  by  an  excess 
of  zeal  detained,  the  Home  officers  disavowing  the  trans- 
action on  the  ground  that  the  vessel,  having  once  been 
accorded  the  reception  of  a  lawfully  commissioned  vessel, 
might  fairly  expect,  in  default  of  notice,  similar  treatment 
on  a  second  occasion'.     The  "  Tuscaloosa,"  though  ordered 
to  be  released,  was  not,  owing  to  special  circumstances, 
given  up,  but  remained  in  the   hands  of  the  Colonial 
authorities  until  the  end  of  the  year,  when  she  was  handed 
over  to  the  United  States  Consul. 
The  sink-         The  ''  Alabama  "  herself  finished  her  career  in  dramatic 
the** Ala-  ^^s^ion  within  sight  of  Cherbourg  on  June  19th,  1864, 
$*™*Cq     when  she  was  sunk  after  a  brief  fight  by  the  U.  S.  man- 
1864.    '    of- war  "Kearsarge."     Faithful  to  her  reputation  she  in 
the  moment  of  her  destruction  involved  Great  Britain  in 
an  interchange  of  notes  with  the  United  States  Govern- 
ment, in  consequence  of  the  action  of  the  owner  of  the 
British  yacht  "  Deerhound,"  who  picked  up  and  carried  to 
Southampton  Captain  Semmes  and  other  drowning  mem- 
bers of  the  crew. 
• 

1  Sir  P.  WodehouBe  to  the  Duke  of  Newcastle,  Ang.  19,  1863.  Ap- 
pendix to  the  Caee  of  Great  Britain,  i.  p.  812. 

>  Appendix  to  the  Case  of  Great  Britain,  i.  pp.  809—311.  U.  S. 
Diplomatic  Corretpondence,  1868,  p.  391. 

'  Papers  relating  to  the  Treaty  of  Washington,  i.  p.  848.  Appendix  to 
the  Case  of  Great  Britain,  i.  pp.  880-~844. 
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On  the  most  cursory  view  of  the  whole  circumstances 
of  the  building  and  equipment  of  the  "Alabama/'  the 
impartial  mind  must  arrive  at  the  conclusion  that  Great 
Britain  did  in  her  regard  fail  to  exercise  the  diligence 
called  for  by  her  neutral  situation.    Due  diligence  was  The  Brit- 
not  shown  by  the  British  authorities  in  the  permission  of  ^^J^^^^^ 
the  departure  of  "  No.  290  "  from  British  waters.     She  f?  ®""*?® 
ought  to  have  been  seized  at  Liverpool,  and,  even  after  her  genoe"  in 
escape  from  the  Mersey,  she  could  and  ought  to  have  been  ?«"«"**»»« 
seized  in  Moelfiu  Bay.    To  put  on  the  terms  of  the  Foreign  of  the 
Enlistment  Act  the  interpretation  contended  for  by  the  *\,^^» 
Assistant-Solicitor  to  the  Customs  was,  as  the  law-officers  from  the 
of  the  Crown  well  said,  '*  to  fritter  away  the  act  and  give  and  S^- 
"  impunity  to  open  and  flagrant  violations  of  its  provi-  *"*  ^^y* 
''  sions'."    Whether  due  diligence  was  or  was  not  shown  in 
the  collection  by  the  British  officials  of  information  with 
regard  to  "  No.  290,"  when  she  was  still  in  the  yard  of 
Messrs  Laird,  it  matters  little,  since  due  diligence  was  not 
shown  in  the  use  of  the  evidence  which  actually  came  to 
hand.     And,  even  when  the  responsible  ministers  of  Qreat 
Britain  so  far  bestirred  themselves  as  to  reject  the  helpless 
counsels  of  the  Commissioners  of  Customs,  with  their  basis 
of  bad  law  and  asinine  stupidity,  due  diligence  was  not 
shown  in  the  setting  in  motion  of  the  machinery  of  arrest. 
The  exigencies  of  the  situation  required  prompt  decision, 
the  utmost  celerity  and  the  employment  of  the  readiest 
and  swiftest  means  of  communication :  the  British  autho- 
rities displayed  all  thb  worst  features  of  a  constitutional 
government,  and  proceeded  with  slow  deliberation  and 
cumbrous  red-tape  formalities.    The  final  opinion  of  the 
law-officers   advising   immediate    seizure    was  given   on 
July  29th.     A    prompt    communication    to   the    Com- 
missioners of  Customs  followed  by  a  telegraphic  message 
from  the  commissioners  to  their  collector  at  Liverpool 
would  have  even  then  secured  the  detention  of  the  vessel 
in  Moelfra  Bay.     The  "  Hercules  "  did  not  leave  the  river 

^  The  Law-Officers  to  Earl  RaBsell,  Jnly  29,  1S62.    Case  of  Qreat 
Britain^  p.  96. 
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until  July  30th,  and  before  her  departure  the  collector 
had  been  fully  informed  as  to  her  destination  and  business. 
Nothing  would  have  been  easier  than  to  follow  the  tug, 
and  at  least  prevent  the  augmentation  of  the  crew  of 
"  No.  290."  The  opinion  of  the  law-officers,  however,  was 
not  made  known  to  the  Commissioners  of  Customs  until 
late  on  July  31st,  when  the  vessel  was  on  the  high  seas^ 
"I  entirely  agree,"  said  Sir  Alexander  Cockbum,  "with 
''  Sir  Robert  Collier  that  it  was  the  duty  of  the  collector 
''  of  customs  at  Liverpool,  as  early  as  the  22nd  of  July, 
"  to  detain  this  vessel.  When  for  his  better  guidance  and 
"protection  the  collector  sought  the  directions  of  his 
'*  superiors — for  which  I  can  scarcely  blame  him,  although 
"  the  case  appeared  clear  enough — ^it  became,  in  my  opi- 
**  nion,  the  duty  of  the  commissioners  of  customs  at  once 
"to  direct  the  seizure  to  be  made.  Misled  by  advice 
''  which  they  ought  to  have  rejected  as  palpably  erroneous, 
"they  unfortunately  refused  to  cause  the  vessel  to  be 
"seized.  The  matter  properly  belonged  to  their  depart- 
"  ment,  it  was  competent  to  them  to  act  independently  of 
any  other  department  of  the  state;  and  the  case,  as  it 
seems  to  me,  was  too  clear  to  require  the  opinion  of  the 
"  law-officers,  although,  after  the  decision  of  the  commis- 
"  sioners,  it  might  well  be  deemed  proper  on  the  part  of 
"  the  heads  of  the  government  to  consult  the  law-officers 
"before  acting  in  opposition  to  it....  I  readily  admit  that, 
"  in  a  case  of  doubt,  a  public  department  may  properly 
"act  on  the  advice  of  its  constitutional  advisers,  and 
"  would  not  be  liable  to  the  imputation  of  negligence  if 
"  that  advice  should  turn  out  to  be  unsouqd.  But  here 
"I  think  there  was  no  room  for  doubt"." 

The  Less  interesting  than  the  careers  of  others  amongst 

"Georgia."  j^^^.  consorts  was  that  of  the  "  Georgia'." 

^  Papers  relating  to  the  Treaty  of  Washington,  iy.  p.  461. 

3  Ibid.  p.  460. 

'  Case  of  Great  Britain,  Part  vu.  pp.  120—135.  Appendix  to  the 
Case  of  Great  Britain,  i.  pp.  899^470.  Case  of  the  United  States,  pp. 
898—409.     Papers  relating  to  the  Treaty  of  Washington,  i.  pp.  864—373. 
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This  was  a  steam-vessel  built  at  Dumbarton,  and  She  is 
launched  on  the  Clyde  on  Jan.  10,  1863,  as  the  '*  Japan."  oiTthe 
She  took  on  board  a  crew  at  Greenock,  shipped  mainly  at  9^^^% 
Liverpool,  and  sailed  on  April  2nd,  clearing  in  ballast  for  ises, 
Point  de  Qalle  and  Hong  Eong.     She  was  in  no  way  spe- 
cially fitted  for  warlike  purposes,  a  fact  which  was  subse-  clean  nn- 
quently  clearly  proved  by  her  failure  as  a  vessel  of  war.  ' 

A  few  days,  however,  after  her  departure  from  port  she 
was  joined  off  Morlaix  by  the  steamer  '*Alar,"  which 
had  cleared  from  Newhaven  with  anns,  ammunition  and  vid  is 
supplies.  The  cargo  of  the  '*  Alar  "  was  transferred  to  the  French 
"  Japan  "  off  Ushant  in  French  waters,  the  insurgent  flag  ^**e'B* 
was  hoisted  on  the  latter  vessel,  and  she  began  her  belli- 
gerent career.  Six  days  after  the  sailing  of  the  vessel 
fit>m  Greenock,  Mr  Adams  reported  her  departure  and 
that  of  the  "  Alar  "  to  Elarl  Russell,  pointing  out  Aldemey 
as  their  immediate  destination  ^  This  information  not 
being  strictly  accurate,  instructions  forwarded  to  the 
Channel  Islands  failed  to  effect  their  object.  Two  mem- 
bers of  a  Liverpool  firm,  who  had  engaged  in  enlisting  men 
for  the  "Georgia,"  were  subsequently  indicted  under  the 
Foreign  Enlistment  Act,  and  on  conviction  mulcted  in 
fines  of  £50.  The  "Georgia"  herself  returned  to  Liver- 
pool on  May  2nd,  1864,  having  been  meanwhile  received  Her  sale  at 
in  various  ports  as  a  Confederate  man-of-war.  At  Birken-  hw^^864. 
head  she  was  dismantled,  her  stores  were  sold,  and  the 
vessel  herself  was  disposed  of  to  an  English  merchant. 
Mr  Adams  thereupon  announced  to  the  British  Govern- 
ment the  refusal  of  the  United  States  to  recognise  the 
validity  of  the  transfer  of  the  vessel,  and  claimed  the 
right  to  seize  her  wherever  found  on  the  high  seas*. 
She  being  capt^ured  off  Lisbon,  whither  she  had  been 
despatched  to  run  in  the  service  of  Portugal  as  an  African 
mail-steamer.  Lord  Russell  refused  to  interfere  on  behalf 
of  her  owner,  referring  him  to  the  Prize  Court  of  the 

1  Ml  Adams  to  Earl  BuBseU,  April  8, 1863.    Appendix  to  the  Case  of 
Oreat  Britain,  i.  p.  899. 

s  Mr  Adams  to  Earl  BasseU,  Jane  7, 1864.    Ibid,  p.  457. 
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captor  as  the  proper  authority  for  the  decision  of  the 
legitimacy  of  the  transfer^ 

In  consequence  of  this  episode  the  British  Government 
gave  directions  that  in  future  no  ship  of  war  of  either 
belligerent  should  be  allowed  to  be  brought  to  any  of 
Her  Majesty's  ports  for  the  purpose  of  being  dismantled 
and  sold*. 
The  "She-        In  the  very  month  of  the  issue  of  this  prohibition,  the 
nandoah."  «  Sea-King."  a  fast  screw-steamer  originally  built  at  Glas- 
Thesaleof  gow  and  employed  in  the  East  India  trade,  was  sold  at 
JyJ^l*,,    ■  London  to  Mr  R  Wright,  of  Liverpool,  a  British  subject 
but  the  £ftther-in-law  of  the  managing  partner  of  the  well- 
known  Southern  firm,  Fraser,  Trenholm  &  Co.     On  Oct. 
8th  she  cleared  from  London  for  Bombay  under  the  com- 
mand of  Captain  Corbett,  who  was  provided  with  a  certifi- 
cate of  sale  authorising  him  to  sell  the  vessel  at  any  port 
out  of  the  United  Kingdom.     At  Madeira  she  was  met  by 
the  steamer  "Laurel,"  which  had  cleared  from  Liverpool 
for  Matamoras,  with  a  cargo  marked  as  machinery  but 
consisting  in  reality  of  arms  and  ammunition,  and  carrying 
several  passengers,  including  a  number  of  Confederate 
officers  and  some  survivors  from  the  destroyed  "Alabama." 
She  is       The  two  vessels  proceeded  in  company  to  the  Desertas,  a 
neur^a-    ^""^^  island  near  Madeira,  where  the  cargo  of  the  "Laurel " 
deira.        was  transhipped  to  the  "  Sea-King,"  and  Captain  Corbett 
announced  the  sale  of  his  ship,  which  then  ran  up  the 
Confederate  flag  as  the  "Shenandoah,"  Captain  Waddell", 
Repeated  efforts  were  made  to  induce  the  members  of  the 
crew  of  the  "  Sea-King  "  to  take  service  upon  her  in  her 
new  character,  but  the  majority  refused,  and  returned  to 
Teneriffe  on  board  the  "  Laurel"     The  British  Consul  at 
Teneriffe,  being  informed  of  the  transaction,  at  once  re- 
ported the  matter  to   his  Government,  and   sent  home 

^  Mr  Hammond  to  Mr  Bates,  Sep.  9,  1864.    Appendix  to  the  Case  of 
Oreat  Britain,  i.  p.  467. 

>  Sep.  8,  1864.    Ibid,  p.  468. 

>  Case  of  the  XJniUd  States,  pp.  416^454.  Case  of  Great  Britain, 
Part  Yin.  pp.  136 — 162.  Papers  relating  to  the  Treaty  of  Washington,  i. 
pp.  166—180,  874 — 406.  Appendix  to  the  Case  of  Great  Britain,  l  pp. 
471—726 ;  v.  pp.  69—140. 
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Captain  Corbett  in  custody  on  the  charge  of  an  infringe- 
ment of  the  Foreign  Enlistment  Act  by  attempting  to 
enlist  British  subjects  for  service  on  board  the  ''  Shenan- 
doah." When  subsequently  tried  Corbett  was,  in  view 
of  the  conflicting  evidence  as  to  his  actual  share  in  in- 
viting men  to  enlist,  acquitted  by  the  special  jury.  The 
report  of  the  Consul  constituted  the  first  intimation 
received  by  the  British  Government  of  the  fraudulent 
proceedings  of  the  owner  of  the  "  Sea-King." 

On  January  25, 1865,  the  "  Shenandoah  "  turned  up  at  The  "She- 
Port  Philip  in  Victoria.    Here  began  the  chapter  of  errors  2^^. 
committed  by  the  British  authorities'.     Captain  Waddell  J^'*™^  , 
having  requested  permission  to  take  on  board  supplies  isss. 
and  execute  certain  necessary  repairs  upon  his  vessel,  the 
Governor,  Sir  C.  Darling,  on  the  advice  of  his  Executive 
Council,  elected  to  regard  the  "  Shenandoah  "  as  a  Confede- 
rate man-of-war.     In  answer  to  the  demand  made  by  the 
U.  S.  Consul  for  the  seizure  of  the  vessel  on  the  ground 
that,  being  a  British-built  merchant  ship  not  legally  trans- 
ferred to  another  flag  by  a  transaction  taking  place  on  the 
high  seas,  her  assumption  of  the  Confederate  flag  was 
without  legal  basis,  the  Governor  replied  that,  whatever 
might  have  been  her  previous  history,  the  "  Shenandoah  " 
must  be  treated  by  the  Colonial  authorities  as  a  ship  of 
war  belonging  to  a  belligerent  power'.    The  mistakes  of 
the  Colonial  authorities  were  unfortunately  not  confined  to 
this  initial  error.     The  commander  of  the  ''  Shenandoah  "  Abuse  of 
was  permitted  under  cover  of  alleged  necessity  in  the  J^^  h^^**'- 
matter  of  repairs  to  prolong  his  stay  for  more  than  three  tality  by 
weeks,  during  which  period  he  not  merely  shipped  a  large  wwiaSl. 
supply  of  coal,  but  contrived  to  enlist  a  considerable  num- 
ber of  men.     Though  informed  that  several  men  shipped 
in  fraud  of  the  Foreign  Enlistment  Act  were  concealed 
on  board  the  vessel,  the  authorities  took  but  lukewarm 
action'.    When  the  police,  armed  with  a  warrant  for  the 

^  Appendix  to  the  Gate  of  Great  Britain,  i.  pp.  504  et  seqq. 

>  Mr  Tyler  to  Mr  Blanohard,  Jan.  30,  1865.     Cau  of  Great  Britain, 
p.  146. 

>  Appewiix  to  the  Cote  of  Great  Britain,  i.  pp.  528 — 528. 
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arrest  of  a  British  subject  sworn  to  be  and  subsequently 
proved  to  have  been  on  board,  were  refused  permission 
to  search  the  vessel,  and  Captain  Waddell  defiantly  an- 
nounced his  intention  to  fight  his  ship  rather  than  submit, 
the  Government  of  Victoria  was  content  seemingly  to 
attach  credit  to  the  word  of  honour  of  this  Confederate 
officer,  and  to  satisfy  the  demands  of  neutral  duty  by 
forbidding  the  grant  of  further  assistance  to  the  ship 
by  British  workmen,  and  even  these  orders  were  subse- 
quently revoked.  It  was  not  until  after  the  "Shenan- 
doah" had  left  port  on  February  18th  with  a  large 
addition  to  the  numbers  of  her  crew  taken  on  board  on 
the  night  of  the  17th,  that  Sir  C.  Darling  awoke  to  the 
actual  fiskcts  of  the  case,  and  publicly  proclaimed  that  there 
was  no  longer  any  doubt  but  that  the  neutrality  of  the 
colony  had  been  flagrantly  violated  by  the  Confederate 
commander  \  Thanks  to  the  assistance  obtained  at  Mel- 
bourne, the  "  Shenandoah  "  continued  to  destroy  American 
whalers  in  the  Arctic  Seas  long  after  the  fall  of  the  Con- 
Sarrender  federate  Qovemment.  On  November  6th,  1865,  she  sur- 
"'stuan-  ■^'^dered  at  Liverpool  to  the  British  Government,  and  was 
doah,"       by  it  handed  over  to  the  United  States,  no  action  what- 

Nov    fl 

1S65.  '      over  being  taken  against  any  person  of  her  company. 

On  a  review  of  the  whole  case  it  is  abundantly  clear 

that  the  majority  of  the  arbitrators  at  Geneva  were  fully 

justified   in   holding   Great   Britain  responsible   for  the 

events  in  the  career  of  the  ''  Shenandoah  "  subsequent  to 

Daedili-    her  departure   firom   Melbourne.     Quite  apart  from  the 

not  riiovm  qu^st-io^  ^^  ^^'^  obligation  to  seize  her,  or  at  least   to 

by  the  Co-  refuse  her  admission  at  the  Colonial  port,  in  view  of  the 

thoritiesin  palpable  fraud  employed  in  her  equipment,  a  question 

Melbourne  y^hich  is  involved  in  the  reception  of  each  and  every  one 

ventionol  of  the  British-built  Confederate  cruisers  as  belligerent 

**^®*™'      men-of-war,  there  were  sundry  distinct  features  in  the 

of  their      British  treatment  of  the  '*  Shenandoah "  at  Melbourne, 

"Shenan^  which  were  quite  incompatible  with  the  "due  diligence  *' 

doah.'' 

^  Governor  Sir  0.  Barling  to  the  GrOTemors  of  Australian  Colonies 

and  New  ZeiOand,  Feb.  27,  1865.    Cau  of  Great  Britain,  p.  154. 
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becoming  a  neutral.  Due  diligence  was  not  shown  in  She  should 
obtaining  a  definite  statement  of  the  absolute  needs  ot^^^^  ° 
the  '*  Shenandoah/'  the  supply  of  which  humanity  re-  entrance, 
quired;  due  diligence  was  not  shown  in  the  permission 
of  a  stay  of  three  weeks'  duration  under  cover  of  repairs 
which  might  have  been  executed  in  a  few  days'  time, 
and  which  were  only  required  by  the  vessel  in  her 
character  as  a  steamer,  and  in  no  way  affected  her 
qualities  as  a  sailing  craft  ^;  due  diligence  was  not 
shown  in  the  detection  and  prevention  of  the  fraudulent 
enlistment  of  men.  If  the  "Shenandoah"  must  needs 
be  held  a  Confederate  cruiser,  she  should  never  have 
been  allowed  to  enter  in  that  guise  the  port  of  Mel- 
bourne ;  if  admitted,  her  stay  should  have  been  promptly 
and  decisively  determined :  and,  in  any  event,  the  ciicum- 
stances  attending  the  repudiation  of  police  control  should 
have  led  to  her  immediate  dismissal  and  warning  off. 
Sir  Alexander  Cockbum  contended  that  the  ''Shenan- 
doah" having  neither  been  equipped  nor  armed,  nor 
specially  adapted,  wholly  or  in  part,  for  warlike  use  in 
British  territory,  and  her  sale  on  the  high  seas  to  a  belli- 
gerent being  no  violation  of  British  neutral  rights,  her 
seizure  at  Melbourne  would  have  been  utterly  unjusti- 
fiable ;  and  he  entirely  approved  the  opinion  of  the  law- 
officers  of  the  Colony  advising  her  treatment  as  a  belli- 
gerent man-of-war".  The  seizure  of  the  vessel  was,  how- 
ever, one  thing,  her  reception  into  port  another.  The 
circumstances  of  the  setting  forth  of  the  "  Shenandoah," 
although  in  form  no  open  violation  of  British  neutral 
territorial  rights,  did  undoubtedly  constitute  a  fraudulent 
evasion  of  British  neutrality  laws.  The  intent  to  equip 
existed  in  Qreat  Britain  in  the  minds  of  British  subjects, 
and  the  elements  of  the  undertaking  issued  fi*om  British 
ports,  separately  indeed,  but  in  pursuance  of  a  definite 
and  well  considered  plan  matured  on  British  soil.     Unless 

^  Report  of  Survey,  Feb.  10,  1865.    Appendix  to  the  Cage  of  Qreat 
Britain,  i.  p.  522. 

» 

'  Papert  relating  to  the  Treaty  of  Waehington,  iy.  p.  490. 
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therefore  the  subsequent  commission  of  a  ship  must  be 
regarded  as  purging  all  preceding  oiSences,  the  "  Shenan- 
doah "  ought  at  least  not  to  have  been  admitted  at  Mel- 
bourne. To  argue  the  contrary  is  to  throw  open  a  wide 
door  to  the  fraudulent  devices  of  unscrupulous  belligerent 
agents  and  interested  ship-builders. 
The  Tri*  The  danger  of  a  failure  of  the  arbitration  proceedings 

al^wi  the  ^  Geneva,  in  consequence  of  an  unfortunate  misunder- 
**  Indirect  standincf  between  the  interested  Governments  as  to  the 
'  competency  of  the  Tribunal  to  deal  with  the  "indirect 
claims  **  of  the  United  States,  was  averted  by  the  declara- 
tion of  the  Arbitrators  that  they  had  arrived,  individually 
and  collectively,  at  the  conclusion  that  those  claims  did 
not  constitute,  upon  the  principles  of  international  law, 
good  foundation  for  an  award  of  compensation  or  computa- 
tion of  damages  between  nations^  This  announcement 
being  accepted  by  the  President  as  determinative  of  the 
judgment  of  the  Tribunal  upon  the  point  of  public  law 
involved,  the  agent  of  the  United  States  was  instructed 
to  state  that  the  claims  in  question  would  be  no  longer 
insisted  upon,  under  which  altered  conditions  the  British 
Government  was  well  satisfied  to  allow  the  arbitration  to 
proceed, 
but  finds  The  finding  of  the  Arbitrators  upon  the  remaining 

Great'       claims  was  made  known  on  August  23  and  26,  1872. 
Britain      Defining:  the  "  due  dilicfence  "  referred  to  in  the  first  and 

upon  tne 

"  Diieot  third  of  the  Rules  of  the  Treaty  of  Washington,  as  a  dili- 
Claims"  gence  which  "ought  to  be  exercised  by  neutral  govem- 
"  ments  in  exact  proportion  to  the  risks  to  which  either  of 
"  the  belligerents  may  be  exposed,  from  a  failure  to  fulfil 
"  the  obligations  of  neutrality  on  their  part,"  the  majority 
of  the  Tribunal  held  that  the  legal  effects  of  a  violation  of 
neutrality  committed  by  means  of  the  construction,  equip- 
ment and  armament  of  a  vessel,  were  in  no  way  done  away 
with  by  any  commission  which  the  Government  of  the 
belligerent  Power  benefited  by  the  violation  might  sub- 
sequently grant.    They  did  not  hesitate,  moreover,  to 

^  Papen  relating  to  the  Treaty  of  Woihington^  it.  pp.  19 — ^20. 
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declare  that  the  privilege  of  exterritoriality  accorded  to 
ships  of  war,  having  been  admitted  into  the  law  of  nations, 
not  as  an  absolute  right,  but  solely  as  a  proceeding  founded 
on  the  principle  of  courtesy  and  mutual  deference  between 
nations,  could  afford  no  protection  for  acts  done  in  viola- 
tion of  neutrality.  In  pursuance  of  this  judgment  Qreat 
Britain  was,  by  a  varying  number  of  voices,  fixed  with 
responsibility  in  respect  of  the  acts  of  three  of  the  group 
of  vessels  concerning  which  the  United  States  had  pre- 
ferred complaints.  These  three  vessels  were  the  "  Ala-  in  respect 
"bama,"  the  "Florida"  and  the  "Shenandoah."  The  ?/^ 
verdict  as  to  the  "  Alabama  "  was  unanimous  and  all-com-  *^S?*»."  **^? 

**  Florida, 

prehensive.  The  verdict  against  the  "  Florida  "  was  given  and  the  * 
by  four  voices  to  one^  By  three  votes  to  two'  Qreat  ^^»*°" 
Britain  was,  while  acquitted  of  neglect  in  respect  to  the 
early  proceedings  attending  the  equipping  of  the  vessel, 
held  responsible  for  such  of  the  acts  of  the  "  Shenandoah  " 
as  were  committed  after  her  departure  from  Melbourne  on 
Feb.  18th,  1866.  The  responsibility  for  the  tenders  "  Tus- 
caloosa" of  the  "Alabama,"  and  "Clarence,"  "Tacony" 
and  "  Archer  "  of  the  "  Florida  "  was  adjudged  to  attach  in 
the  same  degree  as  for  the  vessels  on  which  they  were 
attendant'. 

In  the  result  the  Arbitrators  decided,  under  the  7th  The  da- 
Article  of  the  Treaty  of  Washington,  by  a  majority  of  four  ™*«®"' 
to  one,  to  award  in  gross  the  sum  of  ^15,500,000  to  be  paid 
in  gold  by  Great  Britain  to  the  United  States*. 

With  this  award  it  is,  under  the  particular  conditions  Bemarks 
of  the  reference,  well  nigh  impossible  to  quarrel.   Opinions  ^^^d 
may  well  differ  as  to  the  value  of  ceiiiain  of  the  legal  pro- 
positions advanced  by  the  majority  of  the  Arbitrators,  but 
under  no  reasonable  interpretation  of  language  could  Qreat 

1  BiBsente  Sir  A.  Cockbum. 

'  Bigsente  Sir  A.  Cookbnm  and  Yisooont  d'ltajaba. 

'  Decision  and  Award  of  the  Arbitrators,  dated  Sep.  14,  1872.  Papen 
relating  to  the  Treaty  of  Washington^  iv.  p.  49.  The  opinions  of  the 
Arbitrators  are  included  in  Vol.  iv.  of  these  Papers,  over  300  pp.  of  which 
are  occupied  by  the  dissenting  opinion  of  Sir  Alexander  Gockbnm. 

*  Papers  relating  to  the  Treaty  of  WashingtoUy  iv.  p.  46. 
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Great 
Britain 
did  not 
Bhow"dne 
diligence" 
in  &e  pre- 
servation 
of  her 
neutrality, 
and  was 
therefore 
rightly 
con- 
demned. 


Britain  hope  to  secure  acquittal  from  a  Tribunal  sitting 
under  and  guided  by  the  Three  Rules  of  the  Treaty  of 
Washington.  The  British  Government  did  not,  it  must 
be  confessed,  show  ''  due  " — that  is,  a  reasonably  su£Bcient 
•^^liligenoe  in  the  fulfilment  of  its  neutral  duty.  Whether 
'*  due  diligence  "  be  or  be  not  the  diligence  contended  for 
by  the  American  Counsel  and  demanded  by  the  majority  of 
the  Geneva  Tribunal,  due  diligence  must  be  alert,  prompt 
and  fearlesa  The  British  Government,  however  well- 
meaning,  was  in  no  true  sense  alert  in  the  protection  of 
its  neutrality.  The  British  Foreign  Enlistment  Act  was 
in  terms  reasonably  adequate  for  its  purpose,  but  the 
British  officials  were  not  duly  alert  in  the  detection  of 
attempted  fraudulent  evasions  of  the  law.  The  British 
authorities  evinced  a  marked  disposition  to  believe  the 
best  of  all  men,  to  wait  for,  rather  than  to  seek  out, 
evidence,  and  to  trust  to  the  initiative  of  the  Unit-ed 
States  Minister  and  his  active  subordinates.  In  a  word, 
they  displayed  a  fatal  lack  of  appreciation  of  the  pre- 
ventive duty  of  a  Government  Slackness  in  initiation 
was  not  condoned  for  by  vigour  in  execution.  The 
British  Ministers  were  content  to  avow  a  singularly 
modest  estimate  of  their  constitutional  powers  and  a  right 
salutary  fear  of  damages.  There  was  over  much  consulting 
of  lawyers  and  over  little  exercise  of  the  striking  arm. 
They  adopted,  moreover,  an  emasculated  interpretation 
of  the  Foreign  Enlistment  Act,  and  thereby  thremopen 
a  wide  door  to  fraud.  When  pointedly  wame3P5y  the 
"  Alexandra "  fiasco',  they  sought  for  no  addMtb  to  their 
executive  powera  Lastly,  they  carried  courtesy  towards 
a  foreign  Government  to  the  verge  of  self-abasement  when 
they  not  merely  recognised  the  commissions  of  well-known 
flagrant  violators  of  their  Neutrality,  but  freely  admitted 
them  to  the  hospitalities^f  British  ports. 

^  For  a  severe  criticism  of  the  definition  of  **dae  diLigenoe"  accepted 
by  the  majority  of  the  Arbitrators,  see  an  article  by  Bolin  Jaeqaemyns  in 
the  Revue  de  Droit  International,  1874,  p.  567. 

*  Attorney-General  ▼.  Sillem  and  others.  Appendix  to  the  Case  of 
Great  Britain,  n.  pp.  211—305. 
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In  one  particular,  however,  the  proceedings  before  the 
Geneva  Tribunal  do  supply  matter  for  British  indigna- 
tion.    It  may  be  that  responsible  statesmen  like  Earl  Theduurge 
Russell  and  Mr  Gladstone  were  too  ready  to  prophesy  the  ^^™' 
defeat  of  the  Federals',  and  to  assert  the  absolute  impossi-  trality'* 
bility  of  any  settlement  of  the  dispute  short  of  the  com-  against 
plete  independence  of  the  South,  and  it  may  be  that  ^Britiah 
politicians  of  all  parties  were  too  willing  to  make  known  ment  was 
their  views  in  debate,  and  public  speeches*.     It  may  be  ^IJg^!' 
that   English  traders,  whose  opinions   and  actions  were  able, 
guided  too  exclusively  by  their  commercial  interests,  were 
too  ready  to  appeal  to  the  name  of  freedom  to  cover  the 
snatching  of  enormous  and  illegitimate  profits.     And  it 
may  be  that  the  Government  of  the  United  States  waa, 
after  the  successful  issue  of  the  struggle,  alike  exultant 
beyond  measure  by  reason  of  their  victory  and  irritated  in 
like  degree  at  the  heavy  losses  to  American  commerce 
resulting   from   the   conduct   of   the   British   merchants. 
But,   taking   into   account    these    and    other  considera- 
tions, the  ascription  by   the   American  counsel  to   the 
British  Government  of  an  "  insincere  neutrality  "  actuated 
by  a  "  conscious  unfriendly  purpose  "  was  as  unworthy  as 
it  was  baseless*.    Had  the  people  of  the  United  States 
been   too   clear  of  connection   with   Fenian    raids    into 
Canada  and    insurrectionary  expeditions  to  Cuba,  that 
their  representatives  should,  on  the  strength  of  the  im- 
proper conduct  of  British  subjects,  have  persistently  striven 
to  fasten  upon  the  British  Ministers  the  charge  of  fraudu- 
lent and  unfriendly  conduct^?    The   time  was  not  so 

^  Mr  Gladstone  speaking  at  Newcastle  on  Oct.  7,  1862,  said:  "We 
**  may  anticipate  with  certainty  the  success  of  the  Southern  States  so  faa 
**  as  regards  their  separation  from  the  North.  I  cannot  hut  believe  that 
**  that  event  is  as  certain  as  any  event  yet  future  and  contingent  can  be.*' 
See  Papers  relating  to  the  Treaty  of  Washington,  i.  p.  41. 

*  Ibid.  pp.  40-44. 

*  See  Part  n.  of  the  Case  of  the  United  States.  Papers  relating  to  the 
Treaty  of  Washingtony  i.  pp.  19 — 46. 

^  The  Counsel  of  the  United  States  before  the  Geneva  Tribunal  hotly 
denied  the  relevancy  of  their  opponents'  references  to  the  past  history  of 
American  neutrality.    Papers  relating  to  the  Treaty  of  WashingtoUt  m. 
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distant  since  an  American  statesman  had  under  Bach 
circumstances  put  his  hand  to  a  plaintive  confession. 
"  Governments,"  wrote  Mr  Fish  in  1869,  "  cannot  always 
"restrain  their  malcontent  subjects  or  residents.  Laws 
''will  be  broken  at  times;  and  happy  is  that  fonn  of 
"  government  that  can  control  the  tendency  of  evil  minds, 
"and  restrain,  by  its  peaceful  agencies,  the  violence  of 
"evil  passions^"  The  cause  of  peace  is  not  too  well 
served  by  the  bellicose  patriotism  of  a  Caleb  Gushing. 
The  Bri-  The  lessons  of  the  Civil  War  were  not  lost  upon  Great 

Commis-  Britain.  Already  before  the  negotiations  which  led  up  to 
li^^iLid  ^^^  Treaty  of  Washington  had  reached  their  final  stage  a 
to  Royal  Commission  was  appointed'  to  consider  the  charac- 

ter, working  and   effect  of  the   laws  available   for  the 
enforcement   of  British   neutrality,  and   to  inquire  and 
report  whether  any  and  what  changes  ought  to  be  made 
in  such  laws  for  the  purpose  of  giving  them  increased 
efficiency,  and  bringing  them  into  full  conformity  with 
British  international  obligations'.     The  outcome  of  the 
recommendations  of  the  Commissioners*  was  "  the  Foreign 
Enlistment  Act,  1870'." 
the  "Fo-         This  statute  deals  in  detail  with  ceiiain  clearly  speci- 
Stoent     fi^   violations  of  neutral   duty  on  the  part  of  British 
^J*»^70,"  subjects,  and  provides  appropriate  officers  and  machinery 
deals  with  for  the  fulfilment  of  its  requirements. 

pp.  38  et  seqq.  Those  references  were,  however,  very  relevant  as  to  the 
understanding  in  time  past  of  the  "  due  diligence  '*  incumbent  upon  the 
neutral  Government,  and  peculiarly  relevant  as  to  the  propriety  of  the 
conduct  of  the  United  States  Case. 

1  Mr  Fish  to  Mr  Lopez  Boberts,  Oct.  13,  1869.  Papers  relating  to  the 
Treaty  of  Washington,  iv.  p.  305. 

*  Jan.  30,  1867. 

'  Report  of  the  Neutrality  Laws  Commissioners^  1867. 

^  Lords  Cranworth  and  Houghton,  Sir  H.  Oaims,  Dr  Lushington, 
Sir  W.  Erie,  Sir  G.  W.  Bramwell,  Sir  Robert  J.  Phillimore,  Sir  Bonndell 
Palmer,  Travers  Twiss,  W.  G.  V.  Harcourt,  Thomas  Baring,  W.  H. 
Gregory,  and  W.  E.  Foster.  Dr  Lushington  did  not  sign  the  Report  in 
consequence  of  illness.  Mr  (Sir  William)  Harcourt  dissented  f^om  the 
recommendations  of  his  coUeagues  as  to  the  amendment  of  the  laws  with 
regard  to  ship-building. 

»  Stat.  33  and  34  Vict.  c.  90. 
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(I.)    It  defines  and  prohibits  under  heavy  penalties  of  (i)  Illegal 
fine  and  imprisonment  the  offence  of  illegal  enlistment.        J^^^  ' 

An  offence  under  this  head  is,  in  the  absence  of  royal 
license,  contracted  by : — 

(a)  Any  British  subject  who,  within  or  without  Her 
Majesty's  dominions,  enlists,  or  any  person  who,  within 
those  dominions,  procures  the  enlistment  of  another,  in 
the  military  or  naval  service  of  aDy  foreign  state  at  war 
with  a  state  with  which  Her  Majesty  is  at  peace* ; 

(13)  Any  British  subject  who  quits  or  ships  with  a 
view  to  quit,  or  any  person  who,  within  Her  Majesty's 
dominions,  induces  another  so  to  quit,  or  ship  with  a  view 
to  quit,  such  dominions  with  intent  to  take  service  with 
any  foreign  state  so  at  war' ; 

(7)  Any  person  who,  within  Her  Majesty's  dominions, 
by  £a.l8e  representations  as  to  the  intended  service  induces 
another  to  quit,  or  to  embark  with  a  view  to  quit,  such 
dominions  with  the  intent  that  such  person  should  enlist 
in  the  military  or  naval  service  of  any  foreign  state  as 
aforesaid' ; 

(S)  Any  master  or  owner  of  a  ship  who,  within  Her 
Majesty's  dominions,  knowingly  ships  or  engages  to  ship 
an  illegally  enlisted  person*. 

(II.)  It  prohibits  the  preparation  within  the  limits  of  (II)  Hob- 
Her  Majesty's  dominions,  and  without  the  license  of  Her  ^^iona^ 
Majesty,  of  any  military  or  naval  expedition  to  proceed 
against  the  dominions  of  any  foreign  state  with  which  Her 
Majesty  is  at  peace,  and  penalises  any  person  who,  within 
those  dominions,  prepares  or  fits  out,  assists  in  preparing 
or  fitting  out,  or  takes  part  in  any  such  illegal  expedi- 
tion*. 

(III.)    It  prohibits  the  augmentation,  within  the  limits  (m)  Ille- 
of  Her  Majesty's  dominions,  and  without  the  license  of  SeiSaSon 
Her  Majesty,  of  the  warlike  force  of  any  ship  which  is,  at  of  Warlike 
the  time  of  her  being  within  such  dominions,  in  the  mili-        ' 
tary  or  naval  service  of  any  foreign  state  at  war  with  a 

'  Sec.  4.  «  Sec.  6.  «  Sec.  6. 

*  Sec.  7.  »  Sec.  11. 

w.  32 


498  THE  SCIENCE  OF  INTERNATIONAL  LAW. 

state  with  which  Her  Majesty  is  at  peace,  and  denounces 
the  punishment  of  fine  and  imprisonment  against  any 
person  who,  by  the  addition  of  guns,  the  exchange  of  guns 
or  the  addition  of  any  warlike  equipment,  is  knowingly 
concerned  in,  or  procures,  such  illegal  augmentation^ 

(IV)  nie-         (IV.)    It  empowers  the  Court  of  Admiralty  to  deal 
g»    nze,  ^j^j^  questions  of  xUegal  prize  by  the  seizure,  detention 

and  restoration  of  any  property,  whether  ship,  goods  or 
merchandise,  brought  within  Her  Majesty's  dominions,  the 
bringer  having  knowledge  that  it  was  captured  as  prize  of 
war  either  within  Her  Majesty's  territorial  jurisdiction,  or 
by  a  vessel  built,  equipped,  commissioned,  despatched  or 
having  had  her  warlike  force  augmented  contrary  to  the 
provisions  of  the  Statute'. 
Lastly  and  chiefly, 

(V)  niegal       (V.)    It  deals  with  the  offence  of  illegal  shipAmilding, 
bnilding.  ^^J  person  who,  within  Her  Majesty's  dominions  and 

without  the  license  of  Her  Majesty,  (1)  builds,  agrees  to 
build  or  causes  to  be  built,  (2)  issues  or  delivers  a  com- 
mission to,  (3)  equips,  or  (4)  despatches,  or  causes  or  allows 
to  be  despatched,  any  ship  with  intent  or  knowledge  or 
having  reasonable  cause  to  believe  that  the  same  shall  or 
will  be  employed  in  the  military  or  naval  service  of  any 
foreign  state  at  war  with  any  state  with  which  Her 
Majesty  is  at  peace,  is  declared  thereby  to  offend  against 
the  law  of  Great  Britain.  One  limited  and  conditional 
exception  is  alone  admitted.  A  person,  who  within  British 
dominions  builds,  causes  to  be  built  or  equips  a  vessel  for 
a  belligerent  Power  in  jmrswmce  of  a  contract  made  before 
the  outbreak  of  war  may  avoid  the  penalties  of  illegal 
ship-building,  if  (1)  "forthwith,  upon  a  proclamation  of 
"  neutrality  being  issued  by  Her  Majesty,  he  gives  notice 
''  to  the  Secretary  of  State  that  he  is  so  building,  causing 
''  to  be  built,  or  equipping,  such  ship,  and  furnishes  such 
"  particulars  of  the  contract  and  of  any  matters  relating  to 
"or  done,  or  to  be  done  imder  the  contract  as  may  be 
•'  required  by  the  Secretary  of  State,"  and  (2)  "  he  gives 

1  Beo.  10.  >  See.  14. 
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'*  such  security,  and  takes  and  permits  to  be  taken  such 
other  measures,  if  any,  as  the  Secretary  of  State  may 
"prescribe  for  ensuring  that  such  ship  shall  not  be 
despatched,  delivered,  or  removed  without  the  license  of 
"  Her  Majesty  until  the  termination  of  such  war  as  afore- 
"  said  V 

These  provisions  are  clear  and  comprehensive  enough.  The  Fo- 
The  events  of  the  Civil  War,  however,  demonstrated  Ugtment " 
the  ease  vdth  which  the  most  comprehensive  of  laws  may  f^J^^L^ 
be  eluded  with  impunity  by  determined  and  skilful  men.  the  Grown 
The  British   Foreign   Enlistment  Act  of  1819,  like  its  ^^j^ 
American  prototype,  was,  so  British  judges  held,  directed  arising 
not  against  the  animus  vendendi  but  against  the  animtia  qn^tion 
bdligerandi :  the  criminality  of  illegal  ship-building  was  of  the  iw- 
to  be  sought,  not  in  the  fact  of  the  construction  and  equip-  hoilder  of 
ment  of  a  vessel,  whether  as  a  speculation  or  to  order,  nor  *  ^J?  ^°' 
even  in  her  advised  sale  to  a  belligerent  purchaser,  but  in  rent  par- 
the  intent  with  which  a  dangerous  ofiFensive  weapon  was  pre-  ^*^'- 
pared  and  conveyed  by  the  neutral  vendor  to  the  belligerent 
vendee.    "  Building  ships,"  said  Lord  Chief  Baron  Pollock 
in  the  case  of  the  "Alexandra","  "is  not  prohibited,  even 
"  building  ships  for  war  is  not  prohibited,  provided  they  he 
"  not  *  equipped,  furnished,  fitted  out,  or  armed '  in  our 
"  ports  with  either  of  the  intents  stated  in  the  seventh  section" 
And  again,  "  I  told  the  jury,  in  substance,  that  the  sale  of 
"  a  ship  was,  in  my  judgment,  perfectly  lawful,  even  of  a 
"ship  so  constructed  as  to  be  convertible  into  a  ship  of 
"  war ;  that  the  sale  of  arms  and  ammunition  and  every 
"  kind  of  warlike  implement  was  not  forbidden  by  any  law, 
"either  international  or  municipal,  and  that  I  thought 
"  that  a  ship  capable  of  being  used  for  war  might  be  made 
"  and  sold,  as  well  as  sold  (if  made),  provided  she  did  not 
"  leave  a  port  of  this  country  either  armed  or  equipped,  or 
''furnished  or  fitted  out  within  the  meaning  of  the  statute ; 
"  that  is  to  say,  with  intent  or  in  order  to  cruise  or  commit 

1  Seo.  8. 

*  Jadgment  in  the  Gonrt  of  Exchequer,  Jan.  11,  1864.    Appendix  to 
the  Case  of  Great  Britain,  Ui.  p.  60. 
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'^^ildo         *  fi^iJty  mind  is  thrown  upon  the  incriminated 

PUujgL     '^  *^'s   iron  remedy  called  in   for  purposes  of 

*fee  pj,     ^^\  alone.     The  same  determined  spirit  rules  in 

^^^eta  *  ^^^^^  fi©W.   If  any  one  of  Her  Majesty's  principal 

^^^taitx     ^^  -^^  State  or  the  chief  executive  authority  in 

^^ie  auH^^^^^  districts  \  is  satisfied  that  there  is  a  reason- 

"^^^  Jjr  .   Probable   cause  for  believing  that  a  ship  within 

^^iojj^    "^^  dominions  has  been  or  is  being  built,  com- 

^^  ^e  f^j^  '  ^^  equipped  contrary  to  the  act,  and  is  about 

^Aip  ^.   ®^  heyond   the  limits  of  those  dominions,  or  that 

'^   i^j^    ^bout  to   be  despatched  contrary  to  the  act,  he 


^/^^^^ab;      ^  ^airanfc    setting  out  the  existence  of  such 

^®  ^^<an»      ^^^  probable  cause,  and,  upon  the  strength  of 

^^tai         ^^®  susf>G  cted  vessel  may  be  seized,  searched 


tj^     ^*    to   ^^        local     officer*  is  required,  should   occasion 

is   K^^^^^^^n      ^pon  an    independent  initiative,  and,  where 

iijj^.5^U^|j^    ®  of  reason  s^ble  and  probable  cause  of  suspicion 

cbi^|>    *^e    J.    ^  ^^  notice,    to  detain  the  suspected  vessel 

Uti^j       ^^^cn^^^^P^  of  irMS-tnictiouB  from  the  Secretary  or 

autij  ^  ^aiw  ^  ^®  aiithojrft^^*.       And   a  vessel   so   detained 

or  of^^^o^^^  ^^^  Secx-GtiSLTy  of  State  or  chief  executive 

ovij^    *^e  Q     ^^ly  he  x-o/^-ased  by  order  of  the  same  official, 

(i)  e^^  ^Ufc^    -^^^  of  A.drM:tijr£blty,  on  the  application  of  the 

^^  t^!^^^h  t^  .^^i^  leisi}     c?^ws^,  the  applicant  must  either 


^f  ^^te    ^^  ie     **®  sa,ti3ihtAO^^i<^^  of  the  Court  that  the  ship 

S^'^e  8e^^®^  to  A^^  ^eing-   b  tjk£  1  fc,  commissioned,  or  equipped, 

^^^11  TxotK^y  ^o  ft  '^^spa.tc^ ^^     contrary  to  the  act,  or  (2> 

ten '  ^^e  T       ®^z>/       «a^ik/»e^fcion  of  the  Court  that  the  shii 

*  B^J^vt^r'  ^h^'^'y^  coT^  ^M^^^^y  to  the  ax3t» 


^^W'^^fiio,  >^*,:  ^  ''^^  t^Mr^.:Mr'y^  co  tne  a^i.  . 

'  Sen  ^^«8eol.'^  Mal"^^  ^^  *^«       <Z^:^r^^^T  Secretary  in  Ireland;  the  Lien 
a  .^-  2a       *^on    ^^  ^A  ^x .^— ^-m-,.  -=-...« ^  T«i««Aa   ^rxA  the  Governor  i 


*  aT"  ^^-        °^-    //^  *^<^  *ii«     ^Z:j:M^m.s^  nziel  Islands,  and  the  Governor  ii 
^^Upe,^^^J>ii^L^^%^o^o^o/  «X=^..9       Jt^o^^rd  of  Trade  in  the  United  Kim 


*  sJ**'  ^C^N-afo!*  <"•  otfa^  «^    JK3.  .^  faUo  officer  in  a  BriUsh  poBsemioi 
•2i.      «obojg     /'erfa,^^--^       «=»^k^      :«aa.val  officer,  subject  in  each  oa 


«eo. 
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"hostilities  against  a  state  or  power  with  whom  Her 
"Majesty  was  not  at  warV 

Such  a  condition  of  law  leaves  open  to  fraud  a  wide 
and  open  door.  Who  may  know  the  intent  of  a  crafty 
and  secret  mind  ?  A  thousand  tricks  and  devices  may  be 
employed  to  disarm  suspicion.  An  unarmed  vessel  may 
be  despatched  from  a  neutral  port,  arms  and  men  from 
another,  and  the  intent  with  which  these  elements  were 
prepared  and  gathered  together  may  only  become  apparent 
on  their  combination  at  some  spot  far  beyond  the  bounds 
of  the  neutral  jurisdiction.  May  the  neutral  monarch 
suflTer  his  laws  thus  to  be  rendered  futile  ?  If  otherwise, 
when  do  well-grounded  suspicions  amount  to  reasonable 
ground  for  active  action,  and  circumstantial  details  consti- 
tute legal  proof? 

The  onos         The  framers  of  the  Act  of  1870  broke  in  drastic  fashion 

thrown  ^  these  clinging  chains  of  fettered  Justice. 

upon  the  "  When,**  runs  Section  9,  "  any  ship  is  built  by  order 

builder.  "  of  or  on  behalf  of  any  foreign  state  when  at  war  with  a 
"  friendly  state,  or  is  delivered  to  or  to  the  order  of  such 
"  foreign  state,  or  to  any  person  who  to  the  knowledge  of 
"  the  person  building  is  an  agent  of  such  foreign  state,  or 
"  is  paid  for  by  such  foreign  state  or  such  agent,  and  is 
"  employed  in  the  military  or  naval  service  of  such  foreign 
"state,  such  ship  shall,  until  the  contrary  is  proved,  be 
"  deemed  to  have  been  built  with  a  view  to  being  so  em- 
"  ployed,  and  the  burden  shall  lie  on  the  builder  of  such 
"ship  of  proving  that  he  did  not  know  that  the  ship  was 
'*  intended  to  be  so  employed  in  the  military  or  naval 
"service  of  such  foreign  state." 

In  a  word,  the  ordinary  rule  of  procedure  is  in  the 
interests  of  the  national  preservation  of  neutrality  set 
aside,  the  Crown  is  relieved  from  the  well-nigh  impossible 
task  of  proving  the  guilty  intent  of  the  British  ship- 
builder, actual  injurious  results  are,  in  the  presence  of 
certain  circumstances,  accepted  as  full  legal  proof  of  pre- 
vious illegal  intentions,  and   the   onus  of  proof  of  the 

^  Appendix  to  the  Ca»e  of  Great  Britain^  iii.  p.  57. 
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absence  of  a  guilty  mind  is  thrown  upon  the  incriminated 
builder. 

Nor  is  this  iron  remedy  called  in  for  purposes  of 
punishment  alone.  The  same  determined  spirit  rules  in 
the  preventive  field.  If  any  one  of  Her  Majesty's  principal 
Secretaries  of  State  or  the  chief  executive  authority  in 
certain  special  districts^  is  satisfied  that  there  is  a  reason- 
able and  probable  cause  for  believing  that  a  ship  within 
Her  Majesty's  dominions  has  been  or  is  being  built,  com- 
missioned, or  equipped  contrary  to  the  act,  and  is  about 
to  be  taken  beyond  the  limits  of  those  dominions,  or  that 
a  ship  is  about  to  be  despatched  contrary  to  the  act,  he 
may  issue  a  warrant  setting  out  the  existence  of  such 
reasonable  and  probable  cause,  and,  upon  the  strength  of 
this  warrant,  the  suspected  vessel  may  be  seized,  searched 
and  detained  by  the  proper  local  officers'. 

Any  such  local  officer'  is  required,  should  occasion 
arise,  to  act  upon  an  independent  initiative,  and,  where 
the  existence  of  reasonable  and  probable  cause  of  suspicion 
is  brought  to  his  notice,  to  detain  the  suspected  vessel 
until  the  receipt  of  instructions  from  the  Secretary  or 
chief  executive  authority*.  And  a  vessel  so  detained 
under  warrant  of  a  Secretary  of  State  or  chief  executive 
authority  can  only  be  released  by  order  of  the  same  official, 
or  of  the  Court  of  Admiralty,  on  the  application  of  the 
owner;  but,  in  this  last  case,  the  applicant  must  either 
(1)  establish  to  the  satisfaction  of  the  Court  that  the  ship 
was  not  and  is  not  being  built,  commissioned,  or  equipped, 
or  intended  to  be  despatched  contrary  to  the  act,  or  (2) 
give  security  to  the  satis&ction  of  the  Court  that  the  ship 
shall  not  be  employed  contrary  to  the  act\ 

^  The  Lord  Lieutenant  or  the  Chief  Secretary  in  Ireland ;  the  Lieu- 
tenant-Governor in  Man  and  the  Channel  Islands,  and  the  Governor  in 
a  British  possession.    Sec.  26. 

3  Sec.  23. 

*  Any  officer  o!  Customs  or  of  the  Board  of  Trade  in  the  United  King- 
dom ;  any  officer  of  Customs  or  other  public  officer  in  a  British  possession ; 
or  any  full-pay  commissioned  army  or  naval  officer,  subject  in  each  case 
to  superior  instructions.    Sec.  21. 

*  Sec.  24.  s  Sec.  23. 
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Its  effect.  This  great  statute  has  not,  as  was  nataral,  escaped  the 
criticism  of  many  opponents.  It  may  be,  indeed,  that  its 
drastic  provisions  hamper  the  freedom  of  action  and  unduly 
limit  the  profits  of  British  neutral  ship-builders ;  it  may 
be  that  they  exceed  the  requirements  of  British  obligation 
under  the  broad  principles  of  generally  accepted  Interna- 
tional Law ;  but,  if  administered  with  resolution  by  British 
ministers,  and  with  good  taith  and  reasonable  diligence  by 
British  subordinate  officials,  they  will  in  any  event  pre- 
serve Great  Britain  from  the  condemnation  of  uiothtf 
Geneva  Tribunal,  and,  at  least,  they  evince  the  real  desire 
of  the  Island  Kingdom  to  equip  herself  for  the  perform- 
ance of  a  great  international  duty. 


C.     The  possession  of  neutral  rights  is  for  the  incU- 
vidual  as  for  the  state  coextensive  with  the  observance  of 
neutral  duty, 

Exemp-  The  territorial  rights  of  the  neutral  sovereign  are  in 

tion  from  ^^  ^^^y  affected  by  the  belligerency  of  his  neighbours :  he 
tions  of  is  merely  called  to  the  exercise  of  a  strict  vigilance  for  the 
^Med  to  ■  prevention  of  unneutral  conduct  within  his  borders. 

It  follows  from  this  broad  principle  that  all  persons 
whatsoever,  whether  native  or  naturalised  citizens,  domi- 
ciled aliens  or  mere  sojourners  are,  so  long  as  they  remain 
(1)  All  per-  on  neutral  soil,  within  neutral  territorial  waters  or  on 
property    board  a  neutral  man-of-war,  for  the  time  being  neutral 
'^  t!Si      subjects,  and  as  such  entitled  to  neutral  protection.    Even 
territorial  the  flag  of  a  neutral  merchantman  engaged  on  the  high 
bounds;     ^^^  j^^  ^j^^  pursuit  of  innocent  commerce  must  confer  the 
same  immunity  from  belligerent  assault.    Mere  local  posi- 
tion within  neutral  borders,  in  fact,  constitutes  in  it-self  a 
sufficient  title  to  protection,  alike  for  person  and  property, 
against  acts  of  war.    Within  those  limits  the  conditions  of 
existence  remain  as  of  yore.    Outside  the  limits  of  neutral 
jurisdiction,  however,  there  exists  an  abnormal  condition 
of  things,  and  other  principles  must  dominate  the  field.   The 
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effect  of  those  principles  is,  as  we  have  seen,  fairly  clear. 
All  persons  whatsoever  who  are  domiciled  within  neutral  (2)  All  pro- 
territory  are,  in  so  fiu*  as  their  proprietary  interests  are  ^^cted 
connected  therewith,  entitled  in  a  belligerent  prize-court  ^^*^J\ 
to  be  regarded  as  neutrals^  provided  that  the  neutral  domicile 
domicil  be  not  acquired  flagrante  hdlo\    And  all  natural-  ^(^^^ 
bom  or  naturalised  citizens  of  neutral  states,  who  retain  a  under  the 
neutral  domicil,  are,  even  though  they  chance  to  be  on  belli-  co^ei^ 
gerent  soil,  entitled  to  be  treated  as  neutrals  and  to  be  pro-  ©ial  flag ; 
tected  against  the  operation  of  hostile  acts,  so  long  as  they  ^^MinX 
refrain  bom  unneutral  conduct  {  their  property  on  belli-  citizens 
gerent  soil  will  probably  be  subject  to  the  ordinary  chances  umits  of 
which  be&U  the  private  property  of  individual  citizens  of  li^j^'i^^"* 
the  soil  under  the  Laws  of  War,  but  their  property  afloat  who  fulfil 
in  belligerent  ports  or  on  belligerent  merchantmen  will  be  ^f  neutral- 
exempt  from  seizure,  and  their  persons  will  be  free  from  itj. 
any  enforced  enlistment  in  the  ranks  of  war  or  in  any 
other  warlike  service,  whatever  be  the  condition  of  danger 
or  distress  to  which  the  state  of  sojourn  is  reduced.     The  Immunity 
immunity  of  the  subject  of  the  neutral  state  ceases,  how-  beyond  the 
ever,  when  he  willingly  subjects  his  person  or  property  to  ?®^^^ 
belligerent  control.  tion  by 

The  subject  of  a  neutral  Power  may,  when  beyond  the  ^^2,tion 
limits  of  the  territorial  jurisdiction  of  his  own  sovereign,  to  beUige- 
freely  enlist  in  the  service  of  a  belligerent  and  perform  acts  |^^  ^"^y 
of  war  under  his  commission'.   In  so  doing  he  transgresses, 

1  Manyat  y.  Wilaon,  1  B.  and  P.  480.  Bell  v.  Beid,  1  M.  and  S.  726. 
The  **  DanouB,"  4  C.  Bob.  255  NoU.  Treaty  of  Franoe  and  Bussia,  17S6 
—7  (Art.  S4). 

>  The  *<Do8  HermanoB,"  cited  in  Kent's  InU  Law  (Ed.  Abdy),  p. 
218.     Bdglement  of  Franoe,  July  26, 1778  (Art.  6). 

'  The  facility  with  which  military  men  of  aU  countries  took  foreign 
service  and  migrated  from  colours  to  colours  was  a  marked  feature  of  the 
sixteenth  and  seventeenth  centuries.  The  armies  of  Philip  V.  in  Spain 
were  commanded  by  Marshal  Berwick,  the  natural  son  of  James  II.  of 
England,  whilst  the  English  forces  supporting  the  rival  claimant  were  at 
one  time  led  by  the  Huguenot  Buvigny,  Earl  of  Galway.  Marshal 
Schomberg,  a  German  by  birth,  commanded  in  succession  the  armies  of 
France,  Portugal,  Holland  and  England.  Eugene  was  bom  in  France, 
and  offered  his  first  services  to  the  French  Crown.     Large  numbers  of 
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(i)  Enlist-  perchance,  the  municipal  law  of  his  native  state,  but  he  in 
belligerent  ^^  ^^^7  offends  against  the  rules  of  general  international 
public  ser-  law.  No  belligerent  of  to-day  would  venture  to  imitate 
the  brutal  example  of  the  Executive  Directory  of  1798  in 
threatening  the  punishment  of  death  to  foreign  volunteers 
serving  under  the  flag  of  his  enemy^  whilst,  on  the  other 
hand,  no  violation  of  the  rights  of  a  neutral  monarch 
would  be  involved  in  the  acceptance  by  a  belligerent 
Government  from  a  neutral  individual  of  services  freely 
offered  beyond  the  bounds  of  neutral  jurisdiction.  The 
United  States  Government  was  frilly  entitled  to  employ 
in  the  struggle  with  the  South  the  services  of  British 
subjects  enlisted  upon  American  soil",  whatever  were  the 
British  municipal  penalties  incurred  by  such  combatant 
individuals  by  reason  of  their  departure  from  their  native 
soil  with  a  view  to  enlistment  in  the  service  of  the  belli- 
gerent Power.  The  international  offence  consists  in  un- 
authorised enlistment  on  neutral  soil  or  otherwise  under 
the  protection  of  the  neutral  national  flag. 

But  the  citizen  of  a  neutral  state  who  enters  the  mili- 
tary, naval  or  civil  service  of  a  belligerent  thereby  deposits 
his  neutral  chsiracter,  and  the  citizen  of  a  neutral  state 
who  permits  his  vessel  to  be  employed  in  the  advised 
and  willing  conveyance  of  public  hostile  despatches'  for 
a  belligerent  Government,  or  in  its  public  transport 
service*,  subjects  his  property  to  the  risk  of  condemna- 

Irishmen  and  Sootohmen  served  Louis  XIV.,  while  Camisard  chiefs 
assisted  his  enemies.  Marshal  Keith,  the  brother  of  the  Earl  Marisohal, 
having  "  gone  oat  in  the  Fifteen  **  for  the  exiled  Stuarts,  was  at  various 
periods  in  the  French,  Spanish,  Bussian  and  Prussian  services.  The 
peril  involved  in  such  cosmopolitan  campaigning  is  illustrated  bj  the 
curious  remark  of  Marshal  Berwick  in  reference  to  his  capture  by  the 
English  troops  at  Neerwinden,  that  William  could  have  had  no  right  to 
treat  him  as  a  rebel,  the  capture  having  been  made  on  Spanish  territory, 
where  the  Prince  of  Orange  could  be  considered  merely  an  auxiliary  of 
the  King  of  Spain.  Memoirs  of  the  Duke  of  Berwick^  i.  p.  117.  Burnet, 
History  of  His  Own  Time,  i.  p.  345.    Lexington  Paperst  p.  95  note. 

^  Ante,  p.  269. 

^  U.  8.  Diplomatic  Correspondence,  1S63,  pp.  16,  35,  40,  226. 

»  The  **  Atalanta,*'  6  C.  Bob.  440.     The  *<  CaroUne,"  Ibid,  461. 

*  The  ''Friendship,"  6  G.  Bob.  420.    The  "Oroasembo,"  Ibid.  430. 
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tion  at  the  hands  of  the  opposing  Power.     The  citizen  (ii)  Inoor- 
of  a  neutral  state  who  acquires  a  belligerent  domiciles  ^^^^Jj^ 
or  has  a  belligerent  house  of  trade*,  must  expect,  sogerent 
far   as  his  property  and   interests  are   connected   with  ' 

that  domicile,  the  treatment  of  a  subject  of  the  belli- 
gerent power;  and  the  citizen  of  a  neutral  state  must 
not  look  for  immunity  from  warlike  acts  for  the  pro- 
duce of  his  estates  lying  within  territory  belonging  to  or 
occupied  by  a  belligerent",  or  for  his  property  otherwise 
incorporated  into  enemy  commerce  or  subjected  to  enemy 
control*. 

It  is  strictly  incumbent  upon  every  belligerent  to 
rigidly  respect  the  neutral  character,  to  forbear  from  the 
infringement  of  neutral  territory  or  the  violation  of  the 
protection  afforded  by  the  neutral  flag,  but,  on  the  other 
hand,  the  subject  of  the  neutral  Power,  while  entitled  to 
continue  during  time  of  war  his  general  and  usual  trade  (iii)  Be- 
with  any  belligerent,  must  loyally  submit  to  the  exercise  g^J^^  ^ 
of  certain  belligerent  rights.  The  national  flag  of  the 
neutral  war-vessel  protects  all  persons  and  property  there- 
under from  interference  at  the  hands  of  any  foreign  Power, 
but  the  belligerent  has  ever  been  permitted  to  exercise  in 
self-defence  against  fraud  or  unlawful  commerce  with  his 
enemy  the  right  of  visit  and  search  upon  any  merchant- 

The  "  Madison,"  Edwards,  224.  The  '*  Rapid,"  Ibid.  228.  The  **  Carlo 
Alberto,"  Martens,  Causes  Cilkhres,  v.  p.  535. 

1  The  "Indian  Chief,"  3  C.  Rob.  22.  The  "Citto,"  3  C.  Rob.  38. 
The  "President,"  5  C.  Rob.  277.  For  a  critioism  of  this  doctrine  see 
Blantschli,  Le  Droit  InterruUional  CodifiS,  §  572. 

«  The  "  Vigilantia,"  1  C.  Rob.  1.  The  "  Portland,"  3  C.  Rob.  41. 
The  '* Harmony,"  2  C.  Rob.  322.  The  "Anna  Catharina,"  4  C.  Rob. 
110.    Ciemidi  v.  Powell,  11  Moore,  88. 

»  The  "Phoenix,"  6  C.  Rob.  20.  The  "  Vrow  Anna  Catherina,"  6  0. 
Rob.  167.    Bentzon  v.  Boyle,  9  Cranch,  191. 

*  The  •*  Vrow  Elizabeth,"  5  C.  Rob.  2.  The  "  Success,"  1  Dods.  131. 
The  neutral  character  has  been  on  occasion  held  to  be  lost  to  a 
vessel  by  the  presence  of  a  large  proportion  of  subjects  of  a  belligerent 
Power  amongst  her  officers  and  crew.  Treaties  of  France  and  Hamburg, 
1769  (Art  31) ;  France  and  Mecklenburg,  1779  (Art.  29) ;  Rdglement  of 
France,  1778,  (Art.  9) ;  Ordonnance  of  France,  1779  (Art.  21).  Martens, 
Recueil,  i.  p.  259;  iv.  pp.  43,  201,  326. 
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man  flying  the  neutral  ensign  \  And  not  only  is  forcible 
resistance  on  the  part  of  the  neutral  master  to  the  exercise 
of  this  right  held  by  general  consent  to  entail  the  penalty 
(it)  De-  of  confiscation*,  but  the  mere  destruction  of  papers  is  by 
of  papon;  ^^®  Powers*  held  to  be  in  itself  good  ground  for  im- 
mediate condemnation,  by  all*  cause  of  gravest  suspicion. 

The  most  pressing  peril  for  the  neutral  merchant 

presents  itself,  however,  in  the  guise  of  the  rich  harvest 

to  be  reaped  by  the  contraband  trader  or  the  successful 

runner  of  blockades. 

(▼)Contn-        The  right  of  the  belligerent  to  prevent  the  conveyance 

fr^^g^ .    to  his  enemy  of  contraband  goods  seems  to  have  been  fully 

recognised  at  a  very  early  date,  the  term  "contraband" 

(contra  bannum)  descending,  it  is  said,  from  an  era  when 

Roman  Emperors  forbade  under  heavy  penalties  the  sale 

of  arms  and  other  necessaries  to  the  barbarians,  and  Popes 

excommunicated  Christian  traders  who  trafficked  with  the 

There  U     infidel  in  weapons  and  munitions  of  war'.     But  even  to- 

^^     day  we  look  in  vain  for  a  generally  accepted  and  compre- 

aooeptod    hensive  definition  of  the  limits  of  Contraband. 

ofoontn.         Contraband  goods  are,  it  is  on  all  hands  admitted, 

*»*"^        goods  which,  whilst  they  are  in  course  of  transport  to  his 

enemy,  a  belligerent  may  in  self-defence  fedrly  claim  to 

seize  and  confiscate  by  way  of  preventing  a  direct  addition 

i  Lampredi,  i.  §  12.    Gessner,  Droit  des  Neuiret,  Chap.  iv. 

<  The  "  Despatch,"  3  C.  Bob.  278.    The  "  Elsabe,"  4  C.  Bob.  406. 

'  Ordonnance  of  Spain,  1780.  Treaty  of  France  and  Mecklenbnrg, 
1779.  Martens,  RecuHl,  ii.  p.  40;  iv.  pp.  199,  278.  The  "Hanter," 
1  Dods.  486. 

*'Tous  vaiBfleanx  pris,  de  quelqae  nation  qa'ils  soient,  neutres  on 
**  alli^,  deeqnelfl  il  sera  constats  qa'il  y  a  en  des  papiers  jet68  ik  la  mer, 
**oa  autrement  supprimte  on  dieitraite,  eeront  d^elarSs  de  bonne  prise 
"  avec  leurs  cargaisons,  sar  la  senle  preave  des  papiers  jet^s  4  la  mer,  et 
"  sans  qa*il  soit  besoin  d'ezaminer  quels  6toient  ces  papiers,  par  qui  ils 
*'ont  6t6  jet^s,  et  s*il  en  est  rest^  suffisamment  k  bord  pour  jnstifier  que 
"le  navire  et  son  chargement  appartiennent  k  des  amis  on  alli^" 
Art.  8.     B^lement  of  France,  1778.    Lampredi,  ii.  p.  84. 

«  The  "Bising  Bun,*'  2  G.  Bob.  104.  The  '*  Madonna  del  Burso," 
4  C.  Bob.  188. 

•  Heflter,  Le  Droit  IfUematUmal  (Ed.  Gefloken),  Liy.  xl  §  158. 
Gessner,  Le  Droit  des  Neutres,  p.  71. 
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to  the  combatant  force  of  the  foe.  And  goods  so  seized 
must,  it  is  generally  allowed,  be,  if  not  clear  war  material, 
at  least  articles  susceptible  of  direct  use  in  the  furtherance 
of  belligerent  operations.  But  beyond  these  simple  prin- 
ciples there  is  little  common  agreement.  Numerous 
treaties  have  from  time  to  time  determined  the  list  of 
contraband  articles  as  between  the  parties  to  them,  and, 
whilst  Powers  commonly  neutral  have  commonly  made  it 
a  point  of  policy  to  secure  the  exemption  of  products  of 
special  profit  to  their  commerce.  Powers  of  belligerent 
tendencies  have,  on  the  contrary,  sought  to  leave 
unfettered  the  discretion  of  their  Prize  Court  judges. 
But  even  in  these  most  deliberate  of  national  acts 
no  one  Power  has  displayed  thorough  consistency  of 
opinion^ 

Two  broad  views  do,  however,  extricate  themselves  Diver- 
from  the  controversies  of  writers  and  the  conflicts  ofg^^^/^' 
practice.     On  the  one  hand.  Continental  authorities,  fol-  nentaland 
lowing  in  the  wake  of  the  Powers  of  the  Armed  Neutral-  Anwrican 
ities,  evince  a  desire  to  determine  the  nature  of  Contra-  P/***? ^  ^ 
band  for  all  time  and  in  all  cases,  without  reference  to  tion  of 
special  circumstances,  by  confining  the  term  by  a  hard  9?'^?*' 
and  fast  limitation  to  arms  and  warlike  storea     On  the 
other  hand,  English  and  American  practice  repudiates 
any  such    all-comprehensive    definition,   and    adopts    a 
classification   suggested   by  Qrotius^     Some  things,  as 
arms,  are,  said  the  great  Dutchman,  of  use  in  war  only ; 
others,  serving  only  for  pleasure,  are  of  no  warlike  utility, 
while  objects  of  a  third  group  {res  andpitis  usus)  are  of 
an  ambiguous  nature,  being  of  use  alike  in  peace  and  war. 
English  and  American  authorities,  embracing  this  distri-  Anglo- 
bution,  pronounce  objects  of  the  first  class  found  in  a  par-  ^^JJoSoe" 
ticular    situation    to  be  always  contraband,  admit  theftPP^esthe 
universally  innocent  complexion  of  those  of  the  second,  of «« Occa- 
and  determine  the  denomination  of  an  article  of  the  third  «onal 


1  See  Manning,  Imid  of  Natiom  (Ed.  Amos),  Book  ▼.,  Ohap.  ni. 
*  OrotiuB,  De  Jtwe  Belli  ac  PaeU^  ni.  1.  6. 
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Contra-     order,  in  default  of  treaty  stipulation,  by  the  particular 
ra^aneipu  circumstances  of  its  special  surroundings  ^ 
tUwut.  It  is  difficult  to  see  how  the  rigid  line  of  distinction 

for  which  Continental  authors  in  the  main  contend  can 
in  fact  be  practically  drawn.  The  mere  catalogue  of 
weapons  themselves  and  of  the  other  ordinary  furniture  of 
the  arsenal  undergoes  constant  change  with  the  rapid 
advances  of  the  modem  science  of  destruction.  "  It 
"is  the  V3U8  belltci"  sajrs  Chancellor  Kent,  "which 
*' determine  an  article  to  be  contraband,  and  as  articles 
"  come  into  use  as  implements  of  war,  which  were  before 
''innocent,  there  is  truth  in  the  remark,  that  as  the 
"  means  of  war  vary  and  shift  from  time  to  time,  the  law 
"  shifts  with  them ;  not,  indeed,  by  the  change  of  prin- 
"  ciples,  but  by  a  change  ih  the  application  of  them  to  new 
"  cases,  and  in  order  to  meet  the  varying  uses  of  war'." 
And  the  supply  of  fresh  provisions  or  of  a  few  tons  of 
steam  coal,  goods  which  are  capable  of  most  innocent 
employment,  may  in  certain  eventualities  exercise  a 
greater  effect  on  the  operations  of  a  war  than  the  fur- 
nishing of  a  thousand  stand  of  arms. 

The  English  and  American  practice  takes  into  account, 

and  fairly  meets,  these  simple  and  obvious  difficulties. 

The  "I  take,"  said   Sir   William   Scott   in   1799  in  con- 

nileBet      demning  provisions*  captured  on  board  a  neutral  vessel 

forth  by     making  for  Brest,  "the  modem  established  rule   to   be 

Scott,        "this,  that  generally  they  are  not  contraband,  but  may 

1799.         "become  so  under  circumstances  arising  out  of  the  par- 

"ticular  situation   of  the   war,   or  the  condition  of  the 

"parties  engaged  in  it.     The  Court  must  therefore  look 

"  to  the  circumstances  under  which  the  supply  was  sent. 

>  Halleck,  International  Law,  Chap.  xzti.  Woolsej,  Introduction, 
§  196.    Kent,  International  Law  (Ed.  Abdy),  Chap.  ix. 

'  Kent,  International  Law  (Ed.  Ahdy),  Chap.  ix.  p.  359. 

'  Dntch  cheeses  specially  suited  for  ships'  stores.  In  the  case  of  the 
"Zelden  Bust"  similar  goods  destined  for  Ck>ranna  were  likewise  con- 
demned, but  in  the  case  of  the  like  cargo  of  the  "Fran  Margaretha"  on 
the  previous  day  further  proof  was  ordered,  the  destination  being 
Quimper,  an  ordinary  commercial  port.    6  C.  Bob.  92 — 95. 
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"Among  the  circumstances  which  tend  to  preserve 
"  provisions  from  being  liable  to  be  treated  as  contraband, 
"  one  is,  that  they  are  of  the  growth  of  the  country  which 
"exports  them^  In  the  present  case,  they  are  the  pro- 
"  duct  of  another  country,  and  that  a  hostile  country ; 
"and  the  claimant  has  not  only  gone  out  of  his  way  for 
"  the  supply  of  the  enemy,  but  he  has  assisted  the  enemy's 
"  ally  in  the  war  by  taking  off  his  surplus  commodities. 

"  Another  circumstance  to  which  some  indulgence,  by 
"  the  practice  of  nations,  is  shewn,  is,  when  the  articles 
"are  in  their  native  and  unmanufactured  state.  Thus 
"iron  is  treated  with  indulgence,  though  anchors  and 
"  other  instruments  fabricated  out  of  it  are  directly  con- 
traband. Hemp  is  more  favourably  considered  than 
cordage;  and  wheat  is  not  considered  as  so  noxious  a 
"commodity  as  any  of  the  final  preparations  of  it  for 
"  human  use.  In  the  present  case,  the  article  falls  under 
"this  unfavourable  consideration,  being  a  manufacture 
"  prepared  for  immediate  use. 

"But  the  most  important  distinction  is,  whether  the 
"  articles  were  intended  for  the  ordinary  use  of  life,  or 
"even  for  mercantile  ships'  use;  or  whether  they  were 
"  going  with  a  highly  probable  destination  to  military  use  ? 
"  Of  the  matter  of  feet  on  which  the  distinction  is  to  be 
"  applied,  the  nature  and  quality  of  the  port  to  which  the 
"  articles  were  going  is  not  an  irrational  test ;  if  the  port 
"  is  a  general  commercial  port,  it  shall  be  understood  that 
"  the  articles  were  going  for  civil  use,  although  occasionally 
"a  frigate  or  other  ships  of  war  may  be  constructed  in 
"  that  port*.  Contra,  if  the  great  predominant  character 
"  of  a  port  be  that  of  a  port  of  naval  military  equipment, 
"  it  shall  be  intended  that  the  articles  were  going  for  mili- 
"tary  use,  although  merchant  ships  resort  to  the  same 
"  place,  and  although  it  is  possible  that  the  articles  might 

1  The  "Twee  Juflrowen,"  4  C.  Rob.  242.     The  "Evert,"  IHd.  S64. 

«  The  "NeptunuB,"  3  C.  Rob.  108.  The  "Twende  Brodre,"  4  C.  Rob. 
83.  The  "Nostra  Signora  de  Begona,"  5  C.  Rob.  97.  The  "Frau 
Margaretha,"  6  C.  Rob.  92. 
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'*  have  been  applied  to  civil  consumption ;  for  it  being 
**  impossible  to  ascertain  the  final  use  of  an  article  and" 
^  puis  ustu,  it  is  not  an  injurious  rule  which  deduce  both 
"  ways  the  final  ,we  from  the  immediate  destination;  and 
**  the  presumption  of  a  hostile  use,  founded  on  its  destina- 
"  tion  to  a  miUtary  port,  is  veiy  much  inflamed,  if,  at  the 
''  time  when  the  articles  were  going,  a  considerable  arma- 
ment was  notoriously  preparing,  to  which  a  supply  of 
those  articles  would  be  eminently  useful  ^" 
^«  It  is  hard  for  an  Entrlishman  to  understand  the  abuse 

doctrine     which  has  been  heaped  upon  these  principles  under  the 
repreflents  unpopular  Style  of  "  Occasional  Contraband'." 
to  do  The  doctrine  of  Occasional  Coutraband  simply  repre- 

lSrti*inL   ^^^  ^  attempt  to  secure  real  and  constant  justice  by  a 
Bitaations  consideration  of  the  equities  of  each  individual  case.    It  is 

nf  Jiiftl 

oalty. '      difficult  to  appreciate  the  hardship  therein  involved,  unless 
indeed  it  be  desired  to  call  in  question  the  good  faith  and 
impartiality  of  British  and  American  Courts. 
Preemp-  Strangely  enough  the  unpopularity,  which  has  befiedlen 

miri^tion  ^^^  British  and  American  mode  of  dealing  with  res  anci- 
hlir  "^     pitis  usus,  is  shared  by  the  British  and  American  practice 
right.        of  Preemption,  which  permits  the  substitution  in  certain 
cases  of  the  compulsory  purchase  of  neutral  contraband 
property  in  lieu  of  its  outright  condemnation*.     Preemp- 
tion has  doubtless  been  improperly  exercised  in  days  gone 
by*,  but,  however  arbitrary  and  tyrannical  its  character 
when  extended  to  innocent  merchandise,  it  must  be  a  real 
mitigation  of  strict  belligerent  right  when  applied  exclu- 
sively to  obvious  contraband,  and  might  well  be  allowed, 
so  it  would  seem,  in  the  case  of  articles  of  ambiguous  use^ 
The  exercise  of  the  much-abused  belligerent  "  Bight  of 

1  The  "Jonge  Margaretha,"  1  C.  Bob.  193.  The  "Edward,"  4  C. 
Bob.  6S.    The  "Banger,"  6  0.  Bob.  125. 

'  Gessner,  Le  Droit  dea  NetUres,  Chap.  z. 

s  Ibid.  pp.  132—140. 

«  Heffter,  Le  Droit  International,  Liv.  n.  §  161,  Qeffoken's  Note  11, 
Chap.  Yin. 

*  HftUeck,  Int.  Law,  Chap.  xzvi.  §  26.  Manning,  Law  of  Nations^ 
Book  y.  Chap.  viii. 
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Preemption  "  is,  in  &ct,  in  its  proper  guise  and  as  set  out 
in  present  Anglo-American  practice,  neither  more  nor  less 
than  the  grant  of  a  special  grace  to  a  neutral  proprietor, 
and  within  these  limits  can  be  hardly  other  than  obviously 
legitimate. 

In  early  days  the  attempt  to  supply  a  belligerent  with  The 
arms  or  other  direct  material  assistance  in  his  war  was  apt  ment  of 
to  be  visited  with  condign  punishment  at  the  hands  of  the  JH^^' 
injuriously  affected  opponent.    The  penalty  incurred  by  trader 
the  contraband  trader  is  now  commonly  limited  to  the 
confiscation  of  the  contraband  cargo\  and  no  liability 
attaches  to  the  carrier  beyond  the  loss  of  fireight  and  and  of  the 
expensea     This  rule,  however,  suffers  exception  in  British  oontra- 
and  American  practice  in  certain  special  cases.  ^•°^- 

"I  do  not  know,"  said  Sir  WUliam  Scott  in  1798, 
"  that,  under  the  present  practice  of  the  law  of  nations, 
''  a  contraband  cargo  can  affect  the  ship.  By  the  ancient 
"  law  of  Europe  such  a  consequence  would  have  ensued ; 
"nor  can  it  be  said  that  such  a  penalty  was  unjust,  or 
"  not  supported  by  the  general  analogies  of  law ;  for  the 
"owner  of  the  ship  has  engaged  it  in  an  unlawful  com- 
"merce.  But  in  the  modem  practice  of  the  Courts  of 
"  Admiralty  of  this  country,  and  I  believe  of  other  nations 
"  also,  a  milder  rule  has  been  adopted,  and  the  carrying  of 
"  contraband  articles  is  attended  only  with  the  loss  of 
"  freight  and  expenses ;  except  where  the  ship  belongs  to 
"  the  owner  of  the  contraband  cargo,  or  where  the  simple 
« misconduct  of  carrying  a  contraband  cargo  has  been 
**  connected  with  other  malignant  and  aggravating  circum- 
"  stances*." 

^  The  Ordomumcefl  of  France  before  1681  displayed  in  this  regard 
BJngnlar  lenity,  and  anthorized  the  seizure  of  the  contraband  goods 
themseWes  only  on  payment  of  the  yalne.  In  the  same  spirit  Franklin 
in  1785  attempted  to  substitute  detention  for  confiscation.  Treaties  of 
Prussia  and  United  States,  1785  (Art  xni.),  1799  (Art.  xui.),  and  1828 
(Art.  xil). 

'  The  **Bingende  Jacob,''  1  0.  Bob.  90.  See  also  the  "Merourius," 
Ibid.  288  a,  the  "  Jonge  Tobias,"  Ibid.  329,  the  ''NeutraUtet,*'  8  C.  Bob. 
295. 
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The  infec-  In  virtue  of  this  practice  innocent  goods  are  con- 
CoStel-  demned  by  infection  when  found  in  company  with  contra- 
*>»"d-  band  merchandise  of  the  same  proprietor*,  and  the  ship- 
owner who  engages  in  the  sale  of  contraband  with  his  own 
craft  involves  his  vessel  in  the  fate  of  his  goods*.  The 
vessel  is  likewise  condemned  where  the  facts  of  the  case, 
such  as  the  employment  of  false  papers  or  other  means  of 
deception,  point  to  an  active  share  on  the  part  of  the  ship- 
owner in  the  course  of  the  penalised  commerce,  or  to  an 
improper  attempt  to  cover  the  cargo'. 

The  responsibility  of  the  carrier  commonly  terminates 
with  the  discharge  of  the  incriminated  merchandise,  and 
he  is  free  to  return  on  his  home  voyage  without  inter- 
ference on  the  score  of  his  outward  trade. 
Ooods  of  The  obnoxiousness  of  contraband  trading  consisting  in 

band  the  union  of  the  nature  of  the  goods  as  useful  for  war  with 
°^™»  •*  their  intended  employment,  a  hostile  destination  is  a 
directly  necessary  ground  for  any  belligerent  seizure.  The  cha- 
wM^to^be  r*^*'6r  of  the  destination  would  commonly  be  suflSciently 
config-       proved  by  reference  to  the  port  of  discharge  of  the  vessel 

cable  mast  a-i.jj*  .  i  i 

have  a  -^  Simulated  and  innocent  may,  however,  cover  a  real 
hostile       hostile  destination,  and,  if  the  existence  of  fraud  in  this 

dettifuir 

tion,  respect  be  made  apparent,  the  condemnation  of  the  goods 

and  possibly  of  the  vessel  may  well  follow. 
The  In  the  early  days  of  the  present  century  British  Courts 

•'^o™*^  were  frequently  called  upon  to  deal  with  the  fraudulent 
tinuouB  ^^  attempts  of  neutrals  to  evade  confiscation  on  account  of 
as  set        breach  of  "  the  Rule  of  1756  **  and  its  later  extension  by 
out  in        landing  the  dangerous  goods  foi  a  brief  period  at  a  neu- 
tral port,  thus  breaking,  as  the  interested  merchants  con- 
tended, the  continuity  of  the  voyage  between  the  bellige- 
rent colony  and  the  European  port  of  import  or  export. 
In  February  1800,  in  the  case  of  the  "  Polly,"  an  American 

1  The  "Staadt  Embden,"  1  C.  Rob.  26. 

>  The  "  Sarah  Christina,"  Ihid,  242.    The  "  Jonge  Tobias,**  Ibid.  329. 

*  Halleck,  International  Law^  Chap.  zxvi.  §  5.  The  extension  of  the 
penalty  beyond  the  contraband  goods  themselves  is  strongly  condemned 
by  many  Continental  jnrists  as  lacking  the  support  of  modem  general 
International  Law.    Gessner,  Lt  Droit  des  Neutres^  pp.  123 — 131. 
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vessel  taken  on  a  voyage  from  Marblehead  to  Bilboa  with  British 
a  cargo  consisting  in  part  of  Spanish  colonial  produce, 
some  portion  of  which  had  been  brought  on  in  the  same 
ship  from  Havannah  and  reshipped  after  landing  at 
Marblehead,  the  remainder  transshipped  in  the  same  port, 
in  each  case  after  the  payment  of  the  American  import 
dues.  Sir  William  Scott  expressed  a  strong  opinion  that 
the  landing  of  the  goods  and  the  payment  of  duty  must 
be  held  a  test  of  the  bona  fides  of  the  act  of  importa- 
tion, sufficient  at  least  to  throw  upon  the  captor  the 
burden  of  showing  that  the  transaction  was  merely  colour- 
able\  In  the  similar  case  of  the  ''  Maria"  in  September 
1805,  however,  the  same  great  judge  declared  that  the 
sole  point  for  the  decision  of  the  Court  was  that  whether 
the  voyage  in  question  was  to  be  considered  as  a  continued 
voyage,  in  which  event  the  cargo  would  be  liable  to  con- 
fiscation. And,  said  he,  "  It  is  an  inherent  and  settled 
"  piinciple  in  all  cases  in  which  the  same  question  can  have 
''come  under  discussion,  that  the  mere  touching  at  any 
''  port  without  importing  the  cargo  into  the  common  stock 
"  of  the  country  will  not  alter  the  nature  of  the  voyage, 
"  which  continues  the  same  in  all  respects,  and  must  be 
"  considered  as  a  voyage  to  the  country  to  which  the  vessel 
"  is  actually  going  for  the  purpose  of  delivering  her  cargo  at 
"  the  ultimate  port*."  The  principle  underlying  this  judg- 
ment, the  principle  that  in  judging  of  the  legitimacy  of  a 
certain  course  of  trade  reference  must  be  had  to  the  real  and 
ulterior  destination  of  the  merchandise  existing  in  the  mind 

1  The  **  Folly,"  2  C.  Rob.  869.  In  the  following  year  the  King's 
Advooate  expressed  the  opinion  that  '*  landing  the  goods  and  paying 
"the  duties  in  the  neutral  country  breaks  the  continuity  of  the  Toyage, 
*'  and  is  such  an  importation  as  legalises  the  trade,  although  the  goods 
"be  reshipped  in  the  same  vessel,  and  on  account  of  the  same  neutral 
"proprietors,  and  to  be  forwarded  for  sale  to  the  mother  country,  or  the 
"Colony."    Papert  respecting  Auttria,  &c.  1S08,  pp.  229^280. 

>  The  "Maria,'*  6  C.  Bob.  868.  Before  the  decision  of  this  case  it  had 
become  known  to  the  British  Courts  that  a  regular  system  of  "breaking 
continuity'*  had  been  established  in  certain  American  ports,  the  nominal 
payment  of  heavy  import  dues  being  neutralised  by  immediate  draw- 
backs.   Sir  W.  Grant  in  the  "William/*  Ibid.  404. 

w.  83 
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of  the  trader  at  the  place  of  loading,  and  that  no  voyage, 
illegitimate  in  its  inception  on  the  ground  of  its  ultimate 
goal,  can  change  its  character  in  consequence  of  the  inter- 
position by  design  or  otherwise  of  an  intermediate  port, 
has  become  famous  as  the  ''Doctrine  of  Continuous 
"  Voyages."  "The  truth,"  said  Sir  William  Grant  in  1806 
in  the  case  of  the  ''  William,"  another  American  vessel 
breaking  her  voyage  at  Marblehead  between  a  Spanish 
colony  and  Spain,  "may  not  always  be  discernible,  but 
"  when  it  is  discovered,  it  is  according  to  the  truth  and  not 
"  according  to  the  fiction  that  we  are  to  give  to  the  trans- 
"  action  its  character  and  denomination.  If  the  voyage 
''  from  the  place  of  lading  be  not  really  ended,  it  matters  ' 
**  not  by  what  acts  the  party  may  have  evinced  his  desire  I 
"  of  making  it  appear  to  have  ended.  That  those  acts  have  ' 
"been  attended  with  trouble  and  expense  cannot  alter 
"  their  quality  or  their  eflfect.  The  trouble  and  expense 
"may  weigh  as  circumstances  of  evidence  to  shew  the 
"  purpose  for  which  the  acts  were  done ;  but  if  the  evasive 
"  purpose  be  admitted  or  proved,  we  can  never  be  bound 
"  to  accept  as  a  substitute  for  the  observance  of  the  law, 
"  the  means,  however  operose,  which  have  been  employed 
"  to  cover  a  breach  of  it\" 
and  This  doctrine  was  extended  by  its  original  British  pro- 

praoSoe^  pounders  solely  to  breaches  of  "  the  Rule  of  1756,"  and  to 
cases  of  fraudulent  trade  with  the  enemy  on  the  part  of 
British  subjects.  During  the  American  Civil  struggle, 
however,  the  Supreme  Court  laid  hold  of  the  principle, 
and  applied  it  extensively  to  deal  with  the  countless  flight 
of  contraband  traders  and  blockade-runners  who  found 
in  Nassau  and  other  British  West  Indian  harbours 
convenient  intermediate  stations  for  the  carrying  on  of 
their  illegitimate  commerce  with  the  Confederate  ports*. 

»  The  "William."  6  0.  Bob.  896. 

*  An  extraordinary  traffic  was  driven  by  British  traders  with  the 
Confederates  through  the  port  of  Matamoras  on  the  Mexican  bank  of  the 
Bio  Grande,  the  goods  being  secretly  conveyed  by  Ughters  from  the 
Mexican  to  the  United  States'  side  of  the  river.    See  the  graphic  language 
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American  cruisers  captured  many  vessels  in  the  outward 
voyage  from  Europe,  and  the  American  judges  made  light 
of  their  professed  destination  to  neutral  ports.  ''The 
"interposition  of  a  neutral  port/'  declared  the  Court  in 
the  case  of  the  "  Bermuda/'  a  vessel  taken  when  carrying 
articles  of  a  contraband  nature  on  a  voyage  from  England 
to  Nassau,  "between  neutral  departure  and  belligerent 
"  destination,  has  always  been  a  favourite  resort  of  contra- 
"  band  carriers  and  blockade-runnera  But  it  never  avails 
"them  when  the  ultimate  destination  is  ascertained.  A 
"  transportation  from  one  port  to  another  remains  con- 
"  tinuous,  so  long  as  intent  remains  unchanged,  no  matter 
'*  what  stoppages  or  transshipments  intervened" 

The  newly  forged  weapon  was  wielded  with  sweeping 
effect,  and  goods  susceptible  of  warlike  use  were  freely 
condemned  though  taken  en  route  between  neutral  port 
and  neutral  port,  when  circumstances  made  it  in  any  way 
probable  that  their  ultimate  destination  was  the  Con- 
federate service. 

The  utmost  extension  of  the  principle  was  reached  in  The  case 
the  case  of  the  "  Springbok/'  This  vessel,  a  British  craft,  ?.  spring, 
which  left  London  on  December  9,  1862,  with  a  mixed  ^k," 

1863 

cargo,  only  a  small  proportion  of  which  consisted  of  articles 
of  a  contraband  nature,  was  captured  by  an  American 
cruiser  on  February  3, 1863,  when  steering  on  the  direct 
route  for  Nassau.  In  the  District  Court  of  New  York, 
Mr  Justice  Betts  condemned  both  ship  and  cargo  on  the 
broad  ground  that  the  vessel  was,  at  the  time  of  capture, 
laden  wholly  or  in  part  with  contraband  of  war  destined 
for  the  use  of  the  enemy,  and  that  the  real  destination  of 
the  vessel  and  cargo  was  not  Nassau,  but  some  undefined 
blockaded  port  of  the  Southern  States.  The  Supreme 
Court  on  appeal  decreed  restitution  of  the  vessel,  holding 
that,  while  her  papers  were  regular  and  set  out  a  neutral 
* 

of  Mr  Seward  in  his  despatch  to  Lord  Lyons,  May  12, 1863.  U,  S.  Diplo- 
matic Correspondence,  1863,  p.  535. 

^  The  "Bermuda,"  3  Wallace,  551.    Cited  in  Wheaton,  EUmenU  of 
International  Law  (Ed.  Bo>d),  §  508  b. 
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destiiiatioii,  there  was  no  evidence  that  her  owners  had 
any  interest  in,  or  any  knowledge  of,  the  ulterior  destina- 
tion of  the  cargo.  The  condemnation  of  the  cai^o  was, 
however,  confirmed  on  the  ground  that  the  voyage  of  the 
goods  from  London  to  Nassau,  and  thence,  after  transship- 
ment, to  a  Southern  port,  must  be  held  in  law  as  in  the 
design  of  the  proprietors  one  and  the  same  venture.  This 
decision,  it  is  very  evident,  materially  extended  the  risks 
of  the  neutral  trader  in  the  interests  of  the  belligerent, 
and  it  has  accordingly  been  made  the  subject  of  severe 
and  not  unmerited  adverse  criticism  at  the  hands  of  sup- 
porters of  the  freedom  of  neutral  commerced 
(n)  Bloek.  Last  and  perhaps  chief  among  the  liabilities  of  the 
neutral  trader  is  that  incurred  by  surrender  to  the  temp- 
tation afforded  by  the  high  profits  of  blockade-running. 

A  blockade  consists  in  the  interruption  by  a  belligerent 
of  maritime  communication  between  the  outside  world  and 
a  port  or  other  sea-washed  territory  in  the  possession  of 
his  enemy.  The  unquestioned  practice  of  centuries  per- 
mits the  adoption  of  such  a  proceeding  as  a  measure  of 
effective  war^  and  approves  the  punishment  of  the  neutral 
who  sins  against  the  right  of  the  belligerent  in  this  regard. 
Any  portion  whatsoever  of  coast,  which  is  in  exclusive 
hostile  occupation,  may  be  subjected  to  the  exercise  of 
this  right,  which  is  by  no  means  confined,  as  Napoleon 
boldly  asserted  in  the  famous  Decree  of  Berlin,  to  fortified 
places  alone*. 
Theoon-  Four    circumstances  must,   however,  unite  before   a 

dltiomiof  neutral  may  be  penally  affected  under  the  operation  of 
xwponcd-    the  law  of  blockade. 

^S[Jd'  (^)     2^^^  ^^^  ^  ^^  actual  blockade,  and  thai  effec- 

run-  tively  maintained.    There  must  be  a  blockade  tin  fact. 


niog: — 


1  Revue  de  Droit  International^  1875,  p.  241,  and  1882,  p.  828. 

*  A  blockade,  unlike  a  siege,  is  not  necessarily  instituted  as  a  means 
of  reducing  the  invested  place :  though  justifiable  only  as  a  measure  of 
war,  it  may  represent  nothing  more  than  a  determined  attempt  to  put 
stress  upon  the  Oovemment  of  the  blockaded  quarter  through  the  agency 

of  commercial  suffering. 

*  Heffter,  Droit  International,  Lit.  n.  §  154,  6effcken*s  Note  4. 
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No  mere  proclamation,  however  formal,  setting  out  the  there  must 
existence  of  a  blockade  will  suffice  to  legalise  the  capture  actui*"* 
of  vessels  communicating  with  the  place  declared  to  be  blockade 
blockaded':  the  presence  and  vigilance'  of  blockading ^u^/  ^ 
vessels  must  support  the  statements  of  the  issuer.    A  t*i»»o^- 
**  paper  blockade  "  is  no  legal  blockade.     Civilisation  has 
now  spoken  the  decisive  word  as  to  the  nature  of  the 
proceedings  of  France  and  Great  Britain  in  the  days  of 
the  Continental  System,  and  has,  it  is  to  be  hoped,  made 
the  paper  blockade  of  a  whole  empire  a  thing  of  the  past. 
Moreover,   to  constitute  a   valid  blockade,  not  only 
must  there  be  an  actual  forcible  interception  of  communi- 
cation with  the  coast  declared  under  blockade,  but  the 
force  employed  must  be  reasonably  adequate  for  the  per- 
formance of  its  task.     What  amount  of  force  is  fairly 
sufficient  to  maintain  an   effective   blockade  must  be  a 
question  to  be  resolved  by  reference  to  the  coast  affected 
and  all  the  attendant  circumstances.    The  Powers  of  the 
First  Armed  Neutrality  required  for  the  establishment  of  a 
valid  blockade  of  any  port  that  the  belligerent  assuming  to 
institute  such  a  measure  should,  by  a  disposition  of  vessels 
anchored  and  sufficiently  near,  make  the  attempt  to  enter 
manifestly  dangerous'.    The  same  provision  was  adopted  by 
the  parties  to  the  neutral  league  of  1800.    In  the  Conven- 
tion of  1801,  however,  Russia  was  content  to  adopt  a  less 
onerous  condition,  and  to  substitute  for  the  double  neces- 
sity of  vessels  anchored  and  sufficiently  near  the  alterna- 
tive requirement  of  vessels  anchored  or  sufficiently  near. 
And  the  signataries  of  the  Declaration  of  Paris  of  1856 
were  satisfied  to  put  on  record  the  yet  more  general  rule 
that  *  Blockades,  in  order  to  be  binding,  must  be  effective,  "Block- 
"  that  is  to  say,  maintained  by  a  force  sufficient  really  to  binding 
"  prevent  access  to  the  coast  of  the  enemy."     This  broad  must  be  ^^ 

efleoviTe. 

»  The  "MercuriuB,"  1  C.  Rob.  83.  The  ••Beteey/'  Ibid,  98.  The 
<•  Joffrow  Maria  Schroeder/'  3  C.  Bob.  147. 

^  The  mere  pennUtive  entry  onder  special  licence  from  the  blookaders 
of  any  large  number  of  vessels  wiU  in  itself  invalidate  the  blockade  of 
any  port. 

>  Art.  4,  anU,  p.  304. 
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principle  is  by  reason  of*its  very  generality  better  suited 
than  more  detailed  rules  to  the  conditions  of  maritime 
warfare  of  to-day.  No  more  effective  blockade  could  well 
be  devised  than  that  maintained  by  a  strong  service  of 
swift  steamers  cruising  on  regular  stations  off  the  affected 
coast 
Ablookade       As  the  blockade  commences,  so  it  also  ceases,  with 

legally       ^jjQ  f^^  ^f  ^^  effective  maintenance.     Sir  William  Scott 
ceases 

with  ito  in  1799,  distinguishing  between  a  blockade  by  simple  fad 
xnaintoQ.  ^^^y  ^^^  ^  blockade  by  a  notification  accompanied  with  the 
anoe  in  £g^t,  ruled  that,  in  the  case  of  the  former,  the  blockade  must 
be  held  to  come  to  an  immediate  end  with  the  cessation 
of  the  fact.  In  the  case  of  the  latter,  however,  he  declared 
himself  disposed  to  think  that,  primd  facie,  the  blockade 
must  be  supposed  to  exist  until  its  public  repeal.  "  It  is/' 
he  said,  "  the  duty  undoubtedly  of  a  belligerent  country, 
"  which  has  made  the  notification  of  blockade,  to  notify  in 
"  the  same  way,  and  immediately,  the  discontinuance  of  it  : 
**  to  suffer  the  fact  to  cease  and  to  apply  the  notification 
''again  at  a  distant  time  would  be  a  firaud  on  neutral 
"  nations ;  and  a  conduct  which  we  are  not  to  suppose  any 
"  country  would  pursue.  I  do  not  say  that  a  blockade  of 
"  this  sort  may  not  in  any  possible  case  expire  de  facto : 
"  but  I  say,  such  a  conduct  is  not  hastily  to  be  presumed 
''against  any  nation;  and,  therefore,  till  such  a  case  is 
"  clearly  made  out,  I  shall  hold,  that  a  blockade  by  notifi- 
"  cation  is,  primd  facie,  to  be  presumed  to  continue  till 
"the  notification  is  revoked ^"  This  ruling  goes  no 
further  than  to  throw  the  onus  of  proof  of  the  dis- 
continuance o{  A  de  facto  blockade  upon  the  trader 
claiming  immunity  for  its  breach.  The  American  Secre- 
tary, Mr  Seward,  advanced  to  greater  lengths  in  1861. 

An  an-      ^^  ^^7  H   ^^  ^^^^  Y^^^  ^^^  "Niagara''  appeared  off 
justifiable  Charleston,  and  continued  warnine:  off  neutral  ships  until 

oonten-  ^  *■ 

tionof      the  15th,  when  she  left.     On  the  28th  the  "Minnesota" 


Mr  Seward 
in  1861. 


1  The  '*  Neptunus,"  1  C.  Bob.  171.    The  ''Vrow  Johanna,"  2  G.  Bob. 
109. 
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took  up   the  vacated  poeitioii^.     In  face   of  these  facts 
Mr  Seward  contended  that  the  blockade  of  the  port  of 
Charleston  was  carried  into  effect  on  the  11th,  and  had 
been  neither  abandoned,  relinquished,  nor  remitted.     "I 
"  hasten,"  he  wrote  to  Lord  Lyons,  "  to  express  the  dissent 
'*  of  this  Government  from  the  position  which  seems  to  be 
"  assumed  by  your  note,  that  that  temporary  absence  im- 
''  pairs  the  blockade  and  renders  necessary  a  new  notice  of 
"  its  existence.     This  Government  holds  that  the  blockade 
*'took  effect  at  Charleston  on  the  11th  day  of  this  month, 
"and  that  it  will  continually  be  in  effect  until  notice  of 
"  this  relinquishment  shall  be  given  by  Proclamation  of  the 
"  President  of  the  United  States*."    This  contention  seems 
more  in  harmony  with  the  spirit  of  the  age  of  paper 
blockades  than  with  that  of  a  period  wherein  blockades  to 
be   binding   must   be  effectively  maintained.     The  con- a  blockade 
tinuity  of  the  effective    maintenance   of  a  blockade   is  ^OTpted 
not,  indeed,  broken  by  a  mere  temporary  and  accidental  by  a  purely 
absence  of  the  blockading  squadron  from  its  post,  such  ^^  i^qj. 
as  that  involved  in  the  pursuit  for  a  reasonable  distance  vpTMj 
of   a  suspected   blockade-runner ;  nor  by  such   an  un-  stance  or 
avoidable  and  unlooked-for  circumstance  as  the  driving  ^^  *^®  . 
off  of  the  blockaders  by  real   stress  of  weather'.     But  storm, 
the   blockade   is   absolutely  brought  to  an   end   if  the  t^  a^^j' 
blockading  vessels  be  forced  to  retire  before  a  superior  ^i*^  *l»e 
force   of  the  enemy*,   or  be   withdrawn   for   other  and  driving  off 
distinct  employments,  however  temporary.  After  the  occur-  ®[  ^ 
rence  of  such  a  circumstance  of  interruption  the  complete  aders. 
ceremonial  of  institution   and   notification   must   be  re- 
hearsed afresh   before   the  blockade  can  be  held  to  be 
reestablished*. 

(2)     The  blockade  must  have  been  established  under  the  (2)  An  au- 
sanction  of  sufficient  authority.    A  blockade  to  be  legally  i^gSto-**^^ 

tion. 

^  Mountague  Bernard,  Neutrality  of  Or  eat  Britain,  p.  287. 

^  Mr  Seward  to  Lord  Lyons,  May  27, 1861.    Ibid.  p.  288. 

s  The  '* Frederick  Molke,"  1  C.  Bob.  87.    The  ''Colombia,"  Ibid.  164. 

4  The  "  Xriheten,''  5  G.  Bob.  65. 

6  The  "Hoflnung,"  IHd,  112. 
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binding  must  be  a  state  measure.     It  may  be  a  direct 
state  measure  instituted  under  formal  ministerial  notice, 
or  by  an  officer  in  pursuance  of  special  instructions  from 
his  Government ;  or  it  may  be  but  indirectly  a  state  mea- 
sure, being  established  de  facto  by  a  belligerent  com- 
mander in  the  exercise  of  the  general  powers  ordinarily 
committed  to  him.     But  in  this  last  case,  as,  for  example, 
when  the  naval  commander  on  a  distant  station  institutes 
a  blockade  without  awaiting  the  prior  express  authorisa- 
tion of  his  home  authorities,  the  neutral  trader  can  only 
be  injuriously  affected  if  the  action  of  the  officer  be  subse- 
quently formally  adopted  by  his  Qovemment^ 
(8)  Know-        (3)    Hie  existence  of  the  blockade  must    have   been 
theoondi-  brought  within  the  knowledge  of  the  blockade-runner.    The 
tion  of      method  of  acquisition  of  such  knowledge  would  seem,  in 
the  ptfi  of  principle,  a  matter  of  little  moment,  provided  the  acqui- 

}^i. sition  be  certain  and  definite'.     Custom  dictates  the  issue 

by  a  belligerent  upon  the  institution  of  a  blockade  of  some 
kind  of  express  formal  notification  of  the  circumstance  to 
neutral  traders,  as  well  as  to  his  own  no  less  interested 
Div«rg-  subjects.  Practice,  however,  differs  as  to  the  form  of  noti- 
^^1^  fication  which  is  held  necessary  to  affect  the  neutral  with 
American  guilty  knowledge.  According  to  the  Anglo-American 
tinenUJ*   i^K  a  public  notification  given  by  the  belligerent  to  a 

P"®**?;**  neutral  Government  is  ordinarily  sufficient  to  convict  all 
to  notifi-  , 

cation  of   subjects  of  that  Government  of  the  requisite  guilty  intent, 

blockades,  pj^yj^^  ^h^t  the  statements  of  the  notice  are  fully  borne 

out  by  the  facts  of  the  actual  blockade'.     When  no  such 

1  The  "  Rolla,"  6  C.  Rob.  864. 

>  See  the  jadgment  of  the  Judicial  Committee  of  the  Privy  Council  in 
Kortheote  v.  Douglas  (the  "  Franciska ''),  10  Moore,  P.  C.  C.  57. 

*  The  <*  Franciska,"  10  Moore,  P.  C,  C.  69.  This  was  a  test-case 
concerning  several  vessels  captured  by  British  ships  blockading  Riga  in 
1854.  Diplomatic  notification  had  been  made  to  various  neutral  Powers 
of  a  blockade  of  all  Russian  ports  in  the  Baltic,  while  actual  operations 
were  confined  to  the  coast  of  Courland.  Restoration  was  granted  in  the 
case  of  vessels  attempting  inffress.  In  the  earlier  case  of  the  "  Henrick 
and  Maria  "  (1799)  where  a  neutral  master,  having  been  warned  by  the 
commander  of  a  British  blockading  vessel  not  to  approach  *<any  Dutch 
port, "  was  subsequently  found  attempting  to  enter  the  port  of  Amsterdam, 
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public  notice  has  been  issued,  as  must  be  the  case  when 
a  blockade  is  de  facto  established  by  a  naval  commander 
under  his  general  powers  and  without  special  instructions 
from  his  home  authorities,  a  special  direct  warning  must, 
in  general,  be  given,  at  least  to  vessels  entering  the  affected 
port*.  When  public  notice  is  given  to  neutral  Govern- 
ments only,  a  reasonable  time  must  be  allowed  for  the 
spreading  of  the  warning  by  those  Qovernments  to  their 
subjects^  and  the  Courts  will  take  into  favourable  consi- 
deration the  special  cases  of  vessels  saiUng  from  their 
home  ports  before  the  issue  of  the  notice  of  the  blockade. 
No  special  warning  whatever  is  required  to  be  given  to 
vessels  quitting  a  blockaded  port,  when  a  reasonable  in- 
terval has  elapsed  after  the  institution  of  the  blockade, 
the  condition  of  the  port  being  fairly  assumed  to  be  under 
such  circumstances  well  known  to  all  seamen  within  it'. 
And,  although  the  proof  of  knowledge  by  common  fame  is 
looked  upon  by  the  Courts  with  strong  disfavour,  general 
notoriety  may  in  certain  cases  be  sufficient  to  affect  the 
blockade-runner  without  special  notice  on  the  spot,  as,  for 
example,  when  a  master,  who  admits  himself  to  be  cog- 
nisant o{  Skde  facto  blockade,  still  steers  for  the  invested 
port*. 

The  practice  of  most  of  the  Continental  States  is  more 
lenient  to  the  wouldbe  blockade-runner,  and  requires  that 
direct  individual  notice  should  in  every  case  be  given  by 
some  vessel  of  the  blockading  squadron  to  the  neutral 
master  before  the  seizure  of  his  vessel  as  a  blockade- 
runner".  In  pursuance  of  this  rule  all  merchantmen 
approaching  a  blockaded  coast  are  individually  warned  off, 

which  was  in  actual  fact  the  only  Dutch  port  under  blockade,  Sir  William 
Scott  granted  restitution  on  the  ground  of  the  illegality  of  the  notice,  it 
being  clearly  bad  as  going  beyond  the  obvious  facts.    1  G.  Bob.  146. 

1  The  "  Vrouw  Judith,"  Ibid.  150.    The  **  OolumbU,"  Ibid,  154. 

2  The  ''  Jonge  Petronella,"  2  G.  Bob.  181. 
»  The  «» Vrouw  Judith."  1  G.  Bob.  160. 

*  The  "Tutela,"  6  G.  Bob.  177.  The  "Franciska,"  10  Moore,  P.  C.  C, 
67. 

1^  Gessner,  Droit  det  Neutret,  pp.  179  et  seqq.  Bulmerincq,  Droit  det 
Prises  JUarititnes  in  the  Revue  de  Droit  ItUernational,  1S78. 
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the  fact  of  the  warning  being  endorsed  on  each  ship's 
register,  and  seizure  only  follows  when  subsequent  conduct 
convicts  the  master  of  a  continued  intent  to  attempt 
entrance.  The  issue  to  its  neutral  neighbour  by  the 
belligerent  Qovemment  of  a  public  notification  of  the 
existence  of  a  blockade  thus  becomes  a  mere  act  of  inter- 
national courtesy,  and,  as  proof  of  knowledge  on  the  part 
of  the  neutral  merchant,  only  supplements  the  direct 
warning  by  the  blockading  squadron  ^ 
(4)  An  (4)    There  must  he  some  act  of  violation  of  the  blockade. 

JJ^jgg.  Neutral  vessels,  which  chance  to  be  lying  within  a 

ment  belligerent  port  at  the  moment  of  the  appearance  off  the 
coast  of  a  hostile  blockading  squadron,  are,  on  grounds  of 
clearest  justice,  held  entitled  to  withdraw  in  ballast  or 
with  cargo  already  laden",  and  it  is  customary  for  belli- 
gerents to  issue  a  formal  notification  of  the  institution  of  a 
blockade  to  neutrals  so  situated,  and  to  appoint  a  reason- 
able, although  limited,  period  within  which  they  may 
quietly  withdraw.  No  neutral  merchantman  can,  how- 
ever, set  up  any  claim  to  enter  a  port  after  the  institution 
of  a  blockade  thereat,  even  though  the  entry  be  merely 
for  the  purpose  of  bringing  away  property  purchased  by  a 
neutral  merchant  before  the  institution* ;  and  the  lading 
of  new  cargo  within  the  port  after  the  establishment  of 
the  blockade  will  furnish  good  ground  for  condemnation 
of  the  whole  venture,  even  though  the  vessel  so  lading  quit 
the  harbour  within  the  time  allowed  for  the  withdrawal 
of  innocent  neutral  commerce\ 

The  stringency  of  a  blockade  may  indeed  be  relaxed 
in   two  peculiar   cases.      After    the    expiration    of    the 

^  Gessner,  whilst  requiring  special  notification  in  all  cases  for  the 
warning  of  the  sabjects  of  neutral  Powers,  declares  that  a  diplomatic  no- 
^fication  is  an  essential  condition  of  the  validity  of  a  blockade.  He  thus 
requires  the  combination  of  both  forms  of  notice  for  the  condemnation 
of  a  blockade-runner.  He  admits,  however,  that  in  the  case  of  veiy 
distant  ports  the  general  notification  may  be  presumed  in  anticipation. 
(Droit  de$  Neutres,  pp.  181—190.) 

«  The  »*  Viouw  Judith."  1  0.  Rob.  150. 

s  The  "  Comet/'  Edwards,  82. 

«  The  "  Calypso,"  2  C.  Bob.  298. 
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period  appointed  for  the  withdrawal  of  ordinary  neutral  Belaza- 
private  vessels,  and  at  any  time  during  the  continuance  gtJj^^* 
of  the  investment,  men-of-war  flying  the  flags  of  neutral  of  block- 
Powers  are  commonly  by  courtesy  permitted  to  com-  ,..  j^entral 
municate   with    the    blockaded   port,  and   to    maintain  men-of 
the  public  correspondence  of  their  own  or  other  neutral  ^"^^ ' 
Governments  with  their  respective    consular  or   diplo- 
matic agents.     It  behoves  such   licensed  carriers,  how- 
ever, to  see  to  it  that  their  privilege  does  not  become 
a  cloak   for  illegitimate  dealings.     The  acting  British 
Consul    at    Mobile    in    1863    having    placed    on    board 
H.M.'s  ship  "  Vesuvius  "  for  conveyance  to  Havannah  a 
large  sum  of  money  belonging  to  the  State  of  Alabama, 
and  destined  to  pay  in  London  interest  due  from  that 
State  to  British  bondholders,  the  offender,  Mr  Magee,  was 
promptly  dismissed  from  the  British  service,  and  Lord 
Lyons  was  instructed  to  apologise  to  the  United  States 
Government  for  conduct  on  the  part  of  a  British   civil 
servant,  which  was  ''  entirely  at  variance  with  the  duties 
"  of  an  agent  of  a  neutral  Powers"    In  any  case  the  com- 
munication of  neutral  vessels  of  war  with  a  coast  under 
blockade  is,  as  Vice- Admiral  Milne  clearly  intimated  to  the 
officers  of  his  fleet  in  1863^  permissive  only,  and  not  of 
strict  right.     Further,  the  entry  within  a  blockaded  har-  (ii)NeQtral 
bour  of  any  neutral  vessel,  whether  merchantman  or  man-  distreBs. 
of- war,  may  be  excused,  where  it  is  the  result  of  absolute  and 
unavoidable  necessity,  although  the  plea  of  distress  will 
under  such  circumstances  be  in  the  case  of  a  merchantman 
closely  scrutinised',  and  condemnation  may  well  ensue 
when  the  facts  point  to  the  lack  of  good  faith  on  the  part 
of  the  master,  or  to  the  absence  of  any  real  necessity*. 

^  Lord  Lyons  to  Mr  Seward,  Mareh  1,  1863.  Diplomatic  Corre- 
ipondenee  of  the  United  States,  1863,  p.  460.    See  also  Ibid,  p.  446. 

'  Ciroqlar  of  Vice- Admiral  2liiliie,  Feb.  16, 1863.  Diplomatic  Correspond- 
ence of  the  UniUd  Statee,  1863,  p.  474. 

s  The  "Hurtige  Hane,"  2  0.  Rob.  124.  The  *'NeatraUtet,"  5  G.  Bob. 
80.    The  **  Charlotta,"  Edwards,  252. 

*  The  *<Charlotte  Christine,"  6  G.  Rob.  101.  The  *<aute  Erwartang," 
Ibid.  182. 
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AUookade  But  with  these  main  exceptions  a  blockade  is,  after  its 
frilled  by  ^^^  institution,  infringed  by  any  attempted  communication 
any  aet  of  between  the  invested  area  and  the  outside  world  by  means 
ingreoeor  of  any  channel  covered  by  the  blockading  squadron^ 
•8**^       whether  by  egress  or  by  ingress'. 

Does  nil-  In  accordance  with  Anglo-American  practice  the  mere 
UMlu^ed  ^^^  of  sailing  with  intent  to  enter  a  blockaded  port, 
P^'*^"-  knowledge  of  the  existence  of  the  blockade  in  fact  being 
breMh  of  possessed  by  the  master  or  owner,  constitutes  per  9e  good 
blockade?  ^^use  of  condemnation.  Moreover,  when  a  public  notifi- 
enoe  of  cation  of  the  institution  of  a  blockade  has  been  made  to 
^^-       neutral  Governments,  their  subjects  are  presumed  to  be 

Amenoan  .  . 

aDdCon-  acquainted  with  the  fact  of  its  existence:  the  onus  of 
J^^j^  proof  of  the  possession  by  the  master  or  owner  of  know- 
ledge of  the  actual  condition  of  affairs  being  only  thrown 
upon  the  captor  in  the  case  of  the  sailing  of  a  vessel  for 
a  port  which  is  under  a  de  facto  and  not  formally  notified 
blockade'. 

It  is  a  necessary  consequence  of  the  Continental  doc- 
trine with  regard  to  notification  that  the  act  of  sailing  for 
a  blockaded  port  with  full  knowledge  of  the  condition  of 
affairs  there  must  be  held  innocent,  legal  responsibility 

1  A  blockade  is  not  violated  by  traders  who  commanioate  with  the 
invested  place  by  channels  not  under  the  control  of  the  blockading 
squadron,  as*  for  example,  by  interior  canals  connected  with  the  sea  at 
some  point  beyond  the  blockaded  area.  The  ''Ocean,"  3  C.  Bob.  297. 
The  ••  Stert,"  4  C.  Rob.  66. 

«  The  "Frederick  Molke,"  1  C.  Bob.  86.  The  "Vrouw  Judith,*' 
lUd.  150. 

»  The  "  NeptunuB,"  2  C.  Bob.  110. 

In  the  old  days  before  the  introduction  of  steam  and  the  telegraphic 
wire  a  vessel  was  held  justified  in  setting  sail  for  a  distant  port  long 
under  blockade  on  the  mere  conjecture  that  the  blockade  might  have 
been  raised,  provided  that  inquiry  as  to  its  continuance  or  cessation  were 
proposed  to  be  made  at  some  proper  intermediate  port,  by  preference  at 
a  port  of  the  blockading  Power.  But  the  Courts  were  strict  against  the 
pretence  of  inquiry  on  the  spot,  regarding  it  as  commonly  a  mere  cloak 
for  attempted  fraud.  With  the  acceleration  of  communication  the  occa- 
sions for  the  application  of  this  relaxation  have  become  correspondingly 
infrequent.  See  the  ''Betsey,"  1  G.  Bob.  832.  The  "Posten,"  IHd. 
885not«.  The'*SpeB"andthe'arene,"5G.Bob.76.  The  "Shepherdess,** 
Ibid,  262. 
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only  attaching  to  the  master  upon  the  fact  of  his  receipt 
of  warning  from  some  vessel  of  the  blockading  squadron  ^ 
This  practice  seems  to  open  a  wide  door  for  evasion.     The 
popularity  of  the  rival  principle  has,  however,  been  in  no 
whit  increased   by  the  action  of  the  American   CJourts 
during  the  contest  with  the  South.     Not  only  did  they 
condemn  neutral  vessels  captured  whilst  steering  directly 
for  blockaded  ports,  but,  by  an  altogether  novel  extension  Applica- 
of  the  doctrine  of  Continuous  Voyages,  they  held  that  xjn^^    ^ 
where  the  ultimate  destination  of  a  vessel  or  cargo  was  a  States  of 
blockaded  port,  that  vessel  or  that  cargo  might  be  seized  trine  of 
and  confiscated  for  an  attempted  violation  of  blockade  5^°~ 

11  tinuoufl 

whilst  on  the  outward  voyage  from  the  neutral  port  of  Voyages 

lading  to  an  intermediate  neutral  port*.  '  '  ^^|~^- 

The  universally  recognised  penalty  for  a  breach  of  xhe 

blockade  is  the  confiscation  of  the  oifendinc:  vessel  and  P™*- 

°  ,    .  ment  of 

commonly  of  the  cargo  also  at  the  hands  of  the  injured  the 
belligerent,  the  corporal  punishment  of  the  blockade-  pj|^^*" 
runner  approved  by  ancient  authority*  being  now  entirely 
a  thing  of  the  past.  The  act  of  violation  is  naturally 
and  primarily  an  offence  of  the  ship,  and  not  only  is  the 
vessel  herself  immediately  and  directly  involved  in  the 
consequent  punishment,  but,  under  the  rule  of  infection, 
all  property  of  the  shipowner  found  on  board  the  vessel  is 
comprised  within  the  same  condemnation.  Moreover  the 
presumption  stands  clear  that  any  attempt  to  enter  a 
blockaded  port  is  made  in  the  service  of  the  cargo^  and 
when  therefore  the  owner  of  any  portion  of  that  cargo 
was,  or  might  have  been,  cognisant  of  the  existence  of  the 
blockade,  or  constituted  the  master  his  agent,  he  will  be 
held  a  party  to  the  acts  of  the  vessel.  The  proprietor, 
not  being  the  shipowner,  of  non-contraband  goods  laden 

1  Gessner,  Droii  det  Neutra,  pp.  203  et  seqq.  He£Fter,  Droit  Inter- 
national (Ed.  Geffcken),  Liv.  n.  §  166.    Woolsey,  Introduction,  §  204. 

*  The  "  Springbok,"  and  the  ''Stephen  Hart,"  Kent's  International 
Law  (Ed.  Abdy),  Chap.  ix.  pp.  S71  et  seqq. 

>  Grotius,  De  Jure  Belli  ae  Pacit,  m.  1.  6.  Vattel,  m.  7, 117.  Woolsey, 
Introduction,  §  205. 

«  The  **  Alexander,"  4  G.  Bob.  98. 
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on  board  a  vessel  found  attempting  to  break  a  blockade 
can,  however,  save  his  property  from  condemnation  by 
positive  proof  that  he  might  well  have  been  and  was 
actually  ignorant  qf  the  existence  of  the  blockade,  and 
that  his  goods  were  in  no  way  bound  by  the  acts  of  the 
master  of  the  blockade-running  crafts 
When  18  In  accordance  with  the  Anglo-American  practice  a 

offeneeof  blockade-running  vessel  is  confiscable  not  only  when 
bloo^e-  captured  on  the  outward  voyage  to,  or  in  the  attempt 
deponted?  to  enter  or  depart  from,  the  blockaded  port,  but  also  if 
she  be  subsequently  taken  at  any  point  on  the  same 
voyage*,  provided  the  blockade  be  at  the  time  of  her 
capture  still  in  existence*.  Continental  authorities,  how- 
ever, hold  the  offence  of  the  blockade-runner,  like  that 
of  the  contraband  trader,  deposited  at  the  zenith  of  his 
success,  and  acquit  the  vessel,  which  has  committed  a 
breach  of  blockade,  of  all  consequent  liability,  when  once 
she  has  on  her  home  voyage  escaped  the  pursuit  of  the 
blockading  squadron^ 

1  The  **Mercnrin8,**  1  0.  Bob.  80.  Blontsehli,  Droit  Intematumal 
CodifiS,  §  840.     Kent,  International  Law  (Ed.  Abdy),  Chap.  ix.  p.  374. 

»  The  "  Welvaart  Van  Pillaw,"  2  C.  Rob.  128.  Wheaton,  Elements, 
§  528.    Kent,  International  Law  (Ed.  Abdy),  Ohap.  iz.  p.  875. 

»  The  **  Linette,"  6  C.  Rob.  887. 

*  Gessner,  Droit  des  Neutret,  p.  218.  Heffter,  Droit  International  (Ed. 
GefFoken),  LIt.  ii.  §  156,  Note  11.  Bluntsohli,  Droit  International  Codifii, 
886. 
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